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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

WILLIAM LAWRENCE TURNER,

V.

Plaintiff,

VEERINDER S. ANAND, ET AL.,

Defendants.

Plaintiff William Lawrence Turner @laintiff”) commenced this actic

Case No. 14-cv-01147-BAS(PCL)

ORDER:

(1) GRANTING DEFENDANTS'
MOTION TO DISMISS FOR
LACK OF JURISDICTION
(ECF NO. 15);

(2) GRANTING IN PART AND
DENYING IN PART
MOTION FOR LEAVE TO
FILE FIRST AMENDED
glsl)[l\)/lPLAlNT (ECF NO. 20);

(3) DENYING AS MOOT
PLAINTIFE’'S MOTION FOR
PARTIAL SUMMARY
JUDGMENT (ECF NO. 24)

oc. 30

n

against defendants Veerinder S. Anashndhya Anand, Veerinder S. Anand,

M.D., Inc. (collectively, “Defendants”) oMay 7, 2014 allegingiolations of the
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Americans with Disabilities Act, the Uain Civil Rights Act, and the Californja

Disabled Persons Act, and negligence. sendly before the @urt are Defendant
motion to dismiss, Plaintiff’'s motion foe&ve to file a First Amended Compla
and Plaintiff’'s motion for partial summary judgment.

The Court finds these motions sui@ablor determination on the pap
submitted and without oral argumerfiee Civ. L.R. 7.1(d)(1). For the reasons
forth below, the CourGRANTS Defendants’ motion to dismis§RANTS IN

set

PART andDENIES IN PART Plaintiff's motion for leave to file a First Amended

Complaint, andDENIES AS MOOT Plaintiff's motion for partial summa
Judgment.
l. BACKGROUND

Plaintiff is a paraplegic who cannot land uses a wheelchair for mobili

M

ty.

(ECF No. 1 (“Compl.”) at T 1.) Defendandbwn and operate a doctor’s office in El

Centro, California. 1¢. at Y 2-3.) In March 201Rlaintiff was referred to

Defendants’ office while seetg treatment for a hand injury. (ECF No. 15-3, Exh.

A at pp. 9-10, 11, 13:22-25.) Plaintifisited Defendants’ office three additio

times over the next few monthsld.(at 13:17-19.) Helleges there was no ADA

compliant parking space at DefendantSice during any of these visits. (Com
at 1 11.) Plaintiff alleges the parkisgace designated as handicap accessibly
not ADA compliant because the parkingasp had faded paint, and lacked bo

compliant International Symbol of Acsability (“ISA”) sign and a blue bord

nal

pl.

e Wwas

th a

r

(D

around the adjacent access aisléd. at 11 12, 13, 22.) Plaintiff further alleges

there was no “No Parking” warning in the ass aisle (or that it had faded) and

the

access aisle was not sufficiently wided. Because of this “inaccessible parking,”

Plaintiff claims he was denied fullnd equal access to Defendants’ office
encountered difficulty. Id. at { 14.) Plaintiff alleges h&ould like to return to th
office. (d. at § 15.)

Plaintiff commenced this suit in Ma2014. The Complaint asserts fi
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causes of action: (1) violation of the Angans with Disabilities Act, (2) violatign
of the Unruh Civil Rights Act, (3) violatn of the California Disabled Persons Act,
and (4) negligence.Sée Compl.) This case is before the Court via federal question
jurisdiction under the Americanwith Disabilities Act. Id. at 1 5.) The remaining
causes of action are California lawaichs brought before the court unger
supplemental jurisdiction.Id. at 1 6.)

Upon receiving the Complaint, Defemda undertook to correct Plaintiff's
alleged issues. (ECF No. 15-1 at 31Bl) They moved the parking space
designated for disabled persons closer ¢ofthnt door of the clinic, added a wider
access aisle, and had a Certified Accescifist (“CASp”) inspect the new space
and issue an ISA sign.Sde ECF No. 15-1 at 1:8-10; ECF No. 17-1 at 2:8-10; ECF
No. 17-2 at 2:17-19; ECF No. 15-7, Exh) EDefendants alleged in their Answer
“that the parking lot was modified in cotrgnce with applicable disability laws.”
(ECF No. 5 at 7:14-15.)
In August 2014, the parties held anference pursuant to Federal Rule of
Civil Procedure 26(f) and Magistrataidhe Lewis issued a Scheduling Order
(“Order”). (See ECF No. 14.) The Order, whiclorformed to Plaintiff’'s proposed
scheduling order, set Octab27, 2014 as the final dater amending pleadings.
(ECF No. 21-4, Exh. N at 3:7; ECF No. a4 2.) Defendanteposed Plaintiff on
September 19, 2014, atich time Plaintiff made th#llowing statements: that he
had seen the new parking space (ECF N®3, Exh. A at 16:15-23); that the
problem with the parkig space was “fixed”id. at 18:1-3); that the noncompliant
parking space was the onlyas®on he had filed the suitd(at 15:3-20); that he was
referred to Dr. Anandd. at 10:5); and that he hadtriad any further appointments
with Defendants or any other doctors besmathere was nothing doctors could dp to
fix the problem with his handd. at 13:14-16). Defendants filed this motion to
dismiss on October 15, 2014Seé ECF No. 15). Defendants move to dismisg for

lack of subject matter jurisdiction, arguitite federal claim isnoot, and also seg¢k

—-3- 14cv01147
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dismissal of the pendant state law claimisl. &t 1:15-21.)
In mid-October 2014, presumablytef receiving Defendants’ motion |to
dismiss, Plaintiff sent his own CASp feefendants’ property to inspect the new
parking space, as well as the rest of thdif@s. (ECF No. 20-2 at § 17.) Plaintiff
received the CASp report on approximatdlgvember 1, 2014, after the datg to
amend pleadings set forth in the Scheduling OrdSee ECF No. 16-3.) Plainti

then filed his response to the motion to dismiss on November 3, 2G4 ECH

—h

No. 16.) In his responség included the CASp regomwhich included evidenge
that the slope in the new parkingasp exceeded the 2% maximum allowed upder
the ADA, as well as agtence of several other violations not previously pleaded in
the Complaint. (ECF No. 16-3 at 1 13-19.) Upon receiving a copy of Plaintiff's
CASp report, Defendants cemd they corrected theogle issue in the parking
space, put a plan in place to prevernufa violations, andubmitted evidence pf
same along with their reply to the motion to dismiss on November 10, 2Gad. (
ECF Nos. 17, 17-11,7-2, 17-6, 17-7.)
Immediately thereafter, on Novemb&B, 2014, Plaintiff filed a motion for
leave to file a First Amended ComplaintSe¢ ECF No. 20.) In the proposed Fjrst
Amended Complaint, Plaiffitireferences the slope issun the new parking space,
but does not dispute that it has since beemected. (ECF No. 20-1 at § 18.)
Rather, Plaintiff states that, in mid-Octopthe slope issue and other architectural
barriers were discovered, atiltat “[tlhe defendants havelaimed that this slope
issue has been corrected.’ld.(at 1 17, 18.) Plaintiff also lists the additignal
architectural barriers discovered in thedr@ctober inspection, but does not claim
to have personally encountered any of thedd. af 11 19-22.) Defendants filed
their response on December 1, 2054e ECF No. 21) and Plaintiff replied shortly
thereafter ¢ee ECF No. 22).

In April 2015, Plaintiff filed a motin for partial summary judgment pn

Plaintiffs state law causes of actiobpefore the Court under supplemental

-4 - 14cv01147
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jurisdiction. See ECF No. 24.) Defendantided an opposition. See ECF No. 27.
.  LEGAL STANDARD

A.  Motion to Dismiss

Under Rule 12 of the Fed® Rules of Civil Proceder, a party may move
dismiss a claim based on the couréisd of subject matter jurisdictiortee Fed. R
Civ. P. 12(b)(1). “A fedeiacourt is presumed to lack jurisdiction in a partic
case unless the contrary affirmatively appearStdck West, Inc. v. Confederated
Tribes, 873 F.2d 1221, 1225 (9thir. 1989) (citation omitted) “Article Il of the
Constitution confines the deral courts to adjudication of actual ‘Cases’
‘Controversies.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 590 (1992). “[T]
core component of standing is an esisérand unchanging part of the case
controversy requirement of Article IIl.” 1d. at 560 (citation omitted
Consequently, a case that lacks Article IHm&ting must be dismissed for lack
subject matter jurisdiction.See Maya v. Centex Corp., 658 F.3d 1060, 1067 (9
Cir. 2011). Because standingassential for a federal cduo have subject matt
jurisdiction, the issue of standing is properly raised in a 12(b)(1) motion to di
Chandler v. State Farm Mut. Auto Ins. Co., 598 F.3d 1115, 112@®th Cir. 2010

(citations omitted).

The “irreducible constitutional mimum” of Article Il standing i$

comprised of three elements: (1) “the ptdf must have suffered an ‘injury

to

Jlar

and
ne
LOr-
).
of
th
er

SMISS.
)

D

in

fact” which is both “concrete and parnarized” and “‘actual or imminent, n

t

‘conjectural’ or ‘*hypothetical’”; (2) “thereanust be a causabannection between the

injury and the conduct compieed of” such that the injy is “trace[able] to th

challenged action of the defendant, and not ... th[e] result [of] the indepéndent

action of some third party not before theud™; and (3) “it must be ‘likely,” a

opposed to merely ‘speculative,” that timgury will be ‘redressed by a favorahle

decision.” Lujan, 504 U.S. at 560-61 (citationsmitted). The party soliciti

federal jurisdiction has the burdehestablishing these elementsl. The doctrine
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of ripeness and mootness afsetate to a federal courtsubject matter jurisdictio

—

and so challenges to a claim on either ground are properly raised in a 12(b)(1

motion.Chandler, 598 F.3d at 1122 (citations omitted).

A jurisdictional attack under can be either facial or factWdhite v. Lee, 227

F.3d 1214, 1242 (9th Cir. 2000). In a facadiack, the challenger asserts that the

allegations in the complaint are insufficiant invoke federajurisdiction, and th

court is limited in its review tdhe allegations in the complaintSafe Air for

Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). In a factual attack

challenger provides evidence that an allefgad in the complaint is false, therg

resulting in a lack of subject matter jurisdictiohd. Therefore, under a factt

a)
-

, the

by
lal

attack, the allegations in the complaint are pretsumed to be true and “the district

court is not restricted to the face thie pleadings, but may review any evidel

such as affidavits and testimony, tesolve factual disputes concerning

existence of jurisdiction.”"McCarthy v. United Sates, 850 F.2d 558, 560 (9th Ci

1988). “Once the moving party has conedrthe motion to dismiss into a fact
motion by presenting affidavits or othendence properly brought before the co
the party opposing the motion must furnishdavits or other evidence necessan
satisfy its burden of establisty subject matter jurisdiction3avage v. Glendale
Union High Sch., 343 F.3d 1036, 1039 . (9th Cir. 2003). However, “[a] col
may not resolve genuinely disputed faetbere ‘the question of jurisdiction
dependent on the resolution of fadtissues going to the merits.””’Roberts v.
Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987) (citations omitted).

B.  Motion for Leave to Fle First Amended Complaint

Generally, under Rule 15(a) of the Fedi€tales of Civil Procedure, “a pat
may amend its pleading only with the oppw party’s written consent or t
court’s leave” and leave shall be given freelyen justice so requires. Fed. R. (
P. 15(a)(2). However, after a schedulorder has been issued setting a deadli

amend the pleadings, and a party movesntend the pleadings after the dead
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the motion amounts to one to amend fukeduling order and thus is properly

brought under Rule 16(b) dhe Federal Rules of CivProcedure rather than Rule

15. See Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 607-08 (9th Qir.

1992).

Under Rule 16, a schedn§ order “may be modifiednly for good cause and

with the judge’s consent.” Fed. R. Ci. 16(b)(4). The decision to modifyl a

scheduling order is within the broaiscretion of the district courtJohnson, 975

F.2d at 607 (citatioromitted). If good cause ishewn, the court proceeds

consider the requirements of Rule 15(&). at 608 (citing approvingl¥orstmann

v. Culp, 114 F.R.D. 83, 85 (M.D.N.C. 1987), for iexplication of this order ¢f

to

operations);C.F. v. Capistrano Unified Sch. Dist., 656 F. Supp. 2d 1190, 1192

(C.D. Cal. 2009).
1. DISCUSSION
A. Defendants’ Motion to Dismiss

1. Americans with Disabilities Act

Plaintiff's lone federal claim is aralleged violated of Title Il of th
Americans with Disabilities Act (“ADA”). The ADA prohibits discrimination th

e

At

interferes with disabled individuals’ “fuind equal enjoyment” of places of public

accommodation. 42 U.S.C. § 12182(&)nlawful discrimination under the ADA
occurs when an accommodation “subjeats individual . . . to a denial of the
opportunity . . . to particgte in or benefit from the . . . accommodations gf an

entity.” 42 U.S.C. § 12182(b)(1)(A)(i).A doctor’s office is a place of pub

accommodation under the ADA. 42 U.S&12181(7)(F). The ADA Accessibility

Guidelines (“ADAAG”) provide “the objective contours of the standard
architectural features must not impede disabled individuals’ full and

enjoyment of accommodations.Chapman v. Pier 1 Imps. (U.S), Inc., 631 F.3q
939, 945 (9th Cir. 2011).

Pursuant to the ADAAG, parking spacesideated as reserved for disal

-7 - 14cv01147
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U)
—

individuals must be identified by the I1S#ign. ADAAG § 4.1.2(7)(a). “At lea
one accessible route within the boundarythoed site shall be provided from . |. .
accessible parking . . . to the accessililding entrance they serve.” ADAAG 8
4.3.2(1). Accessible parking spaces mustbéast 96 inches wide and adja¢ent
access aisles must be at least 66hés wide. ADAAG 88 4.6.3, 4.6/6.
Additionally, “[p]arking spaces and accesslas shall be level with surface slopes
not exceeding 1:50 (2%) in allrdctions.” ADAAG § 4.6.3.
The only available remedy to privateapitiffs under the ADA is injunctivie
relief. 42 U.S.C. § 12188(a)(1).Because this is the sole remedy, a plaintiff
pursuing injunctive relief must demonstraite, addition to the traditional elements
of standing, a “real and imrdmte threat that the pldiff will be wronged again.
City of Los Angeles v. Lyons, 461 U.S. 95, 111 (1983). In the context of an ADA
claim, a plaintiff can satisfy this reqament by “demonstrating deterrence, or by
demonstrating injury-in-fact coupled with an intent to return to a noncompliant
facility.” Chapman, 631 F.3d at 944. The Ninth Cuit has also held that if|a
plaintiff has established standing as torieass that he did personally encounter| he
may sue for injunctive relief as to barrieedated to his disality that he did not
personally encounterld. at 951;See also Doran v. 7-Eleven, Inc., 524 F.3d 1034,
1047 (9th Cir. 2008) (citation omitted) (“An ADA plaintiff who has Article |l

standing as a result of at least one baatea place of public accommodation may,

in one suit, permissibly challenge allrbars in that public accommodation that [are
related to his or hespecific disability.”).

2. FactualChallengelo Subject Matter Jurisdiction

In the present case, Plaintiff allegesttine went to Defendants’ office and
that there was no compliant handicap pagkin the lot serving the office. (ECF
No. 1 at 1 8, 11.) He further alleges that he personally encedrtkes barrier and

D

that the inaccessible parking dedihim full and equal accessld.(at § 14.) H

also alleges that he “woultke to return and patronizée [Defendants’] Office but

- 8- 14cv01147
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he will be denied flland equal accesshould he return.Id. at § 15.)

Defendants bring a factual chalfgee to the Court’'s subject matter

jurisdiction. In their motion to dismisshey assert that the issues with the non-

compliant parking space and access aislkee Haeen remedied, thereby rende
Plaintiff's ADA claim moot. (EEF No. 15 at 1:14-16.) Defendants also asser
if this Court finds that PlaintiffSADA claim is moot, that it does not ha
discretion to exercise jurisdiction avehe pendant state law claimsld.(at 1:19]
23.) In support of their motion, Defeagks submit several documents, includ
but not limited to, the following: Plaintiff's deposition testimony (ECF No. 15-
photograph of the new parking space (ES#&. 15-4); an ISA issued by a CA
dated September 26, 2014 (ECF No. 15&signed declaration stating that
slope issue in the new parking space Iheen corrected (ECF No. 17-1); {
several photographs of thewmg@arking space with a levdisplaying a slope of le
than 2% (ECF No. 17-7).

Plaintiff argues that the me fact that Defendants have remedied the pa
space does not render his claim moot. (ECFI%oat 9:9-10.) Herges this Cou
to apply the voluntary cessation doctrine standard, which substantially raises
that must be met to dismissclaim as moot.(ECF No. 16 at 5:8-13.) Under ti
doctrine, in order to dismiss a claim asot based on a defendant’s volun
cessation of the complained behavior, t@ving party must prove that the alleg
wrongful behavior could not reasdig be expected to recuFriends of the Earth,
Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 190 (2000). Plaintiff arg
that some problems with géhoriginal parking space, such as the faded pain
signage, continually resurface. (ECQRo. 16 at 7:6.) Unlike “structur
modifications,” such as replacing a st&ph a permanent rampaint and signag
are by their very nature susceptible weear and tear that requires reg\
maintenance. Id. at 6:23-7:11.) Plaintiff therefore urges this Court to ¢

dismissal based on mootness, as thessures make it “very easy for f

-9 - 14cv01147
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defendants to return to their previowsys and not provida compliant parking
lot.” (ld. at 10:9-10.)

Plaintiff primarily relies orMoeller v. Taco Bell Corp., 816 F. Supp. 2d 831
(N.D. Cal. 2011), an ADA class actiocase from the Northern District |of
California, to support this argumentSe¢ ECF No. 16 at pp. 7, 16.)In Modller,
the plaintiffs brought suit for commoADA violations, including improperly
striped and maintained parking lotdMoeller, 816 F. Supp. 2d at 852-53. The
defendant challenged some claims on g¢ineunds that those features had heen
brought into compliance, and so the claims were mtbtat 851. The court found
that the defendant had not met its burdenestablish that the problems were
unlikely to recur for several reasondd. at 860. The court first noted that the
defendant had its own accgsslicies in place prior to the suit, and that it had a
history of not following those policiedd. at 861. “A defendant’s ‘ongoing histary
of not following its own stated . . . praheres malkes] necessary’ an injunctian.”
Id. (citing United States v. Laedral Mfg. Corp., 73 F.3d 852, 857 (9th Cir. 1995)).
The court further noted that even if tdefendant had been following its policies,
“the fact that [it] could change theseliptes . . . means that [it] has not met|its
burden under the voluntacessation doctrine.Td. at 862. The threat of recurrence
in the case was particularigtrong “given the lengtlof time required for [the
defendant] to remove or remediate the barriers at [one location], and also giyen [th

defendant]'s history of vagwsnd contradictory policies.Td.

1 Plaintiff also relies on an unpuldlisd Fourth Circuit decision in which
the Fourth Circuit found that the defdants had not met their burden under| the
voluntary cessation doctrinesee Feldman v. Pro Football, Inc., 419 F. App’x 381,
384, 387 (4th Cir. 2011). In that case, the plaintiff had requested | ADA
accommodations for three years prior to filing suit, but the defendants did not
implement accommodations untittef the suit had been filedsee id. at 384, 387.
However, the Court findBeldman distinguishable because,this case, Defendants
have established a patteshimmediately remedying @laimed ADA violation upon
being informed of such violation.

—-10 - 14cv01147
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The Southern District of Californiaddressed an ADA claim with a parking
space issue similar to this caseiohler v. ISands Rests., LP, 956 F. Supp. 2d 1170
(S.D. Cal. 2013) (Whelan, T.). IKohler, the defendants sought to have |the
plaintiff's claim mooted onthe grounds that they had already remedied the
problems with the parking spaceld. at 1173. The court noted that if the
defendants had remedied the slope issu¢he parking spacehere would “no
longer be a basis to support Kohler'sjuest for relief, and his ADA claim [would
be] moot.” Id. (citing Grove v. De La Cruz, 407 F. Supp. 2d126, 1130-31 (C.D.
Cal. 2005)). The defendants submitted “photographs of a level with a digital slope
display” that showed “a slope not exceeding 2%’ at 1174. However, the court
found that a genuine issue of material fexisted as to whether the slope issue| had
been corrected because the plaintiff submitted a declaration that the slope igsue w
still present in other sectiomd the lot, and so the cauiound that the photographs,
which showed only limited portions of the parking lot, were not dispositie.

Because Defendants present a factuallehge, this Courts permitted to
consider affidavits and other evidence beyond those referred to in the complaint
and is not required to accept as ttbe allegations in the complaintMcCarthy,
850 F.2d at 560. This Court finds thdismissal of Plaintiffs ADA claim
appropriate under theeasoning of bottMoeller and Kohler. Plaintiff seeks an
injunction “compellingdefendants to comply with the Americans with Disabilities
Act.” (ECF No. 1 at 8:10-11.) Howevdbefendants assert that they are presently
complying with the ADA, andsupport that assertion with undisputable evidgnce.
(See ECF No. 15.)

The Court finds sufficient evidence ¢onclude that the initial problems wjth
the parking space at issue in the Complaesve since been remedied. Defendants
submit a photograph of the new office parking space. (ECF No. 15-4, Exh.|B.) In
that photograph, the new parking space ishie painted, the words “No Parking”

are visible in the access aisle, an ISl§n has been mounted above the parking

—-11 - 14cv01147




© 00 N o 0o A~ W N P

N NN NN N N NN P P P B P P PP PR
© N o O~ W N P O © N O 0o M W N P O

space, and there is a blue der around the access aisldd.)( Defendants also

assert in their motion that the parkiggace meets the ADA mdidiations required

as of June 2014. (ECF No. 15-1 at 3:19-2Rlaintiff does not dispute the valid
of these assertions and evidence in typosition. Instead, Plaintiff raises
entirely new issue with the parking spacejolihwas not raised in the Compla

He claims that the slope in the ngwarking space exceeds the 2% maxin

ty
an

nt.

num

allowed under the ADA. (ECF No. 16 at 3:25-4:9.) Although this slope issue was

not alleged in the Complaint, to the extePlaintiff claims Defendants did n
remedy the alleged problems, but insteaghted an additional problem, the Cq
will address the issue. For the reasdiscussed below, the Court finds that
slope issue has also been remedied.

As in Kohler, Defendants proffer photogphs and a declarati
demonstrating that the new parking sphas already been brought into complig
with respect to the slope issueSe¢ ECF Nos. 17-1, 17-7.) These photogrg
show that the slope in the access aisle nmasures 1.4%, which is less than
maximum allowed slope of 2%. (ECF Nb/-7, Exhs. K, I.) Diendants have als
submitted a signed declaration from Larkybsack, who oversaw all of ti
modifications in the parking lot, and wistates that the slope issue was corre

on November 6, 2014, the day after beoogptacted by the Defendants. (ECF

17-1 at Y 8-11.) A similar declamati from the propertymanager, Robefrt

Gonzalez, states that the slope issue eeaected within days of Defendants beg
notified of same. (ECF Nol7-2 at 1 8, 9.) Defeants have also submitt
evidence that they have spent over $7,@@hake updates and corrections to
parking space. (ECRo. 17-7, Exh. F.)

I

I

I

I
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Unlike Kohler, Plaintiff here does not dispute any of these fActs.

Additionally, unlike Moeller, Defendants did not initialljpave an access policy|in
place, and therefore did notyeaa history of violating @t policy. In response fo

this suit, however, Defendants have created such a poleg.ECF No. 17-7, Exh.

J.) Among other things, the policy calls fam annual inspection of the parking|lot
for painting and signage compliance, amanediate notification should any defgcts
be discovered between inspectionis.)(

This Court finds that the weight dfie evidence supports the inference that
Defendants, unlike the defendantsMioeller, will comply with this newly created
policy. Accordingly, the Court findghat the evidence submitted by Defendants
establishes that the parking space is d@anp that the behavior cannot reasonably
be expected to recur, and dismissesriffis ADA claim for lack of subject matter
jurisdiction.

3. Plaintiff's State Law Claims

Defendants assert in their motion th&tthe Court dismisses Plaintifffs
federal claim as moot, thah must also dismiss the pendent California state| law
claims. Gee ECF No. 15 at 9:18-20.) “[D]istriccourts may decline to exerc|se
supplemental jurisdiction ovex [] claim if ... the distct court has dismissed gall
claims over which it has original jurigdion.” 28 U.S.C. § 1367(c)(3). Howev{

district courts only have discretion ‘fithe district court dismissed all federal

11°

r

claims on the merits.”"Herman Family Revocable Trust v. Teddy Bear, 254 F.3d
802, 806 (9th Cir. 2001). If, however, ethdistrict court “dismisses [all federal

2 Although Defendants presented thisdewice in their reply, Plaintiff
did not request leave to file a sur-replyd diot dispute these facts in his subsequent
motion requesting leave to amend, and md dispute these facts in his proposed
amended complaint. In the proposed amdncemplaint, Plaintiff states that the
slope issue and other architectural basrieere discovered imid-October, and
that “[tlhe defendants have claimed thas thlope issue has been corrected.” (ECF
No. 20-1 at  18.) Therefore, the Cournhcludes that Plaintiff had opportunity|to
dispute these facts, but did not do so.
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claims] for lack of subjeaatter jurisdiction, it has ndiscretion and must dismiss
all [state law] claims.”ld.

Because the Court has dismissed P®tADA claim for lack of subject
matter jurisdiction, it does ndtave discretion to exes® supplemental jurisdiction
over the state law claims.

Accordingly, Defendants’ motion to dismissGRANTED.

B.  Plaintiff's Motion for Leave to File First Amended Complaint

The Scheduling Order in this case fegth a pleading amendment deadling of
October 27, 2014. (ECF No. 14 at { Zhis timeline was proposed by Plaintiff
and adopted by the Court. (ECF No. 21-4, Exh. N at 3:7.) Plaintiff's motion for
leave to amend was not filed until November 13, 201&ce ECF No. 203
Therefore, Plaintiff is required to demstrate good cause under Rule 16 for filing
an amended complaingee Coleman v. Quaker Oats Co., 232 F.3d 1271, 1294 (9th
Cir. 2010).

1. Rule 16 Analysis

Under the good cause standard of Rule 16(b)(4), the court’'s primary focus is

on the movant’s diligence in seeking the amendmdohnson, 975 F.2d at 609.
“Good cause” exists if a pgrcan demonstrate that teeheduling order could njot
or “cannot reasonably be met despite ttiligence of the party seeking the
extension.”ld. (citation omitted). “[C]arelessnessnot compatible with a finding
of diligence and offers no reason for a grant of reliéfl” “Although the existenge

or degree of prejudice to the party opposing the modification might supply

3 The Court notes that Plaintiff fadeto move to amend the Scheduling
Order prior to filing his motion for leave fde an amended complaint as required
by the Ninth Circuit.See U.S. Dominator, Inc. v. Factory Ship Robert E. Resoff,
768 F.2d 1099 (9th Cir. 1985), supersededtayute on other grounds (noting that
the district court properly denied ansmary judgment motion as untimely when|the
defendants failed to requestredification of the pretriabrder after the deadline for
filing such a motion had passed). Despits error, the Court will construe
Plaintiff's motion as including a geiest to amend the Scheduling Order.
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additional reasons to deny a motion, the oofithe [Rule 16] inquiry is upon the
moving party’s reasons for seeking modificationld. (citations omitted). The
party seeking to continue or extend the deadlines bears the burden of proving goc
cause. See Zivkovic v. S Cal. Edison Co., 302 F.3d 1080, 1087 (9th Cir. 2002);
Johnson, 975 F.2d at 608-09.
In addressing the diligence requirement, one district court in the Ninth Circuit

noted:

[T]o demonstrate diligence under RUlé’s “good cause” standard, the
movant may be required to show théddwing: (1) that [it] was diligent
in assisting the Court in creating a workable Rule 16 order..; (2) that
[its] noncompliance with a Rule l1@eadline occurred or will occur,
notwithstanding [its] diligent efids to comply, because of the
development of matters which couidt have been reasonably foreseen
or anticipated at the time of tieule 16 scheduling conference...; and
(3) that [it] was diligent in seekg amendment of the Rule 16 order,
once it became apparent that [ibudd not comply with the order....

Jackson v. Laureate, Inc., 186 F.R.D. 605, 608 (E.D. Cdl999) (internal citations
omitted). If the district court finds a laek diligence, “the inquiry should end.”
Johnson, 975 F.2d at 609. If, keever, the movant cleatse Rule 16 bar, the Couirt
proceeds to consider the motion unttee usual standard of Rule.1&ampion v.
Old Republic Home Prot. Co., Inc., 861 F. Supp. 2d 1139, 1150 (S.D. Cal. 2012).
The Court finds Plaintiff satisfies tlgood cause standard in this case. |The
evidence suggests that Plaintiff's CASpl ¢iot submit a report until very close| to
or after the October 27, 20t&adline. The declaratidrom Plaintiff's CASp, Mr
Bishop, is dated November 1, 2014Seg ECF No. 16-3 at 130.) Defendants
property manager states theg received notice of treope issue and Mr. Bishop’s
report in early November. (ECF No. 17a2 11 8, 9.) Mr. Libsack, who made
corrections to the parking space also stdtas he received the report on November
5, 2014. (ECF No. 17-1 at § 8.) Plaihthen moved for leave to file his first
amended complaint approximbtdwo weeks later. e ECF No. 20.) Plaintiff

moved for leave to amend in light ofethnformation contained in Mr. Bishop’s
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report, something not in higossession until very close to after the last date
amend pleadings adopted in the Scheduling Grder.

Additionally, it appears Plaintiff was diligent in assisting the Coul
creating a workable Scheduling Orderpgmied with the Scheduling Order in
other respects, and was diligen seeking to amend the Complaint shortly afte
discovered the new facts at issue. Mwer, there is no suggestion Plaintiff kn
of the allegations prior to filing the Conait or made a tactical decision at
outset of the litigation not to include tladegations in his initial Complaint.Cf
Trans Video Elecs,, Ltd. v. Sony Elecs,, Inc., 278 F.R.D. 505, 508 (N.D. Cal. 201
Accordingly, the Court finds Plaintiff hasufficiently demonstrated “good cause’
amend the Scheduling Order. BecauseQbert finds that Plaintiff satisfies t
requirements of Rule 16(b), the Court procetxconsider the requirements of R
15(a).

2. Rule 15 Analysis

“Rule 15(a) is very liberal and leao amend ‘shall b&eely given whe

justice so requires.” AmerisourceBergen Corp. v. Dialysist West, Inc., 465 F.3¢
946, 951 (9th Cir. 2006) (quotirged. R. Civ. P. 15(a)kee also Kaplan v. Rose,
49 F.3d 1363, 1370 (9th Cit994) (noting the “strong policy in favor of allowi

4 The proposed amended complatieges the following ADA barrier
none of which were included in the @plaint: (1) the gripping surface of t
handrails on the walkway outside are 46hies above the ramp surface, and
maximum height allowed by the ADAAG is 38 inches; (2) the handrails
extend for 10 inches beyond the top anttdio of the ramp runs, and the ADAA
requires that they extend 12 inches; (3) thagsaction counters in the front and
lobbies do not have 36 inch high wheelchair accessible surfaces; (4) the sin
public restroom does not provide any kiogzarance, and the ADAAG requires t
all sinks provide knee clearance at leagtinches high, 30 inches wide, and
inches deep; (5) the sink hardware svesty style knob, and the ADAAG requir
that faucets be lever-operdtepush-type, touch-type, @lectronically controlleg
and (6) the mirror in the public restroasimounted 48 inches above the groy
and the maximum height permitted by hBAAG is 40 inches. (ECF No. 20-2
19 19-22.)
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amendment”). However, “district court need not grateave to amend where {
amendment: (1) prejudices the opposing ypa(R) is sought in bad faith; (
produces an undue delay in lakgpn; or (4) is futile.”AmerisourceBergen Corp.,
465 F.3d at 951. These factors are natapial weight as prejudice to the oppos
party has long been held to be the mosicial factor in determining whether
grant leave to amendEminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 104

(9th Cir. 2003);Jackson v. Bank of Hawaii, 902 F.2d 1385, 138(®th Cir. 1990);

Howey v. United Sates, 481 F.2d 1187, 1190 (9th Cir. 1973). The Court cons
each of these factors in turn.

I Prejudice to the Opposing Party

The most critical factor in determimg whether to grant leave to amen(

prejudice to the opposing part{Eminence Capital, 316 F.3d at 1052 (“Prejudice

he
B)

5ing
to
2

iders

1 is

IS

the touchstone of the inquiry under rul®(a).”) (internal quotes and citation

omitted)). The burden ohswing prejudice is on the gg opposing an amendmég

to the complaint. DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 187 (9th Ci

1986). Prejudice must be substantiajustify denial of leave to amenilorongo
Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9tir. 1990). Under Rul

15(a), “[a]bsent prejudice, or a strong slhgvof any of the remaining [] factors

there is a presumption in favor of granting leave to amemihence Capital, 316
F.3d at 1052.

Defendants claim they would be pregeti if leave to amend were gran

because “[tlhe Anands relied upon the Ctamy, took the deposition of Mr. Turner

(who didnot identify any additional architecturbarriers), remedied the parking
at an initial cost of $6,634 paid tbhe paving company, had a CASp inspeq
performed as to the entire premises, analirred the additionaxpense of filing

motion to dismiss.” (ECF No. 21 48:1-6, alteration in original.)

Plaintiff argues that Defendants wduhot be prejudiced because, altho

the assertions by Defendant are true, BféiBxdeposition “is still entirely valid and

—-17 - 14cv01147
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complete,” and so thegan still rely on it. $ee ECF No. 22 at 2:14-15.) Plaintiff
proposed amended complathbes not allege new visite Defendants’ site, af
there are no new facts allegedaeding his prior visits. I¢. at 2:15-16.)

The Court is not persuaded that Defants will suffer substantial prejud
should Plaintiff be permitted to file aamended complaint. Although permitting
the amendment may result in the necessityeedeposing Plaintiff, the Court dg
not find that this prejudice so substantad to warrant denial of the motic
Accordingly, this factor favors amendment.

i Undue Delay

“Undue delay is a valid reason for denying leave to ame@dntact Lumber
Co. v. P.T. Moges Shipping Co., 918 F.2d 1446, 1454 (9tir. 1990). Delay, b
itself, however, does not always justify denying leave to ame@i Programs,
Ltd., 833 F.2d at 186-87. “Relevant to aiating the delay issue is whether

moving party knew or should have knowretfacts and theories raised by

S
nd

ce
)
es

DN,

the
the

amendment in the original pleading.Jackson, 902 F.2d at 1388. Considerable

delay with no reasonable explanationrgdevant where a proposed amendn
would cause prejudice to the other partynauld significantly delay resolution
the case. ld. However, delay caused byetlparties waiting until they h3
sufficient evidence of conduct upon whicheyhcould base claims of wrong
conduct is a reasonable explanati®@CD Programs, Ltd., 833 F.2d at 187.
Plaintiff argues that he did not ergain undue delay lbause the motion wj
“filed within three weeks of the plaintiffgxpert site inspection.” (ECF No. 22
2:2-4.) Moreover, because this suit istive early stages of litigation, the Cg
should follow the liberal policy of grantingave to amend in sh circumstance
(ECF No. 20 at 5:4-5.) Defendants, inpesse, assert that atdemination of dela
depends on “whether the moving partyelnor should have known the facts
theories raised by the amendment in aniginal pleading.” (ECF No. 21 at 14:3
(citing AmerisourceBergen Corp., 465 F.3d at 953).) While Plaintiff argua
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should have known the facts and thesriraised in the proposed amended

complaint, the Court finds that there is emidence that Plaintiff acted strategically

in waiting to hire as CASp to discoveretladditional violations, and that he agted

diligently by seeking leave to amend wittlthree weeks of discovering these new

facts. Accordingly, this factoreighs in favor of amendment.
iii.  Bad Faith
A bad faith motive is a properaund for denying leave to amen8orosky v.
Burroughs Corp., 826 F.2d 794, 805 (9th Cir. 1987). Defendants assert that

IS no explanation” for Platiff to contend that Defend#s’ clinic has additiona

barriers. (ECF No. 21 at 13:7-9.) Thegabtraw the Court’s attention to the Ni
Circuit’s decision irOliver v. Ralphs Grocery Co., 654 F.3d 903 (9th Cir. 2011).

Oliver, the plaintiff intentionally withheldnformation about additional barriers

“there

nth

n

SO

as to prevent the defendant from removatigoarriers and therefore moot the entire

case.ld. at 906, n.7. Defendants appear tggast some similarly sinister actigns

by Plaintiff in this case. Plaintiff fails taddress the bad faitactor apart from th

e

claim in his reply that “[tihe defense vexr makes any argument that plaintiff is

involved in bad faith.”(ECF No. 22 at 2:6-8.)

Though not clearly articulated, Defdgants do make such an argum

ent.

However, the Court finds the argumensdethan compelling. The Court findg it

plausible that Plaintiff did not know dhese additional barriers until his CASp

conducted an inspection and produced tlpnteidentifying those barriers. This

interpretation is bolstered by the fact tRdaintiff, as noted by Defendants in their

response, did not complaibh@ut those barriers in his plesition, which took plage

prior to Plaintiff's CASp inspection. See ECF No. 21 at 13:9-10.) Contrary
Defendants’ assertion, seeking leaveatnend the complaint does not have
effect of changing Plaintiff's sworn testimony.ld.(at 13:7-9.) As previous

stated, the law permits an ADA plaintiff thallenge architectural barriers relate

to
the

y
d to

his disability, even if he did not persdigaencounter those barriers, provided that
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he personally encountered at least orreidraat the place of public accommodation.
Chapman, 631 F.3d at 944. Therefore, tHfesctor weighs in favor of granting
Plaintiff leave to file an amended complaint.
iv.  Futility of Amendment

“Futility of amendment can, by itselfjstify the denial of a motion for leaye

to amend.”Bonin v. Calderon, 59 F.3d 815, 845 (9th €£i1995). “[A] proposes

amendment is futile only if no set ofcta can be proved under the amendment to

|

the pleadings that would constitute alidaand sufficient claim or defensg.
Sweaney v. Ada County, Idaho, 119 F.3d 1385, 1393 (9t@ir. 1997) (citatiof

omitted).

—

Defendants argue that granting leato amend would be futile for two
reasons. First, they have already remedhe parking lot ®ie and hired a CA$p
to inspect the entire property, including theéhpaf travel as well as the interior and
common areas. (ECF No. 21 at 14:8-13gcond, after revienwg the CASp repoft
and consulting with contracwrthey have set forth glan to remedy all existing
barriers identified in the report. Idf at 14:13-18.) Defendants also assert |that
Plaintiff has failed to establish tent to return as required und€hapman. See
Chapman, 631 F.3d at 944. “[Plaintiff] hasot evidenced any intent to make
another appointment with Dr. Anand. .. .” (ECF No. 21 at 16:6-7.) Plaintiff grgues
in his motion that an amendment wouldt be futile because he seeks only to
update facts and identify additional barrieasd the relevant claims have not been
adjudicated or preempted. (ECF No. 20 &{755:3.) In his repl, Plaintiff asserts
that “[t]his is not the ‘futility’ that is contemplated by the courtsld. @t 3:24-25.)

As previously noted, Plaintiff madsatements in his deposition suggesting
that his visits to Defendants’ office welew and are now over. Plaintiff testified
that Dr. Anand is not his primary care pityan. (ECF No. 15-3, Exh. A at 10:11-
14.) Plaintiff also testified that he wesferred to Dr. Anand for a hand injuriyl (

at 10:5) and that he has not sought amgh&er medical assistance with regard tg his

- 20— 14cv01147
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hand because he “figuredrél® doctors were enough.ld(at 13:14-16). He stats
that he had seen the new parking spater &flefendants’ undeybk to correct th
problems in the Complaintd; at 16:15-23) and that he “saw that it was fixed
thought that was great.”ld; at 19:2-3). When asked to describe the reason h
suing Defendants, Plaintiff testified thiitwas “[flor not haing proper handicg
parking” (d. at 15:3-5). Defendants’ attorneyren asked if there were 3
additional reasons for the suit, to whiPlaintiff replied “[t]hat’'s it.” (d. at 15:6;
11.)

Plaintiff's statements in his deptisn suggests amendmewould be futile
as the proposed amended complaint attached to Plaintiff's motion appears ¢
for several reasons. First, the proposedended complaint failg allege fact
sufficient to establish that Plaintiff has msting to pursue injunctive relief. In org
to seek an injunction against unencountdradiers, Plaintiff must establish that
has standing as to a barrier that he physically encoun&hagman, 631 F.3d 3
951. In the proposed amended complaiPkaintiff alleges that he persong
encountered the parking space, but doesiege a personal eognter with any g
the newly alleged barriers. Now thatalitiff no longer has standing as to
parking space, Plaintiff must establish stagdas to some other barrier in orde
pursue injunctive relief.

Second, although Plaintiff alleges that“meuld like to be able to return a

patronize the services of this Doctors Office” but “is deterred from doing so

d

e

1%

and

e was

p
ny

eficier
S
ler
he
t
Ily
f
the

I to

nd

due to

his previous experiences and his knesge of the additional barriers,” the

statements he made in his deposition apfmeaontradict this liegation. (ECF Nq.

20-2 at 1 23.) A plaintiff pursuing injunctwelief must demonstmtin addition tg
the traditional elements of standing, a “read immediate threat that the plain
will be wronged again.”City of Los Angeles, 461 U.S. at 111For an ADA claim
a plaintiff can satisfy this requiremerily “demonstrating deterrence, or

demonstrating injury-in-fact coupled with an intent to return to a noncom
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facility.” Chapman, 631 F.3d at 944. Plaintiff testified that Dr. Anand is not

primary care physician andahhe has not sought any further treatment fo
hand. (ECF No. 15-3, Exh. A at 10:11-18:14-16.) Thus, Plaintiff's testimo
suggests amendment would be futile.

Despite these potential issues, however,@ourt is unable to conclude t

his
r his

Ny

nat

“no set of facts can be proved under #mendment to the pleadings that wquld

constitute a valid and sufficient claim or defenseSieaney, 119 F.3d at 1393.

Therefore, this factor wghs in favor of amendment.

Weighing all the factors, the Court fintsat Plaintiff should be given leal
to file an amended compldin However, the Court also finds that the propq
amended complaint attached to Pldfigti motion is deficient for the reaso
discussed above. While it is not clear fréme record whether Plaintiff can allg
standing, Plaintiff is given leave to ameifidhe can plausibly do so. According
Plaintiff's motion for leave to amend SRANTED IN PART andDENIED IN
PART.

C. Plaintiff's Motion fo r Partial Summary Judgment

Plaintiff moves for partial summaruyggment on the state law claims in
Complaint. As discussed above, hoeevthe entire Complaint has now by
dismissed. Therefore, Plaintiff's motion for partial summary judgmeDENIED
AS MOOT.
IV. CONCLUSION & ORDER

In light of the foregoing, the CouBRANTS Defendants’ motion to dismi
the Complaint (ECF Ndl5). The Court furtheGRANTS IN PART andDENIES
IN PART Plaintiff's motion for leave to filean amended complaint (ECF No. 2
Plaintiff is given leave to file a First Aemded Complaint, butot in the propose
form attached to his motion. If Plaintiff @ble to allege fastconsistent with th
discussion above, and he chooses to doPsaintiff may file a First Amendsg

Complaint no later thakugust 7, 2015 However, Plaintiff may not assert §
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causes of action not present in his pr@g@bamended complaint. As Plaintif
Complaint has been dismissed in its entirety, the COHRMINATES AS
MOOT Plaintiff's motion for partiasummary judgment (ECF No. 24).

IT1S SO ORDERED.

: /[ X i
DATED: July 21,2015 ( g'ﬂ,{_.. g /{_;3.,-1__;(:
Hon. Cynthia Bashant
United States District Judge
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