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ifth Generation, Inc. et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

GARY HOFMANN, Case No.: 14cv2569 JM(JLB)
Plaintiff. | Related Case No: 14cv2990 JM(JLB)

V. ORDER DENYING DEFENDANT
FIFTH GENERATION, INC., a Texas | FIFTH GENERATION'S MOTION

corporation; and DOES 1 through 100, FOR SUMMARY JUDGMENT
inclusive,

Defendants.

This order addresses Defendant Fiftm&sation, Inc.’s (Fifth Generation’s”)
motion for summary judgment filed on Aug2sg, 2015. (Doc. No47). The matters
were fully briefed and were found suitable fesolution without oral argument pursua
to Local Rule 7.1(d)(1).

For the reasons set forth below, the tal@nies Defendant’s motion for summar
judgment.

BACKGROUND

Plaintiff Gary Hofmann (“Hofmann”) amplains that the labeling of Fifth
Generation’s product calledtdis Handmade Vodka (“Tito’s”) is false because, in
reality, the vodka is made by means of aytthy mechanized process that is devoid of

human hands.” (Doc. No. 1, Exh. A 1 n September 15, 2014, he initiated this
1
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lawsuit in San Diego Superior Court. (Dot. 1 at 2). On September 30, 2014, he f
the operative First Amended Complaint (“FA@&3 a putative nationwide class action
behalf of retail purchasers of Tito’s during tast four years. (DodNo. 1, Exh. A §Y 10
19).

Plaintiff alleges that in August 2014, perchased Tito’s & BevMo! store in San
Diego, California. (Id. 1 15). It was pramently marked witlthe word “Handmade,”
and it was labeled asibg “Crafted in an Old Fashioned Pot Still by America’s Origirn]
Microdistillery.” (I1d.) He claims that heaw the label, relied aty and believed he was
buying a high-quality product made by hunfands, not mass-produced in large
industrial vats. (Id. Y 16-17).

He claims that the Tito’s labelingfislse and misleadinggsause, in reality, the
vodka is mass-produced in large quantifresn commercially manufactured neutral
grain spirits that are trucked and pumped thioTito’s facility anddistilled in modern,
technologically advanced stills. (Id. 1 1, 1He quotes a 2013 Forbes magazine art
on Tito’s that described “massive builgscontaining ten floor-to-ceiling stills and
bottling 500 cases an hour.” (Id. T 11).

He alleges further that wh Fifth Generation represented to the public that Titg
Is “Handmade,” it concealed the highlytaonated nature of the manufacturing and
bottling process, and @oncealed the fact that Tito’s is no longer made in an old-
fashioned pot still like the one picturedtive Forbes article, which was “cobbled from
two Dr. Pepper kegs and a turkey-frying rig.” .(fd12). He contends that disclosure ¢
that information was necessary to make Tiito’s label truthful and not misleading
because most consumers are unawatkeoprobability that purportedly handmade
products are actually mass-produced, axashy believe that a handmade product is
“made in small amounts [and] of inherenslyperior quality.” (Id. 1 12-13).

Consequently, Plaintiff claims, hacgother consumers were fraudulently induc
to pay inflated prices for vodka they belkel was genuinely handmadwvhen it was not.
(Id. 11 14, 18). “Essentially,” h&ays, “the Vodka is not wdrtthe purchase price paid.]
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(Id. 1 18). On that basis, he asseois fcauses of action under California law:

(1) violation of California’s Unfair Comgtition Law (“UCL"), Business & Professions
Code 8§ 17206t seq.; (2) violation of California’d~alse Advertising Law (“FAL”),
Business & Professions Code 8§ 17%08eq.; (3) violation of California’s Consumers
Legal Remedies Act (“CLRA, Civil Code § 175t seq.; and (4) negligent
misrepresentation._(Id. 1 37—79). He sedstitution of the money class members p

to buy the offending vodka and an injunction pbiimg continued violation of the UCL|

(Id. at 17-18).

On October 28, 2014, Fifth Generation removed the case to this court pursu:
the Class Action Fairness A@8 U.S.C. § 1332(d)(2), asserting that Plaintiff is
a California citizen, Defendam a Texas citizen, and the class claims place in
controversy more than $5 million dollars. d® No. 1 at 3—7). On December 18, 2014
Fifth Generation filed a motion to dismiss th&C or, alternativelyfor a more definite
statement (Doc. No. 8), andelated request for judicialotice (Doc. No. 8-2). On
March 18, 2015, this Court denidtht motion in part and granted it in part, and grant

Plaintiff leave to amend. (Doc. No. 150n April 10, 2015, after Plaintiff amended the

operative complaint, Defendaatswered. (Doc. No. 18).

On August 28, 2015, Fifth Generatiftled a Motion for Summary Judgment.
(“Motion”) (Doc. No. 47). On October 2015, Plaintiff filed an opposition to
Defendant’s motion. (“Opposin”) (Doc. No. 59). On Ocatber 9, 2015, Defendant filg
a reply in support of its ntimn. (Reply) (Doc. No. 63).

LEGAL STANDARD

A moving party is entitled to summary judgnt where “there is no genuine iss
as to any material fact .. .” Fed. R. Civ. P56(c); Prison Legal News v. Lehman, 3
F.3d 692, 698 (9th Cir. 2005)The court must examine tlewvidence in the light mos
favorable to the non-moving party. Unit&dates v. Diebold, Inc., 369 U.S. 654, 6

(1962). While Rule 56 contairfao express or implied req@ment . . . that the movin
party support its motion with affidavits other similar materialnegating the opponent’
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claim,” Celotex Corp. v. Catte 477 U.S. 317, 323 (1986) &t moving party bears th

burden of proof at trial, [afjdt must come forward witlevidence which would entitle |

to a directed verdict if the evidence were uncontroverted at"tkdughton v. South,
965 F.2d 1532, 1536 (9th Cir. 1992).

If the moving party meets its initial burden mfoduction, the burden shifts to th

non-moving party to go beyond the pleadings by citing materials in the record to s

genuine issue for trial. Celotex, 477 Udb.324 (citation omitted). The opposing par

also may not rely solely oronclusory allegations unsuppattby factual data. Taylor v}

List, 880 F.2d 1040, 1045 (9th Cir. 1989). Nekiehess, the ultimate bden of persuasior
on the motion remains with the moving party.s$éin Fire & Marine Ingo., Ltd. v. Fritz
Cos., 210 F.3d 1099, 1102 (9th C2000). Doubt as to the existence of any issue
material fact requires deniaf the motion. _Anderson \Liberty Lobby, Inc., 477 U.S
242, 255 (1986).

DISCUSSION
A. The Safe Harbor
Fifth Generation first raiseitls safe harbor argument in its motion to dismiss
Plaintiff’'s statutory claims, where it argudtht Plaintiff's UCL and CLRA were barred
by the safe-harbor exception to Californiasumer-protection lawgDoc. No. 8, p.
12-13).

In Cel-Tech Communications v. Los Adgg Cellular Telephone Co., 20 Cal. 4

163 (1999), the California Supreme Courtagmized a safe harbor under the UCL
actions that the law actually bars, or for coridtie law “clearly pernt[s].” Id. at 183.

The Court explained:

Although the unfair competition law’s sa®fs sweeping, it is not unlimited.

Courts may not simply impose their owntinas of the day a® what is fair

or unfair. ~Specific legislation maynfit the judiciary’s ‘power to declare

conduct unfair. If the Legislature hagiméted certain conduct or considered

g stltuat_lont_and concluded no action dddie, courts may not override that
etermination.

Id. at 182. In short, “[a] plaintiff may... not plead around an absolute bar to relief
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simply by recasting the cause of action asfon@nfair competition.”_Id. (internal
guotation marks omitted). The Ninth Circuish@&cognized that the safe harbor appli
to claims brought under the CLRA. &Alvarez v. Chevron Corp., 656 F.3d 925, 933
34 (9th Cir. 2011) (applying the safe harbma CLRA claim). The Ninth Circuit has

also recently extended the saferbor to protect conduct authorized by regulation. Se

Davis v. HSBC Bank Newta, N.A., 691 F.3d 1152, 11&9n.8 (9th Cir. 2012)

(“California intermediate courts agree with aanclusion that regulations can create §

harbors.”).

In its order granting in part andrdeng in part Fifth Generation’s motion to
dismiss (“Order”), this court remarked thiae dispute with respect to the safe harbor
argument centered on what kind of governnarihorization was sufficient to invoke tf
safe harbor doctrine. The court rejecteihFiGeneration’s safe harbor argument for th

following reasons: (1) it did not cite any autitypto show that the safe harbor extende

safe

e
e
d

to information agency action of the type at issue in this case; (2) it did not meaningfully

address the distinctions raised by Plaintiff wiéspect to two relevant cases — Koenig
Snapple Beverage Corp., 713 F. Suppl@66 (E.D. Cal. 2010) and In re Celexa &
Lexapro Marketing & SaleBractices Litigation, 201WL 866571 (D. Mass. Mar 5,
2014); (3) its claims that TH specifically investigated and approved of the “Handma

term were not properly befotke court and could not be considd at that stage; and (4
from the regulations it provided to the cband the apparent sénce of any guidance

from TTB regarding the meaning of the wdklandmade,” it was not clear that such

representations were necessarily within TTiggulatory purview. (Doc. No. 15, p. 12).

This court also pointed out that the principles set out in Reid v. Johnson & Johnsor
F.3d 952 (9th Cir. 2015), which was deddster the briefing on this matter was

complete, were likely to be instructive goifogward, since in that case the Ninth Circd

joined the Third Circuit in holding that “[c}ation of federal law should demand at lea
the same formality for purposes of preemption as it does for purpo€asvobn

deference.”_Id. at 964. In doing so, thatki Circuit agreed with Fellner v. Tri-Union
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Seafoods, L.L.C., 539 F.3d 237 (3d Cir. 200@)jch Plaintiff's case, Koenig, relied on
for its conclusion regarding the safelbhar, see 713 F. Supp. 2d. at 1074-75.

In this motion, Fifth Generation reassextal more fully develps the safe harbor

argument. First, Fifth Generation argues thatsafe harbor doctrine does not have the

same formality requiremeas the federal preemption doctrine by attempting to make

distinctions between the two doctrinesec8nd, Fifth Generation contends that TTB’s

14

authorization of Tito's label bars Plaintgfclaims under the safe harbor doctrine because

(1) a certificate of label authorization (“C@A”) is a regulatory approval of a label’s
compliance with federal law; (2) the COLiar Tito’s “Handmade” vodka label triggers
the safe harbor doctrine as to any claimseleon allegations that the label is misleadi
and (3) although not necessary, other evidestablishes that the COLA was issued
after TTB overcame anyoncerns about the wab“Handmade.”

1. The California Safe Harbor and the Federal Preemption Doctrines

Fifth Generation argues that California’$esharbor doctrine prohibits any claim

based on conduct that statefederal law has considerand permittedand does so by

attempting to distinguish the California saf@bor from the federal preemption doctrine.

First, Fifth Generation argues that white preemption doctrine is rooted in the

Supremacy Clause of the United States Cortititusee Fid. Fed. 8a& Loan Ass’'n v.
De La Cuesta, 458 U.S. 141, 152 (1982),g&ke harbor doctrine was recognized by tk
California Supreme Court when construing theaning of “unfair competition” under
the UCL, see Cel-Tech, 20 Cal. 4th at 180-84otion, p. 12). Second, while there is

presumption against federal preemption in order to protect traditional state power,

Wyeth v. Levine, 555 U.S. 555, 565 (2009krtis no presumption when applying the

safe harbor because it was createthigyCalifornia SupremCourt based on its
conclusion that the legislature did not imtifor court decisions about what constitutes
unfair competition to prohibit conduct thatshlaeen otherwise authorized by law, see
Cel-Tech, 20 Cal. 4th at 182. (Motion, pp. 12-13hird, the Ninth Circuit’s refusal to
give preemptive effect to ageyactions absent a showingfofmality of that action is
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rooted in the requirement of a shoygithat “Congress intended the agency’s
pronouncement to carry the binding and aguie force of federal law,” Reid, 780 F.3d
at 964, while no such showing of Congressiantint of exclusivity is required in
applying the safe harbor, which has beemgazed in a spirit of judicial deference to
prior state or federal legislative or regulatagtion. (Motion, p. 13). Finally, at a later
point in the motion, Fifth Gemation also argues that Koenig is inapposite to this cas
“because the Food and Drug Administration has had nothing to do with regulating
alcohol beverages since 1976.” (Id. at 16).

Plaintiff counters that the California safe harbor doctrine is inapplicable in thi

case because it only applies to regulatotioas that merit Chevron deference.

Specifically, Plaintiff argues that the sdf@rbor primarily prohibits consumer fraud
actions where a state or fedesttute “actually bar[s]” ofclearly permit[s] the conduct
at issue._Loeffler v. Taed Corp., 58 Cal. 4th 1081, 1125 (2014). Plaintiff contends

a federal regulator’s actionseate a safe harbonly under the same circumstances in

which a federal regulator’s actions amount to federal law for the purposes of
preemption—i.e., where the agsts actions “were the rekwf a formal, deliberative
process akin to notice andrament rulemaking or an adjicative enforcement action,”
and are therefore sufficientiprmal to merit Chevrodeference. Koenig, 713 F. Supp
2d at 1076. See also Reid, 780 F.3d at 964dation of federal law should demand at

least the same formality for purposes of preemption as it does for purp@desman

deference.”).

Additionally, Plaintiff argues that Fifth Geration’s attempt to distinguish Reid
unavailing for the following reasons. First, NehFifth Generation attempts to distingu
the safe harbor from the preemption dio& based on their igins, it provides no
explanation as to why the fact that thetdoctrines have differing origins means that
agency actions too informal fseempt state law should ndoheless trigger the Californ
safe harbor. (Opposition, p.)11Second, Plaintiff contends that the presumption agé
preemption has nothing to do with the duesof whether a regulator’s action has
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preemptive force, as the coum Reid explicitly refrained from “reach[ing] the questior
of how ‘the presumption against preemption: might further guid¢their] evaluation of
the preemptive effect of an action by tRDA implementing the [Food, Drug, and
Cosmetic Act (“FDCA")].” (Id at 12, citing Reid, 780 F.3d at n.7). Third, Plaintiff
responds to Fifth GeneratianCongressional intent of exclusivity argument by pointit
out that the purpose of the safe harbarasto force California law to bend to the
informal determinations of a federal regulataut it is to ensure that an action that is
clearly permitted by federal or state lawn@ the basis of a UCL or CLRA claim.
(Opposition, p. 12). Finally, Plaintiff argusat the fact that Kenig concerns an FDA
policy, not a TTB policy is “completely bale the point,” beause both FDCA and
FAAA prohibit false or misleading labels. (Id. at 12).

In its reply, Fifth Generation respondsR&intiff's arguments by reiterating that
unlike the federal preemption doctrine, safebba does not require the same showing
formality, and by arguing that the COLA prakeges are significantly more formal than
the FDA statements in Koegn (Reply, pp. 3-6).

While the issue of whether TTB’s COLpgrocedures are mofermal than the
FDA statements in Koenig will be addredse a later part of this order, Fifth
Generation’s argument that the alleged dddioms between the GBrnia safe harbor
and the preemption doctrines render trarfality” requirement discussed in Reid
irrelevant to the application of the safeltar doctrine is unpersesae. Moreover, Fifth
Generation failed to provide the court withy meaningful explanation as to why the
differing origins of the federal preemption athe safe harbor doctrines bear on the is

of whether the formality requirement discusse Koenig and Reid should be applied t

the safe harbor doctrine as well. Tdwaurt is similarly not persuaded by Fifth
Generation’s arguments that the prestiotpagainst federal preemption and the
requirement of Congressional intent of esstvity distinguish the federal preemption
from the safe harbor doctrine to the exteut the “formality” requirement is simply not
relevant to the application tie safe harbor doctrine.

8
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2. TTB’s Authorization of Tito’s Label

Fifth Generation next argues that becausB $pecifically authorized Tito’s labe
Plaintiff's claims are barred under the shégbor doctrine. Namely, Fifth Generation
states that TTB has approvedery single variation of the labels for Tito’s Handmade
Vodka, and has done so after gtigning and examining the pigular term “Handmade’
on at least two separatecasions. (Motion, p. 13).

First, Fifth Generation comes that a COLA constitutesregulatory approval of
label’'s compliance with feddrtaw and that TTB’s alcoholkbel approval process is a
“formal agency action that results in the creation of a property right in the regulated
entity in the form of a COLA.”(Id. at 14). Fifth Genetian states that TTB'’s rule-
making authority under the FAAA has been daled from the Secretary of the Treast

and relies on a district cowrase, Cruz v. Anheuser-Busdh C, for the proposition that

it is this delegation that confers upon TTBegulations, and specifically the COLA, “th
exclusive effect of federal law.” 2015 WB561536, at *4 (C.D. Cal. June 3, 2015)
(“[tlhe TTB has exclusive jusdiction in regulating the keels on alcohat beverages
because Congress expressly granted exclusive authority to the Treasury Departmg
in turn delegated its duties to the TTB.Bifth Generation furthecontends that under
FAAA and TTB regulations, “no distilled sg may be bottled or removed from a plan
unless the TTB has first issd a COLA approving the kte labels under the FAAA,”
and that TTB regulations provide specifiaxadistrative procedures for challenging an
alcohol label that Plaintiff could have, but has not, pursued in lieu of this action.
(Motion, p. 14).

Second, Fifth Generation argues that thigeagxactly the type of situation for
which the safe harbor exists. Fifth Gernemrarelies on Cruz, where the court examine
the effect of TTB’s COLA, concluding that@OLA has the force diederal law and bar
a claim that the approddabel is misleading. 2015 WL 35635 at *6. As in this case,
the plaintiff in Cruz brought a UCL claimlleging that the word “light” on the label for
Anheuser-Busch’s Rita products was misleadilt.at *1. Fifth Generation argues thg

9
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as in_Cruz, this court should find that B®LA here has the foe of federal law and
bars Plaintiff's claims.

Plaintiff counters, arguing that TTB’s approval of Tito’s label is insufficiently
formal and therefore, does not trigger tipplacation of the safe harbor doctrine.
(Opposition, p. 9). Plaintiff mainly releon two cases, Koenig and United States v.
Mead, 533 U.S. 218 (2001), both to supporpitsition and to argue that Cruz was

wrongly decided.

Mead, which is one of the semimases on Chevron deference, concerned
whether tariff classification rulings issd by the United States Customs Service
(“USCS”) were entitled to Chewn deference. 533 U.S. at 2ZIhe Court held that the
USCS rulings were not entitled to Chevidgference because the agency did not
“generally engage in notice-and-commerdqice” when issuing its rulings, and the
rulings were not generally binuy on third parties. Id. at 2183. Plaintiff points out tha
just as TTB's ability to issue COLAs stemsrfrdhe Secretary of Treasury, which has
turn been delegated authgritom Congress, the USCSaiff rulings in Mead were
similarly authorized by regulations promulgd by the Secretary of Treasury through
authority delegated by Congress. 1d222. According to Plaintiff, th€ruz court’s
holding was based on the erroneous assumgiietrbecause the Secretary of Treasury
delegated authority to TTB to issue COLA®yse issuances musieathe force of law
under Chevron. Opposition, n.9. Plaintiff subntiitat Mead demonstrates that this is
so. Id.

Koenig, Plaintiff further argues, preseais analogous exangbf circumstances
where an agency’s action wasitifficiently formal to trigger the safe harbor. In that
case, the plaintiff argued that a beverpgeducer violated California’s consumer
protection laws by falsely labeg its product as “natural.”_Koenig, 713 F. Supp. 2d 4
1070-71. The defendant countered thatlaantiff's claim was barred by the Californi:
safe harbor doctrine. Id. at 1073. The court in Koenig agreed with the Third Circu
approach (see Fellner v. Tri-Union SeafqddsC., 559 F.3d 237245 (3rd Cir. 2008))

10
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and concluded that the FDA'’s policy regardihg use of the term “natural” did not haye
the force of law, because the statement$osth by the FDA regarding the use of the
term “natural” were not the result of a “foal, deliberative process akin to notice and
comment rulemaking or adjudicative enforermaction.”_Koenig, 713 F. Supp. 2d at
1076. As pointed out in this court’s Ord#re Ninth Circuit “joined the Third Circuit in
holding that ‘[c]reation of federal law shautlemand at least the same formality for
purposes of preemption as it does for purposé€heidron Deference.” (Doc. No. 15,
n.6) (quoting Reid780 F.3d at 964). Plaintiff argues that just as plaintiff's claims in
Koenig were not barred by the California saéebor doctrine, neither should his claimgs
be barred.
Plaintiff cites_ Walls v. United States82 F.3d 1358, 1377 (Fed. Cir. 2009) for the
proposition that “an agency adjudicatiordesemed formal under the [Administrative
Procedural Act] and subject to the requiretseof [5 U.S.C.] 88 556 and 557 only when

the agency’s authorizing statute requires aihgawith trial-type pocedures,” and argues

that there is nothing in the record twlicate that TTB’s approval of Tito’s label
constitutes a formal adjudicatidor purposes of Chevronféeence. (Opposition, n.6).
Additionally, relying on the Court’s statementMead that “[a]ny suggestion that rulings

intended to have the force lafv are being churned out atate of 10,000 a year . . . is

simply self-refuting,” Plaintiff argues th#te sheer number of TTB rulings undermine
position that its rulings are entitled to Chevdeference. 533 U.S. at 223.

In its Reply, Fifth Generation counters tlia¢re is no question that TTB’'s COLA
procedure is sufficiently formal by distinguisly it from the FDA statements in Koenid.
First, Fifth Generation argues that COLA pedures are significantly more formal than

the agency letters in Koenigtause the issuance or deniahd@OLA is the end result of

<

a formal regulatory procedure mandateddwy before any labdeanay be used in
commerce, and that a COLA, like an FDA interpretive lettegreates a property right.
(Reply, p. 5). Second, theéDA enforcement in Koenigas “purely discretionary —
taking into consideration available agemegources and other priorities,” while the
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FAAA and TTB regulationsrequirethe TTB to prohibit stateents on labels that are

false or misleading.” _(ld.) Additionally, asgued by Fifth Generation, in Koenig, “the

FDA's prior refusal to act on the use of therd “natural” did not amount to a formal
approval of the word,” whiléhe COLA procedure provideddhype of a “deliberative
process akin to notice andrament rulemaking . . . .”_(ldat 11, citing Koenig, 713 F.
Supp. 2d at 1075-1076).

Having considered the parties’ argumettis, court finds that Fifth Generation h
not established that TTB’s COLA issued franfiormal process sufficient to trigger the
California safe harbor doctrine. First, tkillustrates that th8ecretary of Treasury’s
delegation of authority to TTB is not dispidge of whether TTB’'s COLAs have the forq

of federal law, Cruz notwithstanding. Wh{xuz did not disagree with Koenig that safe

harbor applies only when a regulatory ageoogducts a formal regulatory action unde

Chevron Cruz summarily held that the issuarmfehe COLA itself triggered the safe

harbor doctrine. This court does not findi€persuasive. Asithcourt has already

14

AS

Ce

18

indicated in its Order (Doc. No. 15), the miples announced in Reid are instructive and

stand for the proposition that a federal retpria actions create a safe harbor only ung
the same circumstances reqdifer preemption. Thosercumstances exist when the
agency’s actions “[are] the result of a faindeliberative process akin to notice and
comment rulemaking or an adjudicateeforcement action,” and are therefore
sufficiently formal to merit Chevrodeference. Koenig, 713 F. Supp. 2d at 1076. See
also Reid, 780 F.3d at 964. Additionally, twurt finds_ Mead’s concern that the shee
number of rulings undermines entitlement to Cheeference persuasive.

Second, while mindful of Fifth Gendian’s arguments differentiating TTB'’s
COLAs from the FDA statements in Koenigese are differences of degree and only
establish that COLA procedures anere formal than the agendgtters in_Koenig. The
COLA procedures remain less formal thhnse required “of a formal, deliberative
process akin to notice andrament rulemaking or an adjwditive enforcement action.”
See id. In sum, TTB’s action relatedit® examination and approval of the term

12
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“Handmade” on Tito’s label, inabing the COLA it issued, issufficient to trigger the
safe harbor doctrine at thisncture in the case.

3. TTB’s Determination that “Ha ndmade” is Not Misleading

Fifth Generation argues that while nacessary, the evidence in this case
establishes that the COLA was issuedraltEB overcame any concerns about the wo
“Handmade” because (1) TTB specifically raigpgbstions about the word “Handmads
(2) it thoroughly inspected Fifth Generatisriacilities as to exy aspect of its
operations; and (3) it satisfied itself that takels were in compliance with its labeling
regulations and not misleading. (Motion1F). Thus, Fifth Generation submits that
“there is no question that the TTB tloaighly reviewed Fifth Generation’s facility,
distillation process, and esdmlly every part of its busess and concluded multiple
times that the labels for Tito’s HanddeVodka — and in particular, the term
‘Handmade’ — were not misleiad.” (Reply, p. 8).

Fifth Generation further details the@imstances under which the COLA was
iIssued in this case, which include TTB@nfirmation that it hd “[rleviewed [and]
considered all the various informationdaexplanations provided by Mr. Beveridge,”
including the label in its totality, and afteonsidering all the information, it concluded
that the reference to the word “Handrmeadas in compliance with the labeling
regulations and not misleading. (Beveridgcl., Exh. 4). Thescircumstances, Fifth
Generation argues, demonstrate that I#els for Tito’'sHandmade Vodka were
approved after a rigorous review by offigah the upper echelon of the responsible tq
federal agencynot mere self-reporting.” (Motion, p. 17).

Plaintiff counters that Fifth Gendiran’s argument appears to be based
predominantly on a letter seloy Karen Freelove, the thé&irector of Advertising,
Labeling and Formulation, to Mary Ryamadher TTB official, which states that TTB
has determined the reference to “Handmasé@i compliance with TTB'’s regulations
and is not misleading. (Motion, p. 18Plaintiff argues that the declaration of Janet
Scalese, the representative of TTB dedigthéo provide sworn testimony in this
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litigation, “tells a different stor.” (1d.). According to Scase, TTB determined that thg
term “Handmade” constituted “informatidhat was not required” under 27 C.F.R.
5.33(f), and further explainedahit was “the responsibilitgf the submitter who signs
the Certificate of Label Approval Application under the penalty of perjury....” (Exh.
p. 44). The relevant portion tdie Scalese declaration,set forth by Plaintiff, is as

follows:

There are no standards or regulatiorsd #pecifically address the use of the
term ‘handmade.” TTB’s labe |n%sPeC|aI|sts do not verify claims such as
‘handmade’ when they veew alcohol beverageliels. TheSe terms are
considered additional’ informatioar, ‘puffery,” covered under 27 CFR
5.33(f). The burden of accuracy of suehms falls on the submitter who is
required, under penalty of perjury,smn the Certificate of Label Approval
aPpllcatlon. ... I'TB does not hasendards or a method to verify
statements such as these. Thesyassumed to be true and correct.

Id. at 45.

Fifth Generation objects to Plaintiff's use of this declaration by stating that Ms.

Scalese “makes no claim bave personal knowledge regarding the Tito’'s Handmade

Vodka label approvals,” arttiat her declaration goes to state that TTB had
determined “as a matter of policy, the tekiandmade’ ha[d] no definition in the TTB
regulations, nor any industry standard asduch, constituted puffery, and did not
conflict with or qualify any othe mandatory statements e label.” Id. (emphasis
added). Given Ms. Scarlese’s position withB, her declaration illuminates TTB’s
verification practice, or lack thereatlating to terms such as “Handmade.”

Even assuming that TTB did not rely on the truthfulness of the submitter but

determined the meaning of &ddmade” on its own, the fact that the term “Handmade

has no definition in TTB reguli@ns, nor any industry standaigisignificant. Because

TTB considers a term such ‘d$éandmade” to be additional information and/or puffery

\U

UJ

10,

to

be verified by a submitter outside the reach of TTB standards or regulations, it appears

that a COLA does not sanction such a termethvér it is to be considered as additiona|
information or puffery. This raises a genuine issue as to whether TTB determined
“Handmade” not to be mislead, and, if so, whether it was the kind of regulatory acf

that “actually bars” or “@&@arly permit[s] conduct,” se€el-Tech Communications, 20

14
14cv2569 JM(JLB

on



© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

Cal. 4th at 183. Therefore, at this juncture, given the tensiorebatthe Freelove letter
and the Scarlese declaration, Fifth Gatien has not established that any TTB
“approval”’ of the term “Handmade” should gizven the force of federal law, triggering

the California safe harbor doctriheFurther development of the factual record may b

(D

helpful in clarifying and reolving this tension.
B. Negligent Misrepresentation Claim
In addition to the safe harbor argumefifth Generation also argues that
Plaintiff’'s negligent misrepresentation claisnbarred by the economic loss doctrine. As
correctly pointed out by Plaintiff, this angient exceeds the scope of Judge Burkhardt’s

amended scheduling order, ifh provides that “Defendant’s anticipated motion for

ot

summary judgmertn the safe harbor issue shall be filed on or before August 28, 2015."
(Doc. No. 40) (emphasis added). In itgpReFifth Generation contends that this
argument does not exceed the scope of thedstihg order, as the determination of its
safe harbor argument would be dispositivéh® negligent misrepsentation claim as
well. (Reply, n.10).

If that is in fact the case, Fifth Gengoa failed to make that argument in its
Motion, and instead based its argument orett@nomic loss doctrine. (Motion, p. 19).
Only in its Reply did Fifth Generation attetrtp connect the negligent misrepresentatjon
claim to the safe harbor argumentoeeously relying on Kallita Air v. Cent. Tx.
Airborne Sys., Inc., 2009 WL 1636036,*8t8 (N.D. Cal. June 8, 2009) for the

proposition that “the economic loss doctrine applies unless there are facts that create a

special relationship between the buyer andlarseand that because TTB defined, as g

matter of law, what the labels for Titdandmade Vodka can say, “that decision

1 In his Opposition, Plaintiff also brings forth thegument that because FAAAadloor rather than a
ceiling, the COLA approval does not constitute “clparmission” to use the label. (Opposition, p. 14)
Because the court has already concluded that Getieration has not established that TTB’s approva
of the term “Handmade” triggersetapplication of the safe harbawctrine, this additional argument by
Plaintiff need not be adéssed in this order.
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effectively precludes any ‘special relationshipat would be required for the negligent
misrepresentation claim togumeed.” (Reply, n.10).

Fifth Generation cites Kallita for the wropgoposition, since Kallita’s holding as

to the special relationship test conueat negligence claims, not negligent
misrepresentation claims. 2009 WL 1636036, at *5. In fact, as pointed out by Plai
his Opposition and unaddreddey Fifth Generation in its Reply, Kallita specifically
notes that “the economic loss doctrine did not apply to Kallita’'s negligent
misrepresentation claim and thus that claing wat barred.” Id. at *2. Accordingly, thg
court rejects Fifth Generatianattempt to connect the riggnt misrepresentation clain

to the safe harbor doctrine as it lies adesihe scope of Judge Burkhardt's order

permitting the motion for summary judgment toldseught on the safe harbor issue onlly

(Doc. No. 40).

Fifth Generation’s motion for summary judgment on the safe harbor issue is
denied, and its motion for summary judgmentloanegligent misrepresentation claim
stricken without prejudice.

IT1S SO ORDERED.

DATED: November 20, 2015

FFREY T MILLER
nited States District Judge
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