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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No. 14-cv-02951-BABIDD)

ANTON EWING,
Plaintiffs, | ORDER DENYING PLAINTIFF’'S
MOTION FOR REMAND
V.
(ECF No. 4)
FARRELL K. LAYTON, ET AL,

Defendants.
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Plaintiff Anton Ewing (“Plaintiff”) commenced this action in San Dig

Superior Court on Novembéd, 2014 against Defendis Farrell K. Layton, Trag

g0
y

Dishno, Stacee Botsford, Kaitlin Koehrighelley J. Zimmerman, San Diego Police

Department, City of San Diego, Coumty San Diego, William D. Gore, and S
Diego County Sheriff's Department alleging Defendants violated his constity
and statutory rights under both state ardefal law. (ECF No. 1-2.) Defend:
Tracy Dishno removed this matter to tidsurt on December 12014 pursuant t
28 U.S.C. 88 1331, 1441(a) and.(dECF No. 1.) Plaintiff now moves to rema
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this action to State court. (ECF No. 4.)

The Court finds this motion suitablerfdetermination on the papers submi
and without oral argumentSeeCiv. L.R. 7.1(d)(1). Fothe following reasons, tf
CourtDENIES Plaintiff's motion to remand (ECF No. 4).

l. BACKGROUND

Plaintiff commenced this action on November 6, 2014 in San Diego SU
Court. (ECF No. 1-2 (“Compl.”).) PIaiiff alleges that “[oh August 25, 2014, th
San Diego Police Department and SangDi€ounty Sheriff's Department, by g

through its agents and officers, malicilyysntentionally ancknowingly engaged in

a false arrest, false imprisonment and battérylaintiff by handcuffing him again
his will and forcing him into an extremehot, locked San Diego Police Departm
police car for over 6 hours wiblit food, water, bathrootmreak or a telephone cal
(Id. at p. 2.) He further alleges the “SBiego Police Department and its age

engaged in threats and extortion attempts to get Plaintiff to &kl ™the condition
inside the Sheriff's Department holdingllsevas extreme, outrageous and unfit
human habitation.” I{.) Plaintiff was released agpimately 30 hours after he p4
bail. (d.)

Plaintiff filed this civil rights aton under 42 U.S.C. 81983 alleging
Defendants City of San Bgo, San Diego Police Dapment, Layton, Dishng
Botsford, Koehne, and Zimmerman violatad Fourth Amendment right “to be fn
from arrest without probable caus&l.(at pp. 22-26); (2) Defendants County of
Diego and William D. Gore violated ¢h Fourth Amendment when he *“w

subjected to an extended period of pretrial detention without a prompt |

determination of probable cause tdidee that he committed a crimet( at p. 26);

(3) municipal liability against County of 8diego and William DGore for having
de factounconstitutional policies, including éh“routine failure[] to take pretri
detainees to be arraigned with8 hours of their detentionid at pp. 27-28); (4

Defendants City of San Bgo, San Diego Police Partment, and Zimmermj
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violated his Fourth Amendment right whérey brought “media representativeg

other third parties into [his] home ding the execution of [his] arrestid( at pp. 28}

29); (5) Defendants City of San Qe San Diego Pale Department ar
Zimmerman failed to maintain adequated proper training for police officersl( at
pp. 29-31); and (6) Defendants City oinJaiego, San Diego Police Department
Zimmerman, as a matter of custom, pragtiand policy, faild to supervise ar
discipline police officers “to prevent, deter and punish wrongful arrests
detentions” (d. at pp. 29-31).

Plaintiff also brings state law cses of action for false imprisonmemd.(at
pp. 32-34), intentional infliction of emotional distresd. (@t pp. 34-35), neglige
infliction of emotional distressd. at pp. 35-36); negligencel( at pp. 36-37); arn
violation of California Civil Code § 52.1id. at pp. 37-43) relating to the eve
surrounding his August 25, 2014 arrest. Pl#ialso alleges, in the alternative, t
California Penal Code section 128 is unconstitutionial. at p. 39.)
.  LEGAL STANDARD

“Federal courts are courts of limited jurisdictioriKbkkonen v. Guardian Li
Ins. Co. of Am. 511 U.S. 375, 377 (1994).“They possess only that pow
authorized by Constitution and statute,iethis not to be expanded by judic
decree.” Id. (internal citations omitted). “It is0 be presumed that a cause
outside this limited jurisdiction, and tHmurden of establishinghe contrary res
upon the party asserting jurisdictionld. (internal citations omitted)see als(
Abrego Abrego v. The Dow Chem. G113 F.3d 676, 684 (9th Cir. 2006).

Consistent with the limited jurisdiction étderal courts, the removal statut

strictly construed against removal jurisdictioaus v. Miles, In¢.980 F.2d 564

566 (9th Cir. 1992)see also Sygenta Crop Prot. v. Hense®7 U.S. 28, 32 (2002);

O’Halloran v. Univ. of Wash.856 F.2d 1375, 1380 (9thrCil988). “The ‘stron
presumption’ against removal jurisdictiomeans that the defendant always hag

burden of establishing thaemoval is proper.” Gaus 980 F.2d ab66 (citationy
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omitted); see alsoNishimoto v. Federan-Bachrach & Assoc903 F.2d 709, 71
n.3 (9th Cir. 1990)0Q’'Halloran, 856 F.2d at 1380.

Any civil action “of which the district courts of the United States |
original jurisdiction” may beemoved to district court. 28 U.S.C. § 1441(a). U
28 U.S.C. § 1446(b), a defendanust file a notice of removal within 30 days a
being served with a complaint allegingoasis for removal. 28 U.S.C. § 1446
Quality Loan Serv. Corp. v. 24702 Pallas Way, Mission Viejo, CA 9Z38L F.3(

2

nlave
nder
fter
(b);
!

1128, 1132 (9th Cir. 2011). Each defendaas$ 30 days after service of the initial

pleading to file a notice of remwal. 28 U.S.C. § 1446(b)(2)(BDestfino v. Reiswig
630 F.3d 952, 956 (9th Cir. 2011)If defendants are served different times, and
later-served defendant files notice of removal, any di@r-served defendant m
consent to the removal even though thatier-served defendant did not previol
initiate or consent to removal28 U.S.C. § 1446(b)(2)(C).

When there are multiple defendaradl, defendants named in the compli
who have been properly served in the @ctmust also join in or consent to
removal. 28 U.S.C. § 1446(b)(2)(Ajewitt v. City of Stantqrv98 F.2d 1230, 123
(9th Cir. 1986). “One defeant’s timely removal noticeontaining an averment
the other defendants’ consemdasigned by an attorney oécord is sufficient.
Proctor v. Vishay Intertechnology In&84 F.3d 1208, 1225 (9th Cir. 2009).

A motion to remand must beade within 30 days afté¢he filing of the Noticq
of Removal. 28 U.S.C. § 1447(c). Remwamay be ordered either for lack
subject matter jurisdiction or fong defect in removal proceduré&d.

[ll. DISCUSSION

Plaintiff does not dispute that the Court has original jurisdiction ove
Section 1983 civil rights claims and mayeesise supplemental jurisdiction over
related state law claimsSee28 U.S.C. 88 1343(a)(3) & 1367(a)rcri v. Varian
Assocs., Ing 114 F.3d 999, 1000 (9th Cir. 1997). Rather, Plaintiff seeks to rg

this action because of claich@rocedural deficiencies in Defendant Dishno’s N¢
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of Removal.

Plaintiff seeks to remand this mattar the following grounds: (1) the Notice

of Removal was untimely as more thanrtth days passed bgeen the date tt
served Defendants knew about the lawsuit the date of removal; (2) Plain
claims three of the Defendants — City ®&n Diego, WilliamD. Gore, and S&
Diego County Sheriff's Department — hambt been served with the state c(
summons at the time of removal, thDefendant Dishno lthnot obtained th

consent of all defendants in order pwoperly effect removal; (3) addition

defendants will be named in the future d@ney have not conse&d to removal; and

(4) Defendant Dishno failed to attach “apy of all process, pleadings, and org
served upon such defendantdefendants” in the State court action pursuant t
U.S.C. § 1446(a). (ECF No. 4 atp. 3.)

A. Timeliness of Defendant Dishno’s Notice of Removal

Defendant Dishno, an officer witthe San Diego Police Department,

formally served with a copy of the Surons and Complaint on December 4, 2

by personal service on Sergeant Jose Cha{le€F No. 4 (“Mot”) at p. 4; ECF No.

14 (“Opp.”) at Ex. 2; ECF No. 1-2 at 49Rfoof of Personal Service”).) Her Not
of Removal was filed on Decdar 15, 2014. (ECF No. 1.)

Plaintiff claims Defendant Dishno received a copy of the Complaint €
than December 4, 2014, when he emailedadt copy of the Complaint to the City
Community Relations Officer on Septemider2014 and when reent a copy of th
filed Complaint to “the person in chargé the case for the City of San Diego”
November 6, 2014, thus tggring the removal period earie (Mot at p. 4.
However, “actual notice of the action issufficient; rather, the defendant must
‘notified of the action, and brought undarcourt’s authority, by formal proces
before the removal p@&d begins to run.” Quality Loan Serv. Corp.635 F.3d 4
1132 (quotingMurphy Bros. v. Michetti Pipe Stringing, Inc526 U.S. 344, 34
(1999)). Defendant Dishnbled her Notice of Removawithin 30 days of bein
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formally served. Accordingly, Defendabishno’s Notice of Reoval was timely.
B. Attaching Copies of Piocess and Pleading

A notice of removal shall include “apy of all process, phdings, and orde

served upon such defendant or defendaimghe State court action. 28 U.S.Q.

1446. Plaintiff contends that Defendansbmo failed to attach discovery pleadir
(Mot. at pp. 6-7.) However, discovedoes not constitute process, pleading
orders. Visicorp v. Software Arts, Inc575 F.Supp. 1528531 (N.D. Cal. 1983

abrogated on other grounds Byewart Org. v. Ricoh Corp487 U.S. 22 (1988).

Therefore, Defendant Dishno was not reedito include thealocuments with he

Notice of Removal.
C. Joinder or Consent of All Defendants

Only those defendants who have beespprly served must join in or cons

to the removal of the action28 U.S.C. § 1446(b)(2)(APestfing 630 F.3d at 956
57. As of the date of remwal, Defendants City of Sdbiego, County of San Diego,

William D. Gore, and the San Diego Cour@keriff's Department had not yet be
served. $eeECF No. 1-2 at 49 (“Proof of Persdr&ervice”); Mot at p. 3; Opp.

p. 4.) Accordingly, those Defendants, aany defendants yet tee named, were npt

required to consent or join in the removal.
IV. CONCLUSION & ORDER

For the foregoing reasons, the CoDENIES Plaintiff's motion to reman
(ECF No. 4).

IT 1S SO ORDERED.

DATED: March 11,2015 ( _].L(:{f“ﬁ 1_;%&}{:;&:(:

Hon. Cvnthia Bashant
United States District Judge

-6 - 14-cv-02951

1gS.
5, Of

Pen

At




