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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Doc. 34

DEVYN SOLO, By and Through Her| CASE NO. 15cv1356-WQH-JMA

Mother Rosalind Solo; ROSALIND
SOLO, ORDER

Plaintiffs,
v

AMERICAN ASSOCIATION OF
UNIVERSITY WOMEN;
AMERICAN ASSOCIATION OF
UNIVERSITY WOMEN OF THE
STATE OF CALIFORNIA, INC.;
REGENTS OF THE UNIVERSITY
OF CALIFORNIA; DOES 1 Through
10, Inclusive,

Defendants

HAYES, Judge:

The matter before the Court is the motion to compel arbitration and

proceedings pending the outcome ofimaltion (ECF No. 11) filed by Defenda

American Association of University Wome the State of California and joined

Defendant American Association of University Women.
|. Background

On June 21, 2015, Plaintiffs DevynI8oby and through her mother Rosali

Solo, and Rosalind Solo initiated this actiby filing a Complaint against Defenda

American Association of UniversitWomen (“AAUW”), American Association g

University Women of the Statof California, Inc. (“AAUWCA”), and Regents of th
University of California. (ECF No. 1)The Complaint alleges that Plaintiff Dev
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Solo was denied access to Defants’ facilities, programsnd services in violation o

the Americans with Disabilities Act, 42 U.S.C. § 121€tlseq.the Rehabilitation Ac

of 1973, 29 U.S.C. § 794; and the UnruhildRights Act, California Civil Code 88 51

54. The Complaint alleges false or rieds reporting of alleged child abuse un

California Penal Code § 11172(a), and seaddadatory relief, injunctive relief, and

damages.
On August 31, 2015, Defendant AAUW filed an answer. (ECF No. 5).

On October 30, 2015, Defendant AAUBA filed the motion to compsg

Lo p—

der

arbitration and request to stay proceedimgsding outcome of arbitration. (ECF No.

11). On December 9, 2015, Defendant AAWYd a notice of joinder to the motign

to compel. (ECF No. 14). On January 11, 2016, Plaintiffs filed a response i

opposition to the motion to compel arbttoaa (ECF No. 17) and a response to

the

notice of joinder (ECF No. 18). On January 12, 2016, Plaintiffs filed “Corrected

Exhibits 1-2” in response to the motiondompel. (ECF No. 19). On January

2016, Defendant AAUW filed apty. (ECF No. 20). Odanuary 18, 2016, Defendant

AAUW-CA filed a reply. (ECF No. 21).

On May 5, 2016, the Court heardabmargument on the motion to compel

arbitration.
II. Allegations of the Complaint
Plaintiffs allege that “AAUW-CA is a lamch or affiliate of defendant AAUW

Id. 1 6. “Plaintiffs are informed and beliewnd thereon allege, that each and all of the

acts and omissions alleged haneere performed by, oraattributable to, Defendanits

and Does 1-10 (collectively, ‘Defendant&€ach acting as the agent for the other, ith

legal authority to act on the other’s behdlhe acts of any and all Defendants wer

B in

accordance with, and represent the policies or practices of Defendants AAUW, AAUW

CA and the University. All Defendants gas@nsent to, ratified, and/or authorized
acts alleged herein of eachtbe remaining DefendantsId. § 9.

“AAUW-CA, under the overall directionral leadership of defendant AAUW,
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operates ‘Tech Trek,” a one-week sumreeience and math camp that defend:
AAUW and AAUW-CA claim is ‘designed to delop interest, excitement, and s
confidence in young women’ due émter the eighth gradeld. I 14. “All sleeping
eating, instructional, and recreatiorfakilities are located at camps operated
defendant AAUW or its affiliate AAUW-CA in California.”ld.  15. “[A]ll girls
attend Tech Trek camps ‘on scholarships provided by AAUW California br
members, working with participating middle schools in their aréa.Y 17.
“Defendants’ agreement pursuant toievhthe Tech Trek program operates
the campus of the University of CalifoaniSan Diego, does notclude any term
requiring that Defendants AAUW or AAUW-CAot discriminate against people w

disabilities in violation of Cl#fornia or federal laws."ld. § 18. “[A]t all times relevant

. . . Rozanne Child was Camp Director @o-Director of tle Tech Trek prograr
conducted by defendants at the Uniutgref California, San Diego.ld. § 19.

Plaintiff Devyn Solo has cystic fibrosis‘As a result of her Cystic Fibrosis,

Devyn takes digestive enzymes in pill fornthatme and school before snacks or me

She also does pulmonary treatments . . . [@r&]rief and can kself administered.|.

.. Treatments are usually done twécday and take about 20 minute&d’  21. “She
does not need adult assistance while doing her pulmonary treatmient22.

“[Plaintiff] Solo received a letter ded January 27, 2014, signed by [the] T
Trek Coordinator of the ‘AAUW DieMar-Leucadia Branch.’ . . .Ild. | 23.

The letter [stated] that Devyn had been “nominated to attend Tech Trek
Science and Math Camp,” “sponsoriggl the American Association of
University Women (AAUW).” Defadants requested that parents
complete and return a “Parent Ceddiion” allowing their child to attend

the camp if selected, and that gectamplete a 2-page Camp Application
and a one-page essay. . . .

Id. 1 23. “[B]ased on the application ma&dsisubmitted, Defendasvere fully aware

that Devyn has Cystic Fibrosisld. 1 24. “Devyn was acceptémithe 7-day Tech Tre
camp based on her grades, aggdion, essay, and interview.. Parents were asked
complete forms dealing with their child’s dieal history, arelease form, transportat
plan, and an attendance agreement forld. Y| 26.
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“Prior to the date of the camp, Devym®ther spoke with Rozanne Child on the
telephone and discussed the details of Devyn’s medical condition and the minimal ca
she would need while at camp. Roza@feld assured Devyn’s mother that there
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would be a nurse on stéf#l/7, and that any need§Devyn would be met.'1d. § 30.
Once at camp, Plaintiff Devyn Solo completed treatments in the nurse’s

office

on the first evening at camp and the follogzimorning. On the morning of June 23,

2014, Plaintiff Devyn Solo’s second day eamp, “Devyn’s mother received

telephone message from camp director Roz&inild [saying] that Devyn had to leaye

a

the camp and Ms. Child wanted Devyn’s nestto come to the camp and pick Deyyn

up immediately.”ld. § 35. “Devyn’s mother called M€hild back rightaway. . . . Ms
Child insisted that Devyn’s needs weteo complicated for her program
accommodate . . . 1d.  35.

When Plaintiff Rosalind Solo picke@laintiff Devyn Solo up from the cam

P,

“Plaintiff [Rosalind] Solo told Ms. Chilthat kicking Devyn out of the camp was wrong

. . . . Ms. Child repeated her earlier stadamwith words to the effect that ‘th

machine’ was somehow tommplicated for the camp @gram and that Plaintiff

[Rosalind] Solo had somehow not beeritiooming about Devyn’s Cystic Fibros

At

S.

She said words to the effect that Devyn’s treatments were disruptive to thg can

program.” Id. I 37.

After Plaintiff Devyn Solo left camp, ‘#r father called NBC 7 and a reporter .

.. who then visited Devyn’s home and iniewved Devyn and Plaintiff [Rosalind] So
about Devyn'’s ejection from defendants’ AAUWch Trek camp. Shortly thereaft
a story about Devyn’s experience . . . aired on NBCId.'Y 40.

[S]everal days after Devyn was ejecterin defendants’ camp, Tech Trek
staff filed a retaliatory report witihe San Diego Child Protective Services
claiming that Devyn had recently suffdm%h sical injury to her face that
may have been caused by her motherAA staff also falsely advised
the’San Diego Child Welfare Serviddat Devyn’'s mother Plaintiff Solo
was a neglectful parent because séet her daughter to camp while ill
and did not warn the camp staff of Devyn’s Cystic Fibrosis.

Id. T 41. When the Plaintiffs were integwed by a Child Welfa Services employes
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“[t]he Child Welfare Serviceesmployee shared with plaifftfRosalind] Solo that sh
felt the report of alleged abeisvas malicious in nature. The Child Welfare Serv
employee apologized to [Plaintiff Rosalind Solo] for having [to] go througl
uncomfortable process, then leftd. § 43.

Plaintiffs allege violations of the Aemnicans with Disabilities Act, 42 U.S.C.
12101, the Rehabilitation Act of 1973, 29 U.8C 94, and the California Unruh Civ
Rights Act, Civil Code 88 5152, 54, 54.1, 54.2and 54.3. Plaintiffs allege th

Defendants filed a retaliatory child abuseneglect report in violation of California

Penal Code 8 11172(a). Plaintiffs seejumctive relief, declaratory relief, arn
damages.
[ll. Contentions of Parties

Defendant AAUW-CA contends that @tiff Rosalind Solo, on behalf ¢
Plaintiff Devyn Solo, signed a release form to allow Plaintiff Devyn Solo to a

112

ces
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an

§
il

At

d

pf
Itend

Defendants’ Tech Treck camp containingaahitration agreement that is valid and

enforceable under the Federal ArbitoatiAct (“FAA”). Defendant AAUW-CA
contends that the arbitration agreementffrasit-and-center, in bold, in a very simp
two-page document” that was voluntargygned by Plaintiff Rosalind Solo aft
Plaintiff Rosalind Solo had a meaningful oppmority to review it. (ECF No. 11-1 at6

Defendant AAUW-CA contends that the Cosinibuld order arbitration of Plaintiff$

claims and the case should be stayed urtifration proceedings have been comple
Plaintiffs contend that the arkation agreement is unconscionable
unenforceable because the arbitrationeagrent lacked mutiiy, the arbitration
agreement was not open to negotiation, and the arbitration agreement did not
an express waiver of legal remedies to digcrimination statutes. Plaintiffs conte
that the arbitration agreement failed to proaag reference to the rules to be app
in arbitration and did not provide for the alltioa of the costs of arbitration. Plaint
Rosalind Solo contends that she carafdrd the costs of arbitration.
I\VV. Discussion
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A. The Federal Arbitration Act

The Federal Arbitration Act (“FAA”) “waenacted . . . in Bponse to widespres
judicial hostility to arbitration agreementsAT&T Mobility LLC v. Concepciqrb63
U.S. 333,339 (2011) (citingall Street Associates, L.L.C. v. Mattel, Ir'fE52 U.S. 576
581 (2008). Section 2 of the FAA provides, “A written provision in any . . . cor
evidencing a transaction involving commerce to settle by arbitration a contrg
thereafter arising out of such contract ansaction . . . shall be valid, irrevocable, §
enforceable, save upon such grounds as exiawadbr in equity for the revocation ¢
any contract.” 9 U.S.C. § 2. Section 2 of the FAA “reflect[s] both a liberal fe
policy favoring arbitration and the fundamemahciple that arbitration is a matter
contract.” Concepcion 563 U.S. at 339 (internalitations and quotation mark
omitted). “In line with these principles, courts must place arbitration agreements
equal footing with other contracts, aadforce them according to their termdd.
(internal citation omitted).

“The basic role for courts under the FAA is to determine (1) whether a
agreement to arbitrate exists and, if itsld@) whether the agement encompasses t
dispute atissue.Kilgore v. KeyBank, Nat'l Ass;1718 F.3d 1052, 1058 (9th Cir. 201

(en banc) (internal quotation marks omittetlf.the response is affirmative on both
counts, then the [FAA] requires the cotwt enforce the arbitration agreementf i

accordance with its terms.Chiron Corp. v. Ortho Diagnostic Sys., In@07 F.3d
1126, 1130 (9th Cir.@0). “[T]he party resisting arbitration bears the burde

proving that the claims at issaee unsuitable for arbitration Green Tree Fin. Corp.

v. Randolph531 U.S. 79, 91-92 (2000).
Pursuant to section 4 of the FAA, a yamay move for a district court ord
compelling arbitration:

A g_arty aggrieved bE/ thdlaged failure, neglect, aefusal of another to
arbitrate under a written agreement for arbitration may petition any United
States district court which, sav®r such agreemeént, would ‘have
jurisdiction under Title 28, in a civdction or in admiralty of the subject
matter of a suit arising out of thertroversy between the parties, for an
order directing that such arbitrati proceed In the manner provided for in
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such agreement.
9 U.S.C. § 4. Pursuant to section 3led FAA, a party may move for a court orc
staying a federal action pending arbitration:

If any suit or proceeding be broughtany of the courts of the United
Statés upon any issue referablearbitration under an agreement in
writing for such arbitration, the caun which such suit is pending, upon
being satisfied that the issue involved in such suit or proceeding is
referable to arbitration under such agreement, shall on application o
one of the parties stay the trialtbé action until such arbitration has been
had in accordance with the terms @ Hgreement, providing the applicant
for the stay is not in default jproceeding with such arbitration.

9 U.S.C. §3.

B. Plaintiff's Agreement to the Arbitration Clause

Defendant AAUW-CA selected Plairitibevyn Solo to attend the week-lo
June 2014 Tech Trek camp “for free, withcasts paid for by the Del Mar / Leucad

branch” of AAUW-CA. (Decl. of Linda Quiby § 5). Prior to Plaintiff Devyn Solo

attending Tech Trek Camp, in April 201Rpzanne Child, on behalf of Defends
AAUW-CA, mailed Plaintiff Rosalind Solo a packet of forms to review, sign,
return by June 1, 2014. (Decl. of Rozanne Child | 4-5, Ex. A).

One of the forms that Plaintiff Rosalif@blo was asked to sign and return \
a registration release form (“Release Form”). The two-page Release Form c
seven sections, each followeddsgpace for a parent or guiamof a Tech Trek campe
to sign and date. Plaintiff Rosalind Seigned and dated each section of the Rel
Form.

The section of the Release Form entitlethtBng Arbitration” stated, “l agre
to submit all legal actions resulting momy daughter’s attendance at AAUW CA

ler

9
a

ANt

and

VasS

pntai

1%
=

ease

(D

\'S

Tech Treck Science & Math Camp to bindeudpitration.” The arbitration provisior;
n

is underlined and in bold font. On the siggma line directly underneath the arbitrati
provision, Plaintiff Rosalind Solo signed hmexme and wrote the date “5/5/14.” (ES
No. 11-1 at 3; ECF No. 11-2, Ex. B).

California has a “strong public policy in favor of enforcing arbitrat
agreements.”Broughton v. Cigna Healthplans of Californial Cal.4th 1066, 107
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(1999). Consistent with this policy, “any dosibégarding the validity of an arbitration

agreement are resolvedfavor of arbitration.”Samaniego v. Empire Today L1 ZD5
Cal. App. 4th 1138, 1144 (2012). Pursuar@éhifornia law, the “geeral rule” is that

“one who signs an instrument which on its feca contract is deemed to assent to all

its terms. An offeree “is not bound by orspicuous contractual provisions of which

he was unaware, contained in a documdmbse contractual nature is not obvious.

Windsor Mills v. Collins and Aikman Cor25 Cal. App. 3d 987, 993 (1972).
In this case, the “contractual negll of the Release Form is “obvious.5ee€

Windsor Mills 25 Cal. App. 3d at 993. Plaintiff Rosalind Solo signed and dated eaclt
section of the Release Form, including the arbitration provision. However.

“unconscionability remains a valid defense to a petition to compel arbitratign.

Sanchez v. Valencia Holding Co., LL&1 Cal.4th 899, 912 (2015).
C. Unconscionability

“Under the FAA savings clause, state ldat arose to govern issues concerning

the validity, revocability, and éorceability of contracts geerally remains applicable
to arbitration agreements.Kilgorev. KeyBank Nat'l Ass’i¥18 F.3d 1052, 1058 (9th

Cir. 2013) (quotation omitted):Thus, generally applicableontract defenses, such|as

fraud, duress, or unconscionlély, may be applied to invalidate arbitration agreements

.. Id. (quotation omitted). “Under Califaora law, a contractual provision |is

unenforceable if it is both procedilyaand substantively unconscionablédd. (citing

Armendariz Found. Health Psychcare Servs., [2¢.Cal.4th 83, 114 (2000)). “[T]he

more substantively oppressive the caatrterm, the less evidence of procedural

unconscionability is required to come to twmclusion that the term is unenforceable,

and vice versa.’Armendariz 24 Cal.4th at 114. “[T]he party opposing arbitration jhas

the burden of proving the arbitration provision is unconscionablgfens v. Superigr
Court, 140 Cal. App. 4th 1238, 1249 (2006) (quotation omitted).

“An evaluation of unconscionability is dily dependent on context. . . . The

doctrine often requires inquiry into the conmaial setting, purposand effect of the

-8- 15cv1356-WQH-JMA
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contract or contract provision3anchez61 Cal.4th at 911. Unconscionability refe

\U

s

to “an absence of meaningful choice on piaet of one of the parties together wijth

contract terms which are unreasonafayorable to the other party.ld. at 910.
“[U]nconscionability is concerned . . . witbrms that are unreasonably favorable tg
more powerful party.”ld. (quotation omitted). “The ultimate issue in every cas
whether the terms of the contract are suéftly unfair, in view of all relevan
circumstances, that a court should withhold enforcemddt.at 912. “As with any
contract, the unconscionability inquiry requigesourt to examine the totality of t
agreement’s substantive terms as well asitteamstances of its formation to determ
whether the overall bargain was unreasonably one-sidgmhic-Calabasas A, Inc.
Moreng 57 Cal.4th 1109, 1146 (2013).
1. Substantive Unconscionability

Plaintiffs contend that the arbitratiagreement is substantively unconscioneé
because it applies only to claims raised by ars arising out of their participation
Tech Trek Camp and does not compel Defatglto arbitrate any claims Defenda
may bring against campers. Plaintiésntend that Defendant AAUW-CA may brir
legal claims against campers and their perdor defamation, assault, or theft
destruction of property, as well as o arising from the “Attendance Agreemg

Form” included in the registration packet, unrestricted by the arbitration clause,

Defendant AAUW-CA contends that tlaebitration agreement does not |3
mutuality because Plaintiffs receivetl af the benefit under the agreement a

Defendant AAUW-CA “shouldered all of theirden and risk.” (ECF No. 21 at 11).

! The “Attendance Agreement Form” inclubie the packet of forms Defenda

the

eis

—

—

e
ne

\ble
in
nts
9
or

PNt

ck
ind

nt

AAUW-CA requested Plaintiff Rosalind Solo to complete and return, contalns &

Erowsmn stating, “Parents could be chal§&00/day for an unexcused early depart
xcused absences are very serious in@@eddo not include family reunions, spo
competitions, famlllg/ vacations or homesickse The decision is up to the individl
camp director.” CF No. 19 at 19). Under the “Attendance Agreement F
Defendant AAUW-CA could charge Plaintiffsr an unexcused early departure fr
camp. In this case, campers did not p@/ to attend Tech Trek camcio, but pa
8amp(ters could be required to pay upat&700 penalty for unexcused early ca
eparture.
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Defendant AAUW-CA contends that there was no reason to anticipate it woul

legal action against participants of tamp or their parentghere Defendant AAUW}

CA provided cost-free attendance to camp.

d tak

“Substantive unconscionability focuses the one-sidedness or overly harsh

effect of the contract term or clauseKilgore, 718 F.3d 1052, 1058 (quotati
omitted). “The term [substantive uncereability] focuses on the terms of t
agreement and whether those terms aomeesided as to shock the conscien&aVis
v. O'Melveny & Myers458 F.3d 1066, 1075 (9th CR007) (quotations omitted

overruled on other grounds bylgore v. KeyBank Nat'l Ass;1673 F.3d 947, 960 (9th

Cir. 2012). Substantive unconscionability ‘ttamot only on a one-sided result, but
on an absence of a justification for i&&M Produce Co. v. FMC Corpl35 Cal. App

DN

ne

),

Iso

3d 473, 487 (1982) (quotation omitted). “[T]he standard for substantive

unconscionability—the requisite degree of unfairness beyond merely a bad barga
be as rigorous and demanding for arbitmatclauses as for any contract claus
Sanchez61 Cal.4th at 912.

“Where the party with stronger bargainipgwer has restricted the weaker pa
to the arbitral forum, but reserved forelisthe ability to seek redress in either

n—ml

e,

Ity
an

arbitral or judicial forum, California cotg have found a lack of mutuality supporting

substantive unconscionability.Negrampa v. MailCoups, Inc469 F.3d 1257, 128
(9th Cir. 2006). An arbitration agreentevill be found unconscionable and the c

may “refuse to enforce the contract astelg” if a lack of mutuality permeates t
contract provision to such degree that “tbart would have to . . . reform the contrg
not through severance or nestion, but by augmenting with additional terms.’
Ferguson v. Countrywide Credit Industries, [i298 F.3d 778, 788 (9th Cir. 2002

urt
ne
ct,

The arbitration provision signed by PlafhRosalind Solo contains the language

“I agree,” indicating that Plaintiffs arthe only parties bound to arbitrate their le
claims. Under the terms of this agreem®&efendants could bring a lawsuit agai

campers or their parents in a judicial ferdbut Plaintiffs musearbitrate all claims
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against Defendants. Defendant AAUW-ChAstrected the Plaintiffs, with inferio
bargaining power, to arbitrate legal claimbile “reserv[ing] for itself the ability tg

seek redress in either arbdral or judicial forum.” See Negrampal69 F.3d at 1285.

The lack of mutuality in the arbitraticaigreement supports a finding of substan
unconscionability.See id.
Defendant AAUW-CA contends that it iseasonable that the arbitrati

I

A4

tive

DN

agreement s drafted to only require additn of claims by campers because Defengant

AAUW-CA did not anticipate claims against cpemns in connection ih its offer of a

free camp. However, California courts hénetd that the likelihood that the party w[]th

superior bargaining power will bring claims against the party bound by the arbi
agreement is not a justification faunilateral arbitration agreemei@ee Armendatr)z
24 Cal.4th at 121 (“The fact that it is urdlly an employer will bring claims agains

particular type of employee is not, ultimatedyjustification for a unilateral arbitratign

agreement.”). The lack afreasonable justification fure unilateral contract, suppot
a finding of substantive unconscionabilityegrampa469 F.3d at 1285ge also A&M
Produce Cq.135 Cal. App. 3d at 487 (holding that substantive unconscionability
not only on a one-sided result, but alscannabsence of a justification for itZullo
v. Superior Court197 Cal. App. 4th 477, 485 (201{)f an employer does have
reasonable justification for a one-sidedhagement, the lack of mutuality would 1
be unconscionable. But without such justification, we assume that it is).

The Court is unable to sever the one-sidatlire of this arbitration agreeme
without simply rewriting the agreemerfbee Fergusqr298 F.3d at 788 (declining |
sever the objectionable provisions of an arbitration agreement, “noting, if we ¢
there would be virtually nothing of substare# of the contract. Instead, we wol
need to rewrite those provisions accordinghat we believed wdair and equitable.”
(quotingMercuro v. Superior Courtl16 Cal.Rptr.2d 671, 684 (2002)).

2. Procedural Unconscionability
Plaintiffs contend that the arbitrati agreement contained in the Release F

-11 - 15cv1356-WQH-JMA

ratiol

[ a

ts

furns

ot

Nt
0
lid S
Id

orm




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Is procedurally unconscionable becatise Release Form wakafted by Defendar

AAUW-CA and attendance at the camp wasditioned upon signing the agreeme

Plaintiffs contend that the superidvargaining power held by Defendants,
standardization of the form, and the tdahguage indicates that the arbitrat
agreement was not negotiable. Plaintitiatend that the omission of any referenc
the arbitration rules or reference toetlarbitration forum establishes procedd
unconscionability. Plaintiffs assert tithe one-sentence arbitration agreement
unreasonably unfavorable to Plaintiff becaiis® silent as to which party would be
the costs of arbitration. Plaintiff Rosadi Solo attached a declaration to the oppos
the motion to compel arbitration, statingtlat the time her dghter was selected
attend Tech Trek camp, her income aaproximately $3,150 per month and sh
unable to afford the costs of arbitration. (ECF No. 17-1 11, 10). Plaintiff Ros
Solo stated in her declaration,
| believed the arbitration claus@pearing in the middle of the packet
pertained to the several released permissions | was agreeing to which
surround the arbitration clause. . . . | had no reason to believe that the
arbitration clause pertained to possiiteire violations of federal or state
anti-discrimination laws nowhere mentioned in the registration packet.

Id. § 6. Plaintiffs asert that she was forced to sign the unfairly one-sided agre

because there were not other camps like Tieek for Plaintiff Devyn Solo to attengl.

Defendant AAUW-CA asserts that Plainfifbsalind Solo did not attempt to a
any questions about or negdgighe terms of any provisions in the Release Form or
any other action which would indicate thaaiRtiff Rosalind Solo was in an inferic
bargaining position. Defendant AAUW-CA asgsethat Plaintiff Rosalind Solo we
given weeks to sign and retuthe paperwork and coutcve negotiated or sought ¢
other market alternatives. Defendant AAUWA-Contends that it is of no consequer
that the arbitration provision did not reface the arbitration rules to be applied.

“Procedural unconscionability focuses oae tactors of surprise and oppressian.

Kilgore, 718 F.3d at 1059 (quotation omitted)OPpression arises from an inequa
of bargaining power that results in no realjotiation and an absence of meanin

-12 - 15cv1356-WQH-JMA

was
ar
tion
[0

P IS

saling

emer

sk
take

\S
ut

iICE

ity
yful




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

choice,” while ‘[s]urprise involves the &t to which the supposedly agreed-uj
terms are hidden in a prolix printed fornafted by the party seealg to enforce them.’
Nagrampa v. MailCoups, Inc469 F.3d 1257, 1280 (9th Cir. 2006) (quotiigres v.
Transamerica HomeFirst, Inc93 Cal. App. 4th 846, 853 (2001)).

A contract “will be denied enforcement donsidered in its context, it is undy
oppressive . . . ."Armendariz 24 Cal. 4th at 113. Couairts of adhesion signed by
weaker party in oppressive circumstances may contribute to a finding of prog
unconscionability Seesanchez61 Cal.4th at 91%5ee also Higgens v. Superior Cqu
140 Cal. App. 4th 1238, 1248 (2006) (“a contiidcdhesion is a standardized conti
that is imposed and drafted by the partgwberior bargaining strength and relega
to the other party only the opportunity to adhere to the contract or reject it”).

In this case, the circumstances supporinérence that signing the arbitratis
agreement was a condition of attendingddeants’ camp and that the absencst

DON

ly
a
edur
rt
act
ites

DN

b Of

alternative camps for Plaintiff Devyn Soloatiend shows a lack of meaningful chojce

on the part of the Plaintiffs that supgsoa finding of procedural unconscionabili§ee
Sanchez61 Cal.4th at 918 Plaintiff Rosalind Solo’s failte to attempt to negotiate t
terms of the Release Form does not estalhat the arbitration agreement was
unconscionableSee Sanche@l Cal.4th at 914 (“in the context of consumer contrg
we have never required, aprerequisite for finding procedural unconscionability,
the complaining party show it tried to neigde standardized contract provisions”)

ne
not
ACtS,
hat

California courts have found that aglee of procedural unconscionability may

be found when an arbitration provision refers to arbitration rules, but a copy of
rules are not provided to the individughee Zullp 197 Cal. App. 4th at 485 (“Th
absence of the [American Atkation Association] arbittgon rules adds a bit to th

thos
e
e

procedural unconscionability.”). Provisions concerning arbitration costs ca

als

~ 2While Defendant AAUW-CA assertsahattendance was not conditioned upon
signing the arbitration agreement, Defendant AAUW-CA stated in its motion| that
“insofar as Tech Trek was cost-free for Devyn and Rosalind, the notion that th

registration for the cost-free fpr_ogram wasditioned on assent to binding arbitrat
certainly seems logical and fair .. . .” (ECF No. 11-1 at 7-8).
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contribute to the unconscionability of an arbitration agreen@ad.Sanche@l Cal.4th
at 917 (“[A]rbitration costs are so highattmany people drop their complaints beca
they can’t afford to pursudem, a recent study by Publatizen found . . . . [A]cces
to the system may be greatly affected bytkalth of the consumer.”). The availabil
of other marketplace alternatives foettpoods, services, or employment governes
the contract is a factor that weighsaatst finding procedural unconscionability, k
does not alone defeat unconscionabiliyagrampa 469 F.3d at 1283.

The arbitration agreement in thase does not include any reference
arbitration rules or the arbitration forunthe agreement is silent as to who will b
the costs of arbitration. DefendahfUW-CA drafted the agreement and failed
include terms that are material to ensgrthe agreement is reasonably fair to b
parties. Failure to referea any arbitration rules or inagle reference to costs in t
arbitration supports a finding of procedural unconscionabtige Zullp197 Cal. App

4th at 485 Trivedi v. Curexo Technology Coyd.89 Cal. App. 4th 387, 393 (2010).

V. Conclusion

The arbitration provision is conspicuous and was expressly signed by P
Rosalind Solo. The Courtfinds, however, tiatarbitration agreement is procedur:
unconscionable because the agreementivedied by Defendant AAUW-CA, the par
with stronger bargaining power, the agreement did not provide Plaintiffs w

meaningful choice, and the agreement didef@rence the relevaatbitration rules of

use

—+

y
1 by
put

to
par
to

oth

ne

aintif
lly

ty
ith &

discuss costs. The Court also finds ittt arbitration agreement is substantiviely

unconscionable because the agreement is unreasonably favorable to Defendant
CA and there is no justification for the alyeone-sided naturef the agreementSee
Sanchez61 Cal.4th at 911.

The Court concludes that in light of “thatality of the agreement’s substant
terms as well as the circumstances offasnation,” the terms of the arbitratig

agreement are “unreasonably favoratbethe more powerful party.”See Sonict

Calabasas A, Inc57 Cal.4th at 114&ee also Sanch&4d Cal.4th at 911. The Col
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concludes that the arbitration agreemsninconscionable and the Court exercise

discretion to withhold its enforcemenBee Sonic-Calabasas A, Iné7 Cal.4th at
1146; see also Sanche®fl Cal.4th at 910 (“procedural and substan

unconscionability must both be present in orfde a court to exercise its discretion
refuse to enforce a contract or clausader the doctrine of unconscionability.
Defendant AAUW-CA'’s motion to compel arbitration is denied.

IT IS HEREBY ORDERED that the motida compel arbitration (ECF No. 1
filed by Defendant AAUW-CA and joed by Defendant AAUW is denied.
DATED: May 17, 2016

it 2. @@,
WILLIAM Q. HAYES
United States District Judge
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