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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, CASE NO. 10cr1223WQH
o CASE NO. 16¢cv1566WQH
Plaintiff/ Respondent],
VS. ORDER

Defendant/Petitioner.

HAYES, Judge:
The matter before the Court is thetroa for relief under 28 U.S.C. 8 2255 fil¢
by Defendant/Petitioner. (ECF No. 49).

Q

OnJune 17, 2010, Defend#&®Petitioner entered a plea of guilty to the Indictment

pursuant to a Plea Agreement. (ECF No. Z®)fendant agreed to plead guilty to Co
1 of the Indictment charging him with felam possession of a firearm in violation
18 U.S.C. 88§ 922(g)(1) and 924(g)(@nd Count 5 of the Indictment charging him w
possession of an unregistered sawed+aftgun in violation of 26 U.S.C. 88 5845(
5861(d) and 5871. Inthe Plea AgreementeDdant/Petitioner admitted as the fact
basis for the offense that

Prior to February 16, 201Defendant had been convicted of three felonies
to wit: the Superior Court of Califara, County of San Diego, on or about
September 1, 1995, in case humB®C 114445, of being under the
influence of a special controllesubstance while in possession of a
firearm, in violation of Califorra Health and Safety Code Section
11550(e%; on or about March 21996, in case number'SDC 119389, of
transportation of a controlled substarin violation of California Health
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and Safety Code Section 11379(aigd @n or about December 2, 2002, in
case number SCR 168954, of transpgartaof a controlled substance in
violation of California Health an&afety Code Section 11379(a), all of
which are crimes punishable by imprisonment for a term exceeding one
year.

Id. at 5. The Plea Agreement further stated:

In exchange for the Governmentencessions in this plea agreement,
defendant waives, to the full extenttbe law, any right to appeal or to

coIIateraIIP/ attack the convictiomd sentence, including any restitution
order, unless the Court imposes a&todial sentence greater than the
statutory maximum sentence.

Id. at 10. Defendant signed the Plea Agreetnand initialed the page including the

waiver of appeal provision. Defendanttdezd that he had read the Plea Agreen
and fully discussed the agreement witls bbunsel. Defendant affirmed that
consulted with counsel and that\was satisfied with his counsel.

On August 29, 2011, the Court held atemcing hearing and applied the Unif
States Sentencing Guidelines applicabléh offenses as stated in the presentg
report. In this case, the presentence regtated that the base offense level was
pursuant to U.S.S.G. 8§ 2K2.1(a)(3); thdoar-level increase was warranted pursu
to U.S.S.G. § 2K2.1(b)(1)(B) because the n$e involved eleven firearms; and the
two-level increase was warranted pursuard.S.S.G. 8§ 3C1.2 because defendant
from law enforcement officers gpeeds in excess in 100 m.pThe presentence rep
stated that the base offense leves\®a2 pursuant to U.S.S.G. § 2K2.1(a)(3),

[b]ecause the offense involved a firearm described in 26 U.S.C. § 5845,

and the defendant committed the instafifense subsequent to sustaining

one felony conviction focontrolled substance offense, transportation of

% (c)arnttr((():lgesdeng.stsagc[:)e 1(218e§')d512)|.10t[ﬁersonal use, iBan Diego Superior
PSR at 13. The total offemdevel was 25, the criminal history category was V,
the guideline range was 100 to 120 monthse Churtimposed a term of imprisonmég
of 110 months on Count 1 and 110@nths on Count 5, to Iserved concurrently. (EC

No. 43). Defendant did not file an appeal from the judgment.
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CONTENTIONSOF THE PARTIES

Defendant/Petitioner moves the Courv&eate his sentence on the grounds
the decision of the UniteStates Supreme Courtdohnsonv. United Sates, 135 S. Ct
2551 (2015) limits the definition of a cring# violence and that he has never b
convicted of a violent crimePlaintiff United States of America contends that
motion to vacate sentence should be denied on the groundokimabn has no
application to this case, that Defendantitikaer has waived hisght to challenge hi
sentence, and that any claim i hetition other than a claim based ugohnson is
time barred.

APPLICABLE LAW

28 U.S.C. 82255 provides that “A prisomeicustody under sentence of a cd
established by Act of Congress claiming tight to be released upon the ground
the sentence was imposed in violation & @onstitution or laws of the United Stat
or that the court was without jurisdictionitopose such sentence, or that the sent
was in excess of the maximuathorized by law, or is otherwise subject to collat
attack, may move the court weh imposed the sentenceuvacate, set aside or corre
the sentence.” 28 U.S.C. §2255.

RULING OF THE COURT

In this case, the record conclusivelyows that the Defendant has waived
right to bring a § 2255 motion. In excharfgethe Government’'s concessions in
Plea Agreement, the Defendant waived “®ftlil extent of the la, any right to appes

that

ben
the

lv2)

urt
[hat

D
»

Pnce
eral

pCt

his
[he

!

or to collaterally attack the convictiand sentence, including any restitution ordler,

unless the Court imposes a custodial @ece greater than the statutory maxim
sentence.” (ECF No. 23 at 10Jhis waiver is clear, express, and unequivocal.
agreements are contractual in nature, and their plain language will generally be €
if the agreement is clear and unambiguoigs face and the waiver was knowing @
voluntary. United Sates v.Bibler, 495 F.3d 621, 623-24 (9th Cir. 200
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Defendant/Petitioner makes no claim ttia¢ plea agreement was not knowing
voluntary.

At the time of sentencing, the Courtposed a sentence of 110 months whic
less than the statutory maximum sentencBlofears imprisonment as provided in
U.S.C. § 924(a)(2) and 26 U.S.&5871. (ECF No. 43). Pursuant to the terms of
Plea Agreement, the Defendant waived histrighappeal or to collaterally attack |
sentence in this case. Even withthe waiver, the motion under 28 U.S.C. § 225
barred by the “1-year period lrhitation” provided in 28 U.SC. § 2255(f). In addition
Defendant/Petitioner’s § 2255 motion is prdeeally defaulted on the grounds that
did not raise the claims odirect appeal or showoause and prejudice or acty
innocence. United Sates v. Ratigan, 351 F.3d 957, 962 (2003) (“A 82255 mov:

or
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procedurally defaults his claims by not nagsthem on direct appeal and not showjng

cause and prejudice or actual innoceinceesponse to the default.”).
Finally, the Defendant/Petitioner presemésexception to the waiver in the pl
agreement or any grounds fetief under Section 2255 based ugohnson.! On June

ca

26, 2015, the United States Supreme Couxrdaned that the section of the Armed

Career Criminal Act (“ACCA”) known as the “residual clause” was void for vague

NesSS

in Johnson v. United States, 135 S. Ct. 2551 (2015). The ACCA residual cl

use

provided enhanced penalties Bodefendant with a “violent felony,” that is, a felony

that “otherwise involves conduct that presenggrious potential risk of physical injury

to another.” 18 U.£. § 924(e)(2)(B)(iif. The Supreme Court ifohnson limited the

! The Supreme Court determined thalinson stated a “new substantive rule that

retroactive effect in cases on collateral revieWd chv. United Sates, 136 S. Ct. 1257, 1268

(2016).

2 The ACCA defines “violent felony” as follows: “any crime punishable

Nas

by

imprisonment for a term exceeding one year ... that—(l) has as an element the use, aftemg;

use, or threatened use of physical force against the person of another; or (ii) is burglar
or extortion, involves use of explosives, aherwise involves conduct that presents a

seriouspotential risk of physical injurytoanother.” 8 924_(e{)(2?§8). (emphasis added). T
language referred to as the “residual clause” appears in bold.
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application of its holding to theesidual clause of the ACCAJohnson, 135 S. Ct. a
2563. (“Today’s decision does ngdll into question applicain of the Act to . . . th
remainder of the Act’s definition.”).

In this case, Defendant/Petitionerswaot sentenced under 18 U.S.C. § 92
under any provision similar the residual clause of 18 U.S.C. § 924(e)(2)(B)(ii).
application of U.S.S.G. § 2K2.1 provided fdbase offense level @2 “if the offense
involved a . . . firearm that is describm 26 U.S.C. § 5845(a); and (b) the defenc
committed any part of the instant offensubsequent to sustaining one felg

conviction of either a crime of violence arcontrolled substance offense.” U.S.S.

§ 2K2.1(a)(3). The presentence reponirid that “[because the offense involvec
firearm described in 26 U.S.€ 5845, and the defendantmmitted the instant offens

subsequent to sustaining one felony conen for controlled substance offens

transportation of a controlled substances{im) not for personal use, in San Disg
Superior Court (Case No. SCD 168954),the lodf@mnse level is 22, pursuant to US
§ 2K2.1(a)(3).” PSR at 13. In the Plagreement, Defendaridmitted as a factus
basis for the plea that “[p]rior to February 16, 2010, Defenkdantoeen convicted ¢
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three felonies, to wit: . . . on or abdd¢cember 2, 2002, in case number SCR 168954,

of transportation of a controlled substanceiolation of California Health and Safe
Code Section 11379(a).” (EQ¥o. 23 at5). The Court ijposed the base offense ley
of 22 pursuant to U.S.S.G. § U.S.5.G2K2.1(a)(3) basedipon the admission b
Defendant/Petitioner that the instant offenses subsequent to sustaining a contro
substance offense and not a “crime of viekeih This Court oncludes that no portio
of the decision of the Supreme Courtdohnson calls into question provisions of
sentencing guidelines applicable to théddelant/Petitioner’s offense of conviction
the legality of the sentence imposedhis case. Any claim outside thehnson claim
is waived by the plea agreement, time-barred by 28 U.S.C. 2255(f), as v
procedurally defaulted.
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IT IS HEREBY ORDERED that theotion for relief under 28 U.S.C. § 22!

filed by Defendant/Petitioner (ECF No. 49) is denied.

DATED: November 28, 2016

G it 2. A
WILLIAM Q. HAY
United States District Judge
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