© 00 N O o A W N P

N N DD NN NN NN R R P B P PR R R
0 N o OO WN P O © 0 N O 00 W N L O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

WILLIAM M. JONES,
CDCR #H-74315,

Plaintiff,

VS.

W.L. MONTGOMERY, Warden;
A. GARCIA, Correctional Officer,

Defendants.

Case No.: 3:22-cv-0384-BTM-BGS
ORDER:

1) GRANTING MOTION TO
PROCEED IN FORMA PAUPERIS
[ECF No. 2]

AND

2) DISMISSING COMPLAINT FOR
FAILING TO STATE A CLAIM
PURSUANT TO 28 U.S.C. § 1915(¢)(2)
AND § 1915A(b)

William M. Jones (“Jones” or “Plaintiff””) currently incarcerated at Calipatria State

Prison (“CAL”) located in Calipatria, California has filed a civil rights complaint pursuant

to 42 U.S.C. § 1983. See Compl., ECF No. 1.

Plaintiff has not paid the filing fees required by 28 U.S.C. § 1914(a), but instead has
filed a Motion to Proceed In Forma Pauperis (“IFP”) pursuant to 28 U.S.C. § 1915(a). See

ECF No. 2.
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l. IFP Motion

All parties instituting any civil action, suit or proceeding in a district court of the
United States, except an application for writ of habeas corpus, must pay a filing fee of
$400. See 28 U.S.C. § 1914(a). The action may proceed despite a plaintiff’s failure to
prepay the entire fee only if he is granted leave to proceed IFP pursuant to 28 U.S.C.
8 1915(a). See Andrews v. Cervantes, 493 F.3d 1047, 1051 (9th Cir. 2007); Rodriguez v.
Cook, 169 F.3d 1176, 1177 (9th Cir. 1999). However, a prisoner who is granted leave to
proceed IFP remains obligated to pay the entire fee in “increments” or “installments,”
Bruce v. Samuels, 577 U.S. 82, 84 (2016); Williams v. Paramo, 775 F.3d 1182, 1185 (9th
Cir. 2015), and regardless of whether his action is ultimately dismissed. See 28 U.S.C.
§ 1915(b)(1) & (2); Taylor v. Delatoore, 281 F.3d 844, 847 (9th Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to submit a
“certified copy of the trust fund account statement (or institutional equivalent) for ... the 6-
month period immediately preceding the filing of the complaint.” 28 U.S.C. § 1915(a)(2);
Andrews v. King, 398 F.3d 1113, 1119 (9th Cir. 2005). From the certified trust account
statement, the Court assesses an initial payment of 20% of (a) the average monthly deposits
in the account for the past six months, or (b) the average monthly balance in the account
for the past six months, whichever is greater, unless the prisoner has no assets. See 28
U.S.C. §1915(b)(1); 28 U.S.C. § 1915(b)(4). The institution having custody of the prisoner
then collects subsequent payments, assessed at 20% of the preceding month’s income, in
any month in which his account exceeds $10, and forwards those payments to the Court
until the entire filing fee is paid. See 28 U.S.C. § 1915(b)(2); Bruce, 577 U.S. at 84.

In support of his IFP Motion, Plaintiff has submitted a prison certificate authorized

by a CAL Accountant Trainee, together with a copy of his Inmate Trust Account Activity.

1 In addition to the $350 statutory fee, civil litigants must pay an additional administrative fee of $52. See
28 U.S.C. §8 1914(a) (Judicial Conference Schedule of Fees, District Court Misc. Fee Schedule, § 14 (eff.
Dec. 1, 2020). The additional $52 administrative fee does not apply to persons granted leave to proceed
IFP. Id.
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See ECF No. 2; 28 U.S.C. § 1915(a)(2); S.D. Cal. CivLR 3.2; Andrews, 398 F.3d at 1119.
This statement shows that Plaintiff had an average monthly balance of $210.90, and
average monthly deposits of $228.74 to his account over the 6-month period immediately
preceding the filing of his Complaint, as well as an available balance of $47.45 at the time
of filing. Based on this financial information, the Court GRANTS Plaintiff’s Motion to
Proceed IFP (ECF No. 2), and assesses his initial partial filing fee to be $45.75 pursuant to
28 U.S.C. § 1915(b)(1).

However, the Court will direct the Secretary for the CDCR, or their designee, to
collect this initial fee only if sufficient funds are available in Plaintiff’s account at the time
this Order is executed. See 28 U.S.C. § 1915(b)(4) (providing that “[i]n no event shall a
prisoner be prohibited from bringing a civil action or appealing a civil action or criminal
judgment for the reason that the prisoner has no assets and no means by which to pay the
initial partial filing fee.”); Bruce, 577 U.S. at 84; Taylor, 281 F.3d at 850 (finding that 28
U.S.C. § 1915(b)(4) acts as a “safety-valve” preventing dismissal of a prisoner's IFP case
based solely on a “failure to pay ... due to the lack of funds available to him when payment
is ordered.”). The remaining balance of the $350 total fee owed in this case must be
collected and forwarded to the Clerk of the Court pursuant to 28 U.S.C. § 1915(b)(1).

Il.  Screening pursuant to 28 U.S.C. 88 1915(e)(2)(B) and 1915A(b)

A.  Standard of Review

Because Plaintiff is a prisoner and is proceeding IFP, his Complaint requires a
preliminary screening pursuant to 28 U.S.C. 8 1915(e)(2) and § 1915A(b). Under these
statutes, the Court must sua sponte dismiss a prisoner’s [FP complaint, or any portion of it,
which is frivolous, malicious, fails to state a claim, or seeks damages from defendants who
are immune. See Lopez v. Smith, 203 F.3d 1122, 1126-27 (9th Cir. 2000) (en banc)
(discussing 28 U.S.C. 8 1915(e)(2)); Rhodes v. Robinson, 621 F.3d 1002, 1004 (9th Cir.
2010) (discussing 28 U.S.C. § 1915A(b)). “The purpose of [screening] is ‘to ensure that
the targets of frivolous or malicious suits need not bear the expense of responding.’”
Nordstrom v. Ryan, 762 F.3d 903, 920 n.1 (9th Cir. 2014) (quoting Wheeler v. Wexford
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Health Sources, Inc., 689 F.3d 680, 681 (7th Cir. 2012)).

“The standard for determining whether a plaintiff has failed to state a claim upon
which relief can be granted under § 1915(e)(2)(B)(ii) is the same as the Federal Rule of
Civil Procedure 12(b)(6) standard for failure to state a claim.” Watison v. Carter, 668 F.3d
1108, 1112 (9th Cir. 2012); see also Wilhelm v. Rotman, 680 F.3d 1113, 1121 (9th Cir.
2012) (noting that screening pursuant to 8 1915A “incorporates the familiar standard
applied in the context of failure to state a claim under Federal Rule of Civil Procedure
12(b)(6)). Rule 12(b)(6) requires a complaint to “contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its face.””” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 556 U.S. 544, 570
(2007)); Wilhelm, 680 F.3d at 1121.

“Courts must consider the complaint in its entirety,” including “documents
incorporated into the complaint by reference” to be part of the pleading when determining
whether the plaintiff has stated a claim upon which relief may be granted. Tellabs, Inc. v.
Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007); Schneider v. Cal. Dep 't of Corrs.,
151 F.3d 1194, 1197 n.1 (9th Cir. 1998); see also Fed. R. Civ. P. 10(c) (“A copy of a

written instrument that is an exhibit to a pleading is a part of the pleading for all

purposes.”).

B.  Plaintiff’s Allegations

On October 17, 2020, Defendant Garcia (“Garcia”) issued Jones a “Rules Violation
Report (RVR) for manufacturing alcohol.” (Compl. at 2.) Garcia claimed he “observed

[Jones] holding a white bucket pouring the contents into the toilet” in his cell. (Id.) Garcia
believed the contents of the bucket to be inmate manufactured alcohol and stated he
proceeded to dispose of the inmate manufactured alcohol by flushing it down the toilet.”
(Id.) However, Garcia later contradicted this statement when he stated during Jones’
disciplinary hearing that he removed the alcohol from Jones’ cell and he “never flushed”

Jones’ toilet. (Id.) Jones alleges Garcia knew he had an “upcoming parole suitability
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hearing” and the RVR would result in Jones being “found unsuitable for parole after 30
years in prison.” (1d.)

Plaintiff seeks $10,000 in compensatory damages and $100,000 in punitive
damages. (ld.at7.)

C. 42U.5.C.81983

“To establish § 1983 liability, a plaintiff must show both (1) deprivation of a right

secured by the Constitution and laws of the United States, and (2) that the deprivation was
committed by a person acting under color of state law.” Tsao v. Desert Palace, Inc., 698
F.3d 1128, 1138 (9th Cir. 2012); see also Rawson v. Recovery Innovations, Inc., 975 F.3d
742, 747 (9th Cir. 2020) (“Pursuant to § 1983, a defendant may be liable for violating a
plaintiff’s constitutional rights only if the defendant committed the alleged deprivation
while acting under color of state law.”).

D. Fourteenth Amendment Due Process Claims

Jones alleges Garcia deprived him of due process in violation of his Fourteenth

Amendment rights when he allegedly gave false testimony at his disciplinary hearing. See

Compl. at 2.
The Fourteenth Amendment provides that “[n]o state shall ... deprive any person of
life, liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. “The

requirements of procedural due process apply only to the deprivation of interests
encompassed by the Fourteenth Amendment’s protection of liberty and property.” Bd. of
Regents v. Roth, 408 U.S. 564, 569 (1972). “To state a procedural due process claim, [a
plaintiff] must allege ‘(1) a liberty or property interest protected by the Constitution; (2) a
deprivation of the interest by the government; [and] (3) lack of process.”” Wright v.
Riveland, 219 F.3d 905, 913 (9th Cir. 2000) (quoting Portman v. Cnty. of Santa Clara, 995
F.2d 898, 904 (9th Cir. 1993)).

A prisoner is entitled to certain due process protections when he is charged with a
disciplinary violation. Serrano v. Francis, 345 F.3d 1071, 1077 (9th Cir. 2003) (citing
Wolff v. McDonnell, 418 U.S. 539, 564-571 (1974)). “Such protections include the rights
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to call witnesses, to present documentary evidence and to have a written statement by the
fact-finder as to the evidence relied upon and the reasons for the disciplinary action taken.”
Id. These procedural protections, however, “adhere only when the disciplinary action
implicates a protected liberty interest in some ‘unexpected matter’ or imposes an ‘atypical
and significant hardship on the inmate in relation to the ordinary incidents of prison life.””
Id. (quoting Sandin v. Conner, 515 U.S. 472, 484 (1995)); Ramirez v. Galaza, 334 F.3d
850, 860 (9th Cir. 2003).

Although the level of the hardship must be determined on a case-by-case basis, and
“[i]n Sandin’s wake the Courts of Appeals have not reached consistent conclusions for
identifying the baseline from which to measure what is atypical and significant in any
particular prison system,” Wilkinson v. Austin, 545 U.S. 209, 223 (2005), courts in the
Ninth Circuit look to:

1) whether the challenged condition ‘mirrored those conditions imposed upon
inmates in administrative segregation and protective custody,” and thus
comported with the prison’s discretionary authority; 2) the duration of the
condition, and the degree of restraint imposed; and 3) whether the state’s
action will invariably affect the duration of the prisoner’s sentence.

Ramirez, 334 F.3d at 861 (quoting Sandin, 515 U.S. at 486-87); see also Chappell v.
Mandeville, 706 F.3d 1052, 1064-65 (9th Cir. 2013). Only if the prisoner alleges facts
sufficient to show a protected liberty interest must courts next consider “whether the
procedures used to deprive that liberty satisfied Due Process.” Ramirez, 334 F.3d at 860.
Jones alleges that Garcia issued a false RVR in 2020 because Jones was “due to
appear” in a parole board suitability hearing two years later in 2022. Compl. at 4.
However, the fact that this disciplinary conviction could impact his parole suitability
hearing two years later does not create a liberty interest sufficient to trigger due process
protections. Sandin, 515 U.S. at 487 (The chance that a disciplinary conviction “will alter
the balance” of a parole suitability hearing “is simply too attenuated to invoke the
procedural guarantees of the Due Process Clause.”)
111
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Moreover, Plaintiff’s due process claims require sua sponte dismissal pursuant to 28
U.S.C. §1915(e)(2)(B)(ii) and 28 U.S.C. § 1915A(b)(1) because even if Plaintiff has
alleged facts sufficient to invoke a protected liberty interest under Sandin, he fails to plead
facts to plausibly show he was denied the procedural protections the Due Process Clause
requires. See Igbal, 556 U.S. at 678; Ramirez, 334 F.3d at 860 (citations omitted); see also
Brown v. Oregon Dep’t of Corr., 751 F.3d 983, 987 (9th Cir. 2014). Those procedures
include: (1) written notice of the charges at least 24 hours before the disciplinary hearing;
(2) a written statement by the fact-finder of the evidence relied on and reasons for the
disciplinary action; (3) the right to call witnesses and present documentary evidence if
doing so will not jeopardize institutional safety or correctional goals; (4) the right to appear
before an impartial body; and (5) assistance from fellow inmates or prison staff in complex
cases. Wolff v. McDonnell, 418 U.S. 539, 563-72 (1974); Serrano v. Francis, 345 F.3d
1071, 1079-80 (9th Cir. 2003). Plaintiff does not allege facts to show that he was deprived
of any of the procedures found in Wolff.

Accordingly, the Court finds that Plaintiff’s Complaint fails to state a due process
claim as to any Defendant; therefore, his Fourteenth Amendment claims are subject to sua
sponte dismissal pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) and 8 1915A(b)(1). See Lopez,
203 F.3d at 1126-27; Rhodes, 621 F.3d at 1004.

E. Personal Liability

Plaintiff also claims Warden Montgomery is liable for due process violations
because he is “responsible for ensuring the safety and wellbeing of prisoners under his
supervision.” Compl. at 3. Based on these allegations, the Court finds Plaintiff’s
Complaint fails to state any plausible claim for relief against Warden Montgomery.

Because vicarious liability is inapplicable to ... § 1983 suits, a plaintiff must plead
that each Government-official defendant, through the official’s own individual actions, has
violated the Constitution.” Igbal, 556 U.S. at 676; Palmer v. Sanderson, 9 F.3d 1433, 1437-
38 (9th Cir. 1993) (noting there is no respondeat superior liability under 42 U.S.C. § 1983).
Supervisory officials like Warden Montgomery may only be held liable under § 1983 if the
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plaintiff alleges their “personal involvement in the constitutional deprivation, or . . . a
sufficient causal connection between the supervisor’s wrongful conduct and the
constitutional violation.” Keates v. Koile, 883 F.3d 1228, 124243 (9th Cir. 2018); Starr v.
Baca, 652 F.3d 1202, 1207 (9th Cir. 2011). In other words, “a supervisor is liable for the
acts of his subordinates ‘if the supervisor participated in or directed the violations, or knew
of the violations of subordinates and failed to act to prevent them.’” Corales v. Bennett,
567 F.3d 554, 570 (9th Cir. 2009) (citations omitted).

Plaintiff”s Complaint includes no factual allegations with respect to the Warden, and
he does not describe what he is alleged to have done, or failed to have done, with respect
to the RVR issued by Officer Garcia. While Federal Rule of Civil Procedure 8 “does not
require ‘detailed factual allegations,’” it “demands more than an unadorned, the-defendant-
unlawfully-harmed-me accusation.” Igbal, 556 U.S. at 678 (citation omitted). In order “[t]o
survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted
as true, to ‘state a claim for relief that is plausible on its face.”” Igbal, 662 U.S. at 678
(citations omitted). Nothing in Plaintiff’s Complaint plausibly suggests Montgomery
“through his own individual actions, . . . violated the Constitution.” Igbal, 556 at 676; see
also Jones v. Community Redevelopment Agency of City of Los Angeles, 733 F.2d 646, 649
(9th Cir. 1984) (even pro se plaintiff must “allege with at least some degree of particularity
overt acts which defendants engaged in” in order to state a claim). Therefore, any purported
claims against the Warden must be and are dismissed sua sponte pursuant to 28 U.S.C.
8 1915(e)(2)(B)(ii) and 8 1915A(b)(1). See Watison 668 F.3d at 1112 ; Wilhelm, 680 F.3d
at 1121.

I1l.  Conclusion

Good cause appearing, the Court:

1. GRANTS Plaintiff’s Motion to Proceed IFP pursuant to 28 U.S.C. § 1915(a)
(ECF No. 2).

2. ORDERS the Secretary of the CDCR, or his designee, to collect from
Plaintiff’s trust account the $45.75 initial filing fee assessed, if those funds are available
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at the time this Order is executed, and forward whatever balance remains of the full $350
owed in monthly payments in an amount equal to twenty percent (20%) of the preceding
month’s income to the Clerk of the Court each time the amount in Plaintiff’s account
exceeds $10 pursuant to 28 U.S.C. § 1915(b)(2). ALL PAYMENTS MUST BE CLEARLY
IDENTIFIED BY THE NAME AND NUMBER ASSIGNED TO THIS ACTION.

3. DIRECTS the Clerk of the Court to serve a copy of this Order by U.S. Mail
on Kathleen Allison, Secretary, California Department of Corrections and Rehabilitation,
P.O. Box 942883, Sacramento, California, 94283-0001, or in the alternative by forwarding

an electronic copy to trusthelpdesk@cdcr.ca.gov.

4, DISMISSES Plaintiff’s Complaint for failing to state a claim pursuant to 28
U.S.C. § 1915(e)(2) and § 1915A(b); and

5. GRANTS Plaintiff 45 days leave from the date of this Order in which to file
an Amended Complaint which cures all the deficiencies of pleading noted, if he can.
Plaintiff’s Amended Complaint must be complete in itself without reference to his original
pleading. Defendants not named and any claims not re-alleged in the Amended Complaint
will be considered waived. See S.D. Cal. CivLR 15.1; Hal Roach Studios, Inc. v. Richard
Feiner & Co., Inc., 896 F.2d 1542, 1546 (9th Cir. 1989) (“[A]ln amended pleading
supersedes the original.””); Lacey v. Maricopa Cnty., 693 F.3d 896, 928 (9th Cir. 2012)
(noting that claims dismissed with leave to amend which are not re-alleged in an amended
pleading may be “considered waived if not repled.”).

If Plaintiff fails to file an Amended Complaint within 45 days, the Court will enter
a final Order dismissing this civil action based both on Plaintiff’s failure to state a claim
upon which relief can be granted pursuant to 28 U.S.C. 88 1915(¢)(2)(B) and 1915A(b),
and his failure to prosecute in compliance with a court order requiring amendment. See
Lirav. Herrera, 427 F.3d 1164, 1169 (9th Cir. 2005) (“If a plaintiff does not take advantage
of the opportunity to fix his complaint, a district court may convert the dismissal of the

complaint into dismissal of the entire action.”).

3:22-cv-0384-BTM-BGS



mailto:trusthelpdesk@cdcr.ca.gov

© 00 N O o A W N P

N N DD NN NN NN R R P B P PR R R
0 N o OO WN P O © 0 N O 00 W N L O

The Clerk of Court is directed to mail Plaintiff a court approved civil rights
complaint form for his use in amending.
IT IS SO ORDERED.

Dated: June 2, 2022 ﬁu} 724 MM‘A’@'

Hon. Bérry Ted Moskowitz
United States District Judge

10
3:22-cv-0384-BTM-BGS




