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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 11-cv-02588-M SK-KM T

REBECCA R. HAMMOND, as personal representative of the estate of Robert P.
Hammond,

Plaintiff,
V.
METROPOLITAN LIFE INSURANCE COMPANY, aNew York corporation,

Defendant.

OPINION AND ORDER AFFIRMING DECISION

THISMATTER comes before the Court foreview of the decision of the
Administrator of a welfare benefit plan coed by the Employee Retirement and Income
Security Act (“ERISA”), 29 U.S.C. § 1132. The Pldiintas representative of the estate of Mr.
Hammond, the named insured, alleges that thmiAdtrator’s decisiorio deny a claim for
benefits by Mr. Hammond was arlaity and capricious in violain of ERISA. The Court has
reviewed the Plaintiff's brief# 44) in support of her challenge toe Administrator’s decision,
the Defendant’s brigff# 46) in support of the Administrat@’decision, and the Plaintiff's reply
brief (# 58), along with the contents tie Administrative Recor@# 17).

FACTS

The Court briefly sketches the relevant factehelaborating as necesg in its analysis.
Mr. Hammond served as Vice President fdotmation Security for Citigroup. Mr. Hammond
was the insured under the terms of a long-tesaility insurance policy issued by Defendant
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Metropolitan Life Insurance Company (“Met Eif). The policy provided for the payment of
benefits to Mr. Hammond if, “dui® sickness . . . or accidental injury,” he was rendered
“disabled,” such that he was unable to earn aipdgortion of his pre-diability earnings in
his occupation.

Mr. Hammond filed a claim for benefits pursuant to a short-term disability policy in
2006, claiming that complications from shoulder sugewpaired his ability to use his right arm,
thus preventing him from performing occupatioteeks such as typing and performing travel
duties. Met Life approved Mr. Hammond'sialeand began paying him benefits. In 2007, Mr.
Hammond’s claim was converteddae for long-term disabilitienefits under the policy at
issue here, and Mr. Hammond contd to receive benefits. The terms of the policy required
Mr. Hammond to apply for Social Security Didédlp Insurance (“SSDI”) at this time. Mr.
Hammond did so, and in 2009, a Social SeégwilLJ determined that Mr. Hammond was
disabled for purposes of SSDIrgits, retroactive t@007. Met Life annually revisited Mr.
Hammond’s claim for benefits under the policgntinuing to find him eligible for further
benefits.

In early 2010, Met Life received inforriian from Mr. Hammond’s physician that called
into question whether he was unable to perfbisrjob duties. Met Life retained a private
investigator to observe MHammond’s public activities. TEhinvestigator observed Mr.
Hammond shoveling snow, liftingnd carrying bags of cememdassisting with a home
improvement project. In July 2010, basedlom surveillance video, as well as other
correspondence with Mr. Hammond’s doctors and hfets own review of records, Met Life

informed Mr. Hammond that it had concluded thatwas capable of resuming his job duties and



thus, was no longer eligible for benefits. Mr.rifaond filed an appeal #hat decision, but after
a review, Met Life affirmed the deniaf further benefits in November 2010.

Due to Mr. Hammond’s death on August 5, 2012, the case now sits in a somewhat
unusual posture. The Plaintiff's brief makes cléat the claim for past benefits is limited to
the period between July 10, 2012 and August 5, 20However the Plaintiff also claims that, if
Mr. Hammond remained eligible for benefitsla¢ time of his death, a survivor benefit,
amounting to approximately 6 times the monthly lligns also owed. Ilraddition, the Plaintiff
seeks attorney’s fees and cqstissuant to 29 U.S.C. § 1132(g)(1).

ANALYSIS

A. Standard of review

28 U.S.C. § 1132(a)(1)(B) permits a beneifigiof an ERISA plan to bring suit “to
recover benefits due to him undbe terms of the plan.” INetropolitan Life Ins. Co. v. Glenn,
554 U.S. 105, 110-11 (2008), the Supreme Court suipeahits prior rulingsetting forth the
standard of review to be usedsinch cases: (i) the court must condudé aovo review of the
determination unless the plan pides to the contrary; (ii) ithe plan provides discretionary
authority to the Plan Administrator to make dlitity determinations, the court should instead
apply a deferential standard of review to sdekerminations and reverse only where the Plan
Administrator has abused hisloer discretion; and (jiiif the Plan Adminstrator is operating
under a conflict of interest.€. where the administrator of theapl is the same entity that funds

the payment of claims, such that there isharicial incentive for the administrator to deny

! The parties do not address whether bienefere paid to Mr. Hammond between Met

Life’s denial of his November 2010 appeal and the July 12, 2012 date on which the Plaintiff's
claim for past-due befits begins.
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benefit claims), the natured extent of that adlict must be “weighed as a factor” in
determining whether the Plan Administratos laused his or herddiretion. The Supreme
Court inGlenn made clear that the weight to be give the fact of #lan Administrator’s

conflict of interest will necessdyibe case-specific, informed lpth the nature and severity of
the conflict itself and the relativ@arity of all other factors on éPlan Administrator’'s decision.
Id. at 117-19 (suggesting that “any one factor adf as a tiebreaker when the other factors are
closely balanced . . . depending upon the tiebreaking factor's inherent or case-specific
importance”).

Here, the Plaintiff concedes that the pplizants discretion to Met Life to make

eligibility determinations and construe the teraf the policy. Thus, the Court’s review is
limited to determining whether Met Life’s demn to terminate Mr. Hammond’s benefits was
“arbitrary and capricious” (while messarily taking into account angnflict of interest Met Life
had). LaAsmar v. Phelps Dodge Corp., 605 F.3d 789, 796 (10Cir. 2010) (articulating
“arbitrary and capricious” standard)lt is not necessary thiftet Life’s decision be the only
logical one dictated by the record, or even thaeithe best one; so long as it is grounded in any
reasonable basis established inrgword, the Court must uphold iNance v. Sun Life Assur.
Co., 294 F.3d 1263, 1269 ({ir. 2002). However, if Metife’'s determination is not
supported by substantial evidence in the record,Met Life’s construction of policy language
is unreasonable, the Court widlverse that determinatioihd.; LaAsmar, 605 F.3d at 796.

B. Merits

1. Policy lanquage

The policy provides for the payment of benefits to an insured who becomes “disabled”



(or suffers a “disability”). An insured is “diskgnl” when three criteriare met: (i) the person is
suffering from a sickness, pregnancy, or aeotdl injury; (ii) the person is receiving
“Appropriate Care and Treatment” from a doatara continuing basis; and (iii) the person’s
sickness or injury sufficiently impairs the persoaftslity to work. The dteria for establishing
this third element — sufficient impairment ogthbility to work — varydepending on the duration
of the impairment. During the first 13 wedkkise “elimination period) from the onset of the
sickness or injury, the person is sufficiently impdiif he is “TotallyDisabled” — that he is
“unable to perform [his] Owoccupation for any employer in [his] Local Economy.” For the
60-month period following the elimination periodetpherson is sufficiently impaired if he is
“unable to earn more than 80% of [his] Predhitity Earnings at [hisOwn Occupation for any
employer in [his] Local Economy.” Thereafténe person is sufficientlynpaired if he is
“unable to earn more than 60% of [his] PredisgtEarnings from any employer in [his] Local
Economy at any gainful occupation for which [leeteasonabl[y] qualified, taking into account
[his] training, education, experience, and Predisability Earnings.”

All of the capitalized phises quoted above are specificallgfined by the policy. Most
pertinently, the phrase “Own Occupation” me&hg activity that [the person] regularly
perform[s] and that serves as [his] source obime,” although it is not limited to a particular job
title or limited to the person’s particular erapér (“it may be a similaactivity that could be
performed with your Employer or any other empidye The phrase “Local Economy” refers to
“the geographic area surroundinguy@lace of residence . . . within which it would not be
unreasonable for you to travel to secure employrhéerhe phrase “Predisdity Earnings” has a

lengthy and convoluted definition, but it sufficientdioserve that it includes annual salaries and



employee contributions to benefit plans.

2. Claim background

Although the Plaintiff offers detailed recitation of the enti history of Mr. Hammond’s
claim, this Court need only address thgibaing and ending points ¢iiat history. Mr.
Hammond’s claim arose from an injury to hight shoulder, followedby unsuccessful rotator
cuff surgeries in 2006. As a result of the igjuvir. Hammond was left with a diminished range
of motion in his right shouldeparticularly involving flexion(extending his right arm forward
from the shoulder) and abducti¢naising his arm outward fromdside) of his right arm of
more than 90 degrees, and, by extension, all ovénvegk involving his right arm. The injury
did not affect Mr. Hammond’s use bis right hand or fingers.

Mr. Hammond contended thaigHimitation on his use diis right arm prevented him
from performing several of the key taskshef occupation, such as using a keyboard or
computer mouse. The record reflects that M found that contention largely unavailing,
believing that Mr. Hammond could support his righih on a desk or tablehile typing or using
a mouse. (Mr. Hammond also claimed that his ongoing use of strong painkillers impaired his
ability to think and focus, but the record doesmefiect Met Life’s paticular evaluation, if any,
of that contention.) However, Mr. Hammond afsmnted out that ab®25% of his job duties
involved international travel, arfds injury affected his abilityo perform tasks such as lifting
and carrying luggage. Based laggeh his inability to fifill those travel rguirements, Met Life
concluded that Mr. Hammond wa®tally disabled” from his ccupation and awarded benefits.

Although Mr. Hammond continued to underadditional medical treatment in the

ensuing years, and Met Life continued to redand as eligible for benefits under the policy, the



Court need not recount the interstityears in significant detail. It is sufficient to fast-forward to
late 2009/early 2010. At that time, Mr. Henond completed a perimdprogress report,

reporting an inability to lift k8 right arm independently, chrorpain in both shoulders and his
back (due to “overcompensatingith his left arm), continuous aof painkillers, and frequent
sleep disruptions. He characterized daily activities as involag “light household duties” such
as doing laundry and washing dishes, going fomfute walks, watching movies, and driving
(although his wife “provides assistanc#hw . . luggage, driving, etc.”).

During the same time frame, Mr. Hammond’s treating physician, Dr. Ogin, completed a
report on Mr. Hammond'’s limitations. Among otlieings, Dr. Ogin notethat Mr. Hammond:
could sit for 8 hours per day (although hguieed position changes approximately every 20
minutes); could stand and walk for 2 hour pesiadtermittently; could operate a motor vehicle;
could engage in repetitive fine finger anchtlanovements as well as repetitive pushing or
pulling of objects; could do occasional liftingwb to 10 Ibs.; could not engage in bending or
stooping or reach above shoultlarel; and stated that Mr. iramond’s back pain “prevents
prolonged sit/stand.” Dr. Ogin opined that Miammond could work a total of 8 hours per day,
but also stated that he had not advisedHi&mmond to return to work due to his ongoing
disability. Met Life sought cl@ication of this apparent dispér, and a week later, Dr. Ogin
submitted a new report that stated “patient cannot work, this [indication of ability to work 8
hours per day] was an error.”

In the meantime, Met Life retained a prizatvestigator to condtigideo surveillance of
Mr. Hammond. On one occasion, the investigabserved Mr. Hammond shoveling snow and

talking to a neighbor for a period of appnmétely two hours. On another occasion, the



investigator observed Mr. Hammond get ints tiuck and drive to another house, open the
tailgate of the truck, and thefose the tailgate again afteraginer individual had loaded a box
into the truck bed. Mr. Hammond and other induals then drove to Home Depot and, at the
conclusion of shopping, “helped load” three bagserhent into the truck while his companions
loaded pieces of sheetrock. €fimen then returned to the house, at which time Mr. Hammond
“helped with a home remodeling project” thefighe investigator’s repbstates that Mr.
Hammond “bent over several times as he pickesaweral bags of cement and mixed it with an
auger. He also used a power saw to cut ssimetrock, carried sevétaols and buckets of
cement up a flight of stairs and into the residerice.”

Met Life referred the file to an indepaent physician, Dr. Del Valle, for evaluatidrDr.
Del Valle ultimately concluded that Mr. Hammbdid not suffer from functional limitations,
that he was unable to abduct @xlhis right arm above 45 degrebsat that he was able to use

other muscles to obtain limited abduction of thixh. Dr. Del Valle noted that Mr. Hammond

2 If anything, the investigat®s description of the surveiltewe video somewhat understates

its contents. For example, the video of Mammond’s contributions to the home improvement
project includes more than an hour of esisdly uninterrupted wik by Mr. Hammond in a
standing or stooping positioduring which he lifts (often using $iright arm) what appear to be
20-30 Ib. bags of thin-set mortar and pours thetm a 5-gallon work bucket, lifts a nearby
bucket of water and pours it into his work buckiéls and operates an electric drill with an
extended auger attachment for a period of séwarautes (frequently raising and lowering the
auger into the substance in the work buckegsumth his right and leftands to scrape down
the sides of the work bucket, bends over ansg fife bucket with his riglarm, and caries it up
several patio stairs and into the home. Hentrepeats essentiallyetisame process a second
time, and is in the midst of a third repetition &ddition to having carriea hand-held circular
saw from the garage to the porch area arihgusome drywall) when the video ends.
3 The Plaintiff contends #t Dr. Del Valle, an internahedicine specialist, lacks
appropriate qualifications to assethe record here, and that a@glist in pain management or
rehabilitation should have been consult@the Plaintiff also poirg out several factual
discrepancies between statements in Dr. Del \atiegport and the record, such as instances in
which Dr. Del Valle relies upon untimely recordsstaites facts for whicho source is identified.
8



retained the ability to flex fully at his elbow, walsle to push and pull with his right arm kept to
his side, and that he retaintedl use of his right hand andniigers. She concluded that Mr.
Hammond could perform typical desk functidbging, keyboarding, and use of a computer
mouse), as such tasks are normally done thigharm in a minimally abducted position. She
further concluded that he could do some linhili&ing (at low weighs and with no abduction
greater than 30 degrees) and parf tasks such as pushing otlimg wheeled luggage with his
arm at his side.

Met Life submitted the video surveillance records to Dr. Ogin for his comments. Dr.
Ogin observed that:

[the videos] revealed that he was able to shovel some snow,
generally just pushing the showabng the ground rather than
lifting it. He was also seen lifting some bags of mulch and then
doing some work in front of a hoels He did not demonstrate any
overhead activity but was usingshight arm pretty easily, at the
waist level or so, and was also bergdand walking pretty easily.

In our office today, | reviewedome of the DVD surveillance
video with Mr. Hammond. He admitiswas him and that he was
doing those activities, bgtates that is not unual for him. He is
generally able to do activities butlihbe sore afterwards. It is the
prolonged activities such as poajed standing or walking that
aggravate him. Furthermore, tedates difficulties being able to
work, even in a sedentary job, because of problems with
concentration due to medication aside effects. Furthermore, he
has to do a lot of walking andatreling at work, which involves
carrying a laptop and luggage. It was opined by a reviewing
physician that Mr. Hammond woulee able to do sedentary
activities.

Dr. Ogin did not express any opinion of his own as to wheétbegreed that Mr. Hammond
could perform sedentary work, or otherwisencoent on Mr. Hammond’s statements; he merely

noted that he intended to continue treatnodérfir. Hammond at cuent levels. Met Life



submitted Dr. Ogin’s statement to Dr. Del Vdibe further comment. She noted that Dr. Ogin
did not disagree with her conclusions and #ie continued to hold the opinion she had
expressed earlier — that Mlammond could perform the dutieshis position. As to Mr.
Hammond’s contention that his medition regimen impaired his ifity to work, Dr. Del Valle
stated that “he should avoid any medications llaze any untoward effext or that he should
be restricted from driving.

Met Life contacted Mr. Hammond in orderdbtain a complete job description for his
position. Among other things, Mr. Hammond reported: regular 8-hour work days, with extra
hours on occasion; 30-35% of job time spent fiageo other locations, which required meeting
with people, walking around sgeand carrying a lapp; and frequent use of a computer and
phone and review of physical documents.t Mié then consulted with a Vocational
Rehabilitation Consultant. The Consultant oditlegat Mr. Hammond'’s jolis best represented
by the combination of” the jobs of “Vice Presit” and “Computer Security Specialist,” and
determined that both positions required sedgntark, tasks of reaching and handling, and use
of the fingers, all of which Mr. Hammond was atidedo. The Consultant agreed with Dr. Del
Valle that Mr. Hammond could perform the additional job duty ofdliag by using wheeled
luggage, airport carts, and aigipersonnel assistance. The Gdiast reviewed reports that
confirmed that jobs of Computer Security Spést and Vice President were available in the
local labor market, and thatd®d on Mr. Hammond'’s years ofperience, he could expect to
earn the median wage of a Vice Presidentartie 75th percentilef compensation for a
Computer Security Specialist.

Based on these conclusions, Met Life terminated Mr. Hammond’s eligibility for benefits
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on July 7, 2010. Mr. Hammond timely filed an eppof that claim, raising numerous objections
(both general and specifjdo Met Life’s findings and corigsions. Met Life retained Dr.
Marion, a specialist in pamedicine and rehabilitation, teview Mr. Hammond’s appeal and
the entire file. Dr. Marion’s recites most o&tforegoing facts (among others), and adds certain
additional information that Dr. M&n obtained. Most notably, DMarion apparently spoke to
Mr. Hammond’s primary care physician, Dr. Mignaliho stated that although he did not treat
Mr. Hammond for any specific occupational issues;indicated there arno specific medical
issues that would preclude [Miammond] from working.” DrMarion also apparently spoke
to Dr. Ogin, who (according to Dr. Marion) “ag[Mr. Hammond] was functionally capable of
working at the sedentary to light occupatioleaiel with a restricon of no overhead lifting
utilizing the right arm.” Dr. Maon also recorded that Dr. Ogingcifically indicated that [Mr.
Hammond] did not haveognitive deficits” from his medicetn regimen and that he was not
restricted in his ability to dre. Dr. Marion thus concludethat although Mr. Hammond “has
well-documented right shoulder impairment,”f&eotherwise cliniclly independent with
activities of daily living” and “capable of 8 houn$ work duties [in] a modified light capacity
[job] as it relates to his riglarm.” Accordingly, Met Lifedenied Mr. Hammond’s appeal.

C. Merits

The parties agree thattipolicy language pertinetd Mr. Hammond’s claim here

provides that he is “disabled”and thus eligible fothe benefits sought by the Plaintiff — if he

4 Among other things, Mr. Hamond contended generally thaswork days often exceed

8 hours, and that his chronic pain and lossedgirequired him to takeequent breaks during
the day. Mr. Hammond’s specific contentionslinled, among many others, assertions that the
snow he was seen shoveling was light, that his shoveling of it was unfocused and ineffective, and
that a healthier persomuald have completed the task in adtion of the time that Mr. Hammond
spent on it.
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was “unable to earn more than 80% of his Predisakarnings at his Own Occupation . .. .” as
of 2010. The Court need notrpa all of the particular eoponents and defined phrases
embedded within this term of the policy, as it es that the parties dotrdhspute matters such
as the existence of jobs similar to Mr. Hammanid' the local economy, or the degree to which
Mr. Hammond could secure compensation suffityesimilar to that of his position with
Citigroup® Rather, the parties’ dispute is simpler: whether Met Life properly concluded that
Mr. Hammond could perform all of the essendiaties of his former position (or any similar
position), given his medical limitations as of 2010.

1. Substantial evidence

The Court first turns to the gst&on of whether the evidenaethe administrative record
is sufficient, as a factual matteo, support Met Life’s conclusionThe best place to begin that
inquiry is with Dr. Ogin’s January 2010 repofdr. Ogin is a specialist in pain management and
rehabilitation, and had be#rating Mr. Hammond gularly since 2008. Dr. Ogin’s 2010 report
indicated that, despite MHammond’s medical ailmentsir. Hammond could sit for a
continuous 8-hour period (albeit with frequehtinges of position), stand and walk for periods
of two hours at a time, could do occasional liftafgmall amounts of weight (albeit not over his
head), could push and pull items, and couldtiepely perform fine motor skills with his
fingers. This collection of skills encompassegrly every required aspect of Mr. Hammond’s

job, covering the essential aspects of the aamk (involving prolongeditting and fine finger

> The Court finds that Met Life concluded thalbs such as Comput8&ecurity Specialist

and Vice President were sufficiently similar to.Miammond’s job with Citigroup as to meet the
policy’s definition of “Own Occupation,” thauch jobs existed in Mr. Hammond’s “Local
Economy,” and that such jobs offered compénsasufficiently equivalent to Mr. Hammond’s
“Predisability Earnings.” These concloss are adequately supported by the record.
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movement for tasks such as typing), trapeblonged sitting, pulling wheeled luggage), and
visiting remote sites (sitting in meetings, walkiaround facilities). lis undisputed in the

record that Mr. Hammond remaingdpaired in his ability to lifhis right arm to shoulder level

or above his head, but nothing in either. Memmond’s own recitation of his job duties or
elsewhere in the record indicatbat such lifting or reaching wa significant aspect of his job
duties. Thus, a fair reading of the recorditates that by 2010, even Dr. Ogin, Mr. Hammond'’s
own physician, believed that Mr. Hammond could@en the tasks that coprised the essential
components of his job.

Indeed, there is preciolitle in Dr. Ogin’s Januar010 report that supports the
Plaintiff's position that Mr Hammond remained unable to resumgejob duties as of that time.
The only evidence from Dr. Ogin’s report (as sdsently corrected) that is favorable to the
Plaintiff's position here i®r. Ogin’s withdrawal of his statnent that Mr. Hammond could work
8 hours per day and his statement that henlehdecommended thastr. Hammond return to
work. But notably, the explanation that Dr.i@gave for not recommending that Mr. Hammond
return to work was the observation that he “‘basn on disability since I've been treating him.”
Far from an assertion that Dr. Ogin belietieat Mr. Hammond could noesume performance
of his job, this statement is most reasonably imeteal to reflect that DIOgin recognized that
someone else had adjudicated Mr. Hammond widsbled, and thus, Dr. Ogin did not intend to
overrule that determination by reconmdéng that Mr. Hammond resume work.

The remaining record from Dr. Ogin himsslfambiguous. His report to Met Life after

reviewing the surveillanceideo with Mr. Hammond pres&siMr. Hammond'’s statements

6 As noted above, Dr. Mariositeport indicates that Dr. @gallegedly represented as

much to him.
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disputing the extent dfis ability to work é.g. that he can do physical tasks for short periods, but
will then require extended rest). But itnet clear whether ireciting Mr. Hammond'’s
explanations for the events shown on trdewi, Dr. Ogin was intending to adopt Mr.
Hammond’s statements as his own medical findorgshether Dr. Ogin was merely acting as a
reporter, conveying Mr. Hammond'’s explanatiovithout necessarilgndorsing them. Dr.
Ogin’s report acknowledged Dr. Del Valleesnclusion that Mr. Hamond could perform the
duties of a mostly sedentamyb, but did not indicate that DDgin disagreed with that
conclusion. In such circumstances, it woulddéasonable for Met Life to construe Dr. Ogin’s
silence on that point as reflecting his agreemettit @dr. Del Valle. Moreover, that ambiguity is
largely resolved by the statement allegedly madBr. Ogin to Dr. Marion, in which Dr. Ogin
“agreed [Mr. Hammond] was functionally capaloif working at the sedentary to light
occupational level” so long as he did not hawvelo overhead lifting wi his right arm.

Although the Plaintiff seems to imply that Dr. Man'’s recitation of this hearsay statement by
Dr. Ogin should not have been credited by Mé¢ Lihe Plaintiff has ngtrovided an affidavit
from Dr. Ogin denying making any such statemenptherwise offered any concrete evidence
to rebut Dr. Marion’s statement.

That leaves Mr. Hammond’s statements dsrigiations. Even thesare not inconsistent
with a finding that Mr. Hammond could hakesumed his job duties as of 2010. Mr. Hammond
acknowledged to Dr. Ogin that tasks suchhas/eling snow for two hours or assisting in a home
improvement project were “not unusual” for hamd tasks that he was “generally able” to do,
albeit with some residual sorenglsreafter. Nothing in the reabelaborates on the nature of

this residual soreness, much less indicateglieagoreness itself had a subsequent disabling
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effect. Nor does Mr. Hammond dispute that, as shiowthe video, he is capable of standing and
walking for two-hour periods (as he did whdkoveling show) or lilng and carrying objects
weighing 10-15 Ibs. (as he did during the hamprovement project), tasks that are entirely
consonant with the typical duties of his job.

Mr. Hammond’s comments to Dr. Ogirgeeding the surveillance video and his
assertions in his appeal letteiggest that his continued disabilisydue to other impairments — a
lack of mental focus resulting from the sidéeets of pain medication and back and leg pain
resulting from arthritis and spindegradation. Both contentions fitidle support in the record.
Dr. Ogin treated Mr. Hammond for his baclddag pain. Thus, Dr. Ogin’s January 2010
evaluation of Mr. Hammond’s abilities necessaréflected his opinion that, notwithstanding
those injuries (as well as MHammond’s shoulder injury), MHammond could still sit for 8
hours, stand for 2 hours, push and pull, etc.

Similarly, although Mr. Hammond claimed thhe cumulative effects of his pain
medication caused him to suffer diminished cognitioan inability to “focus,” that contention
is not supported by any medical evidence in do®rd. Notably, the Plaintiff does not point to
treatment notes from Dr. Ogin (or any of Mlammond’s other medical gviders) that recite

and evaluate Mr. Hammond'’s reports of citiige impairments from his pain medicatiérTo

! The Court’'s own review dhe record reveals only a single reference in Dr. Ogin’s

treatment notes to any medica-induced cognitive deficitsin a note regarding a May 11,
2010 treatment session, Dr. Ogin recordediémmond’s report thatmew medication he was
taking, Cymbalta, was “is helpful, particularlyriegards to some of the leg numbness.” Dr.
Ogin’s notes relate that MHammond reported that “he is miydsedated on this,” but also
mention that Mr. Hammond had just recently begun taking a new, higher dosage of the drug.
Interestingly, this was the same visitwhich Dr. Ogin and MrHammond reviewed the
surveillance videos and MHammond commented on his cognitive impairments as discussed
above. Dr. Ogin’s report regand this session does not indicate that Dr. Ogin sought to modify
15




the contrary, the record reflects that, “Wleeked directly abowognitive issues” by Dr.
Marion, Dr. Ogin allegedly opirtethat Mr. Hammond “did not have cognitive defects.” This
sentiment was echoed, in more general $efsy Mr. Hammond’s primary care physician, Dr.
Mignoli, who agreed that “thre are no specific medical issuthat would prevent [Mr.
Hammond] from working. And the record reflectot only that Dr. Oginlid not see fit to
restrict Mr. Hammond'’s ability to drive, but alfmat Mr. Hammond droveimself and others to
Home Depot and back. AlthougletlCourt agrees in the abstréwat Dr. Del Valle’s offhand
suggestion that Mr. Hammond distinue taking pain medicams that caused his claimed
cognitive deficits was flippant and insensititiee actual medical recofdils to provide any
support for the contention that Mr. Hammond wafering from medicatin-induced cognitive
deficits so severe as to prevent him fromf@ening the intellectuadiuties of his job.
Accordingly, the Court finds that theresgbstantial evidence the record to support
Met Life’s conclusion that MiHammond was capable of performiting duties of his job as of

2010, and thus, was no longer “disabledder the terms of the policy.

Mr. Hammond’s drug regimen to deaith the sedative issues thie drug, or otherwise address
Mr. Hammond’s claim of cognitive defects irsponse to viewing the surveillance videos.
Moreover, none of Dr. Ogin’s subsequeseatment notes for MHammond comment in any
way about continuing cognitive impairmentg)ether self-reported by Mr. Hammond or
observed by Dr. Ogin.

In August 2010, Mr. Hammond began seeingyipslogist, Ms. Price. Her reports from
two treatment sessions indicate that Mrnttl@ond reported “affective distress,” such as
“increasing sensitivity and sadness,” difficultgeping, loss of interest formerly enjoyable
activities, “lower energy in the mornings, decreased condemtrand decreased libido.” Ms.
Price opined that Mr. Hammond should recareatment for “moderate depression,” but at no
time opined that Mr. Hammond’s “decreased concentration” was the result of medication side
effects or that it impaired &iability to work. Indeed, iher next sessiowith Mr. Hammond,

Ms. Price found him to be “insightful.”
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2. Arbitrary and capricious

Having concluded that the administrative mecprovides substantial evidence to support
Met Life’s conclusion that MrHammond was able to resume the duties of his job by 2010, the
Court turns to the Plaintiff’'s remaining arguntgrall of which suggest that Met Life acted
arbitrarily and capriciously ideciding to deny benefits.

The Plaintiff’s first argument is: Met t& had found Mr. Hammond to be “disabled”
under the terms of the policy since at least 2008,the medical record provides no evidence of
any material improvement in his condition durihgt time period. Thus, Met Life arbitrarily
decided in 2010 that the very same conditiamd medical restrictions on Mr. Hammond that
had persisted since 2006 no longenstituted a “disability.”

This argument is not supported by the evidentee record reflestthat the decisions
between 2006 and 2010 to grant Mr. Hammond fitsrend, thereafter to continue those
benefits, were predicated largely on conveoss with Mr. Hammond and Dr. Ogin, both of
whom agreed that Mr. Hammond was disdbl&or example, Met Life’s November 2008
decision to continue paying benefitsMio. Hammond was predicated on a “personal
guestionnaire” (“PQ”) completed by Dr. idgon October 23, 2008, and on conversations
between Met Life and Mr. Hammond. In tf&D, Dr. Ogin reportethat Mr. Hammond could
sit for 4 hours at a time, stand and walk for 2 Batra time, could “seldom” perform tasks such
as grasping, pushing/pulling, bandling/fingering with his ght arm/hand. Although Met Life
recognized that it had some records framather doctor that suppodéwork capacity,” it
deferred to contrary conclusions expressed ind@jin’'s PQ, and in Met Life’s interview with

Mr. Hammond.
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Indeed, Dr. Ogin’s 2008 PQ stands in shaptrast to his January 2010 report. Instead
of being limited to 4 hours pelay of sitting, Dr. Ogin@ncluded in 2010 that Mr. Hammond
could sit for a full 8 hours per day. Insteadinfling that Mr. Hammond was essentially unable
to do any sort of grasping, pushing or pullingmanipulation objects w his right hand or
fingers, Dr. Ogin’s 2010 report concluded that Hammond could perform all of these tasks
repetitively. Whereas the 2009 PQ prevemfgdHammond from performing key duties of his
position, such as using a compuaad typing, Dr. Ogin’s JanuaB010 report paints a picture of
Mr. Hammond being able to perform nearly all of his job’s duties without only minimal needs
for accommodations. Moreover, for the fitishe, Dr. Ogin had opined that Mr. Hammond
could indeed work for a period of 8 hours gay (although Dr. Ogin subsequently withdrew
that portion of his opinion). This expaosiof Mr. Hammond’s appant working capacity,
coupled with Met Life’s subsequent acquisitiorsafveillance evidencedhfurther illustrated
Mr. Hammond’s considerable physical abilitiesenstitutes precisely thgpe of new evidence
that would reasonably lead arsumer like Met Life to revisit, and very likely reverse, prior
findings of disability that hadden made on more limited evidence.

The Plaintiff’'s second argument is that Nlée should not have given deference to the
opinions of retained consultants such as Di.\[ladle and Dr. Marion.The Plaintiff points out
reported decisions in which othenuts have “severely criticizedheir work, cites to sums paid
by Met Life to these doctors in various yeasd points out mostly minor inconsistencies or
points of disagreement over various assertions by these doctbesrireports. The Court does
not find this argument or its ratiale compelling, largely becauge opinions of Dr. Del Valle

and Dr. Marion are largelgeripheral to the basis for Met Lifedkecision in this case. Dr. Ogin’s
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opinions were the primary medical basis et Life’s decision. As described by Mr.

Hammond himself, his major job duties invaMengthy periods of sitting and typing,
international travel on airplanes (including manageneé luggage and a computer), and visits to
other facilities that requiregtalking. Dr. Ogin’s Januar010 report (as supplemented by Dr.
Ogin’s statements to Dr. Marion and other evidence in the record, such as the surveillance
videos) makes clear that Mr. kianond could perform all of thesasks with only a modicum of
accommodations (frequent changes of positiotlenditting, support for his right arm while
typing, use of wheeled luggage, &tdn this sense, Dr. Del la and Dr. Marion’s opinions did
little more than confirm what Dr. Ogin hadeddy concluded — that Mr. Hammond was capable
of performing his job duties. Thus, even assgrthat Dr. Del Valle and Dr. Marion’s opinions
should have been discredited by Met Life tmscextent — and the Court certainly makes no
such finding — Met Life relied primarily on Dr. @ghimself, not Dr. DeValle or Dr. Marion, to
support its decision.

That leaves the question of Met Life@anflict of interest.As discussed abov&lenn
requires the Court to give appraie weight to any conflict ahterest that might affect the
reasonableness of the discretexercised by the insurer when considering a claim. Here, the
Plaintiff points out two conflictef interest that she contenslsould result in the Court giving
only minimal deference to Met Life’s discretiomhe Plaintiff directs th€ourt’s attention to
Met Life’s financial interest in the outcometbie decision and its failure to adequately address
Mr. Hammond'’s receipt of Social Securysability Insurance (“SSDI").

As to Met Life’s financial incentive to dg Mr. Hammond’s claim, iis well-settled that

an insurer who both funds the payment of benefits and evaluates the claims has a financial
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incentive to deny claims in order to avoid intog payment obligationseading to a conflict of
interest. See Glenn, 554 U.S. at 114-15. The extent of thanflict of interest is informed by
several factors, such as the degree to whieliPtan Administrator’'s compensation is linked to
the denial of benefits and the extent to wttlod provision of benefitsas a significant economic
impact on Met Life.See Pitman v. Blue Cross and Blue Shield of Oklahoma, 217 F.3d at 1291,
1296 (1(5‘ Cir. 2000). Met Life has come forward, fadtut objection or contradiction, with an
affidavit that attests to the fact that Mefd_claim decision makers have no communications
with its finance department, and that clainastiling personnel do notceive any compensation
or bonuses based on their approvalapection of claims. Courtsave often concluded that such
separation between claim decisions and finamoceerns mitigate the effect of a potential
financial conflict of interestSee e.g. McCauley v. First Unum Life Ins. Co., 551 F.3d 126, 133
(2d Cir. 2008)Bolt v. Honeywell Intl., Inc., 814 F.Supp.2d 913, 923 (D.Ariz. 201Bjypwn v.
Hartford Life Ins. Co., 428 Fed.Appx. 817, 821 (1@ir. 2011) (unpublished).

The Plaintiff also points ouhat Met Life encouraged Mr. Hammond to apply for SSDI
benefits in 2007 and that the Social Secusithministration awardeduch benefits to Mr.
Hammond in February 2009, finding him to be ueabl engage in gainful employment. The
Plaintiff cites cases such Bsown v. Hartford Life Ins. Co., 301 Fed.Appx. 772, 776 (1Cir.
2008), for the proposition that a couaray find an insurer’s denial of a disability claim to be
arbitrary and capricious wherestimsurer initially encouragetie employee to claim SSDI (and
the insurer benefitted financially from the employee being awarded such benefits), but thereafter
gave no consideration to the @ of SSDI benefits when ddang that the employee was not

disabled under the terms of the policy. The cBealvn decision reversed a district court’s
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affirmance of an insurer’s denial of long-term disability benefits, remarking on the insurer’'s
“conclusory” discussion of thepparent incongruity between award of SSDI to the claimant
and the insurer’'s own detrination that the clainmd was not disabledld. It stated that “a
reviewing court should have facéat the inconsistency created byetinsurer] instructing [the
insured] to apply for SSD[I] and reaping the benefits of a successful determination, then
summarily rejecting the evidentiavalue of that determinationrabst without comment, into its
determination” of whether and to whatemnt a conflict of interest existedid.

It is important to rea@rown carefully. It does not stand for the proposition that a
disability insurer who encourages asured to apply for SSDI is bound by the SSDI
determination in assessing asuned’s eligibility for benefitsinder the policy language; rather,
Brown requires the insurer to give more tharoaausory explanation as to why it chose to
reach a different determination on the question of disabifi#g.e.g. Salomaa v. Honda Long
Term Disability Plan, 642 F.3d 666, 679 {SCir. 2011). Ultimately, wather an insurer fails to
adequately consider an SSDI award is part of the larger question of how much deference should

be given to the determinatis of a conflicted insurér See e.g. Brown, 428 Fed.Appx. at 820-21

8 An argument could be made that the failuraminsurer to adequately consider an SSDI

award is standalone evidence of arbitrargl aapricious decision-making, not merely one
component of the multi-facetedrmflict of interest factor.See e.g. Salomaa, 642 F.3d at 679
(“Evidence of a Social Securigward of disability benefits isf sufficient significance that
failure to address it offers suppdhnat the plan administrator'srdal was arbitrary, an abuse of
discretion”). The Summe Court’s decision iGlenn seems to equivocate on the question,
observing that the failure of the insurer to adequately address the SSDI award “was not only an
important factor in its own right (becaussaiitggested procedural unreasonableness), but also
would have justified the court in giving moneeight to the conflict (because MetLife’'s
seemingly inconsistent positions were bothriicially advantageous).” 554 U.S. at 118.
Because this Court finds that Met Life’s calesation of Mr. Hammond’s SSDI award, even if
inadequate, fails to overcomeetblear evidence in the recdicht Mr. Hammond could perform
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(appeal following remand) (finding @t failure of District Court to adequately address insurer’s
consideration of SSDI award dmbt outweigh insurer’s efforts farevent financial conflict of
interest).
Here, Met Life specifically acknowledgé&dr. Hammond’s SSDI award in its letter

denying Mr. Hammond'’s appeat the benefit denial.

... although we acknowledge thatu have been awarded SSDI

benefits effective October 18006 based on the SSDI conclusion

of restrictions and limitationsf no climbing, and no reaching with

the right upper extremity and handling and fingering up to 45

degrees related to your musculoskeletal conditions, the medical

information supports the restrigtis and limitations of no overhead

reaching with your right upper extremity, lifting up to 20 pounds,

and occasionally more than 20 pounds as long as the lifting does

not require a concurrent abductigreater than 30 degrees in your

right arm and that the requiremsmtf your occupation fall within

the restrictions and limitations assessed by the [vocational

rehabilitation] consultant beyond July 9, 2010.
The Court confesses some diffity in understanding the meaning of this sentence. Its best
efforts yield a conclusion thet Life recognized that SShkenefits were granted to Mr.
Hammond based on a finding that he couldgrenfno climbing of any kind, could not reach
with his right arm, and could not perform anympaulation of his hander fingers on his right
hand at a range exceeding 45 degrem® fome unspecified bodily plaheBy contrast, Met
Life concluded that the record supportm@nding that Mr. Hammond was limited only in

performing overhead reaching atiét he could lift 20 poundsr(anore, if the lifting did not

the duties of his job, the Court need not cosielely determine where this question should be
slotted in the analysis.
9 This is a reasonable interpretation ad 8ocial Security ALJ’s findings, although after
reciting these restrictions (that were certified by a medmagualtant); the ALJ opined that
additional medical evidence submitted by Mammond after the hearing “would warrant a
more significant limitation ofthe upper right extremity.”
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require him to extend his rightrarbeyond 30 degrees to his sid&)et Life believed that these
restrictions did not exceed the demands ofdbeof either a Vice President or Computer
Security Specialist. In shoiet Life’s explanation for divergg from the SSDI finding is that
it believed the medical recordfoee it justified fewer restriadns on Mr. Hammond’s activities
than did the record beforedlSocial Security ALJ.

As discussed above, there can be little gargthat this was the cas&iven the focus of
each determination, differing outcomes areswprising. Mr. Hammond’s SSDI application,
made in 2007 was adjudicated by 2009 with a rpgrove focus. It did not and could not have
included Dr. Ogin’s January 2010 ewation or the surveillance video.

In contrast, the determination made by Miglwas effective ir2010 with a prospective
focus. Put another way, although Mr. Hammond been disabled in 2009 and before, his
condition in 2010 was not disabyj. Dr. Ogin’s January 2010pert stated that Mr. Hammond
could perform tasks such as pugy and pulling with his right ar and was unrestricted in his
ability to use his hands and fimgeon his right hand (subject, perbafo the global restriction on
Mr. Hammond using his right arm teach overhead), and the sithance video demonstrating
various movements that Mr. Remond was able to make Wwdut difficulty. Thus, although
inartfully phrased, the Court unde&sds Met Life to state that it recognized the SSDI award, but
did not find it binding in light of more coaimporaneous evidence of Mr. Hammond’s condition.
This conclusion is consistenttiithe record and an entiralgasonable basis for Met Life to
decline to give persuasiwedfect to the SSDI award.

Ultimately, the conflict of interest factagyen if granted some weight, does little to

undercut the reasonableness of Mi&’s conclusions. Notwithstanding the past record of Mr.
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Hammond being deemed “disabled,” the reaaftects that as of 2010, Mr. Hammond’s own
doctor believed that Mr. Hammomduld sit for an entire work day (with frequent position
changes), could walk and staimd lengthy periods of time, could type on a computer and lift
objects, could push and pull items, and had no discernable cognitive impairments — tasks which,
cumulatively, accounted for essentially the etyid his job functions. Some of these
observations were corroborated by surveillance video demonstrating Mr. Hammond’s abilities.
No contemporaneous evidence from any medioalider affirmatively refuted any of these
findings; Mr. Hammond’s own statement of his gefceived limitations ithe only contrary
evidence in the record. Under these circamsts, even assuming that the Court should
withhold some deference from Met Life’s exeeeiof its discretion, the Court cannot say that

Met Life’s determination that Mr. Hammond was longer “disabled” urefr the terms of the

policy was arbitrary and capricioos contrary to law.

CONCLUSION

For the foregoing reasons, the Court finds thatPlaintiff has failed to demonstrate that
Met Life’s decision to deny benefits to Mr. Manond after 2010 was arbityaand capricious or
otherwise in violation of 29 U.6. § 1132. The Clerk of the Cawhall enter judgment in favor
of Met Life on the claims in this action and thereafter close this case.

Dated this 17th day of December, 2013.
BY THE COURT:

Drosce 4. Fhcag,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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