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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 11-cv-02747-MSK
TENIECKA N. DRAKE,
Plaintiff,
2

MICHAEL J. ASTRUE, as acting Commissioner of the Social Security Administration,

Defendant.

OPINION, ORDER AND JUDGMENT

THIS MATTER comes before the Court on Plainfi#niecka N. Drake’s appeal from
the Commissioner of Social Security’s firtddcision denying her application for Disability
Insurance Benefits under Title 1l of thecsa Security Act, 42 U.S.C. 88 401-33, and
Supplemental Security Income under Title XVItbé Social Security Act, 42 U.S.C. 88 1381-
83c. Having considered the pleadings and the record, the Court

FINDS andCONCLUDES that:

l. Jurisdiction

Ms. Drake filed claims for disability surance benefits puraat to Title 1l and
supplemental security income puastito Title XVI. She asserted that her disability began
January 10, 2008. After her claims were initialgnied, Ms. Drake filed a written request for a
hearing before an Administrative Law Judge (‘L This request was granted and a hearing

was held.
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In her decision, the ALJ found that Ms. Draket the insured status requirements of the
Social Security Act through December 31, 2@08 that Ms. Drake had not engaged in
substantial gainful activity sindbe asserted onset date of Heability. The ALJ also found
that Ms. Drake had the following sevengpairments: Human Immunodeficiency
Virus / Acquired Immunodeficiency Syndror(igllV/AIDS”), bipolar disorder, anxiety
disorder, and obesity. The ALJ found that noh&hese impairments, whether considered
individually or in combination, met or werg@@valent to one of the listed impairments in 20
C.F.R. Part 404, Subpt. P, App. 1 (“the lngs”). The ALJ found that Ms. Drake had the
Residual Functional CapacityRFC”) to perform light workwith moderate limitations in
maintaining concentration, persistence, aadep Finally, the ALJ found that Ms. Drake was
able to perform two of her past jobs, cosngetilerk and sales attendaahd was therefore not
disabled.

Ms. Drake’s request for review of the ALdscision was denied by the Appeals Council.
Consequently, the ALJ’s decisiamthe Commissioner’s final deston for purposes of judicial
review. Krauser v. Astrug638 F.3d 1324, 1327 (10th Cir. 2011). Ms. Drake’s appeal was
timely brought, and this Court escises jurisdiction to reviethe Commissioner of Social
Security’s final decision psuant to 28 U.S.C. 8§ 405(g).

Il. Material Facts

Having reviewed the record in light of the igsuaised, the material facts are as follows.
Ms. Drake was diagnosed with HIV/AIDS 2001 and subsequently received treatment for
HIV/AIDS from several doctors who prescribedhgriad of medications with recognized side
effects. Dr. Hofflin treated Ms. Drake from 20@12008. In his medical nes$, he recorded that

Ms. Drake reported nausea or vomiting in 2006, 2007, and 2008. From 2009 to 2010, Ms. Drake



was treated by several docteverking for the Veterans Admistration Healthcare System,
including Drs. Kroll, Sanchez, Bessesen, and&ga. In 2009 she reported nausea, vomiting,
diarrhea, fatigue, and insomnia to Dr. Kroll, nausea, vomiting and diarrhea to Dr. Sanchez, and
vomiting to Dr. Bessesen. In 2010, Ms. Drakd ©r. Kartalija that she had nausea.

At the hearing, Ms. Drake testified that she had persistent and intermittent nausea,
vomiting and diarrhea which she ditrted to her HIV/AIDS medid&gns. She also stated that
she had periodic headaches, muscle aches, fatigzajess, and insomnia, which she attributed
to either HIV/AIDS or heHIV/AIDS medication.

II. Issues Presented

Ms. Drake raises four challenges to @@mmissioner’s decisiorl) the ALJ erred in
failing to properly evaluate Ms. Drake’s subjective complaints because she failed to apply all of
the regulatory factors as required in Socet @ity Regulation (“SSR96-7p; (2) the ALJ erred
in finding that Ms. Drake was natcredible witness; (3) the ALJ erred in rejecting the treating
physician’s opinions; and (4) the Alerred in finding that Ms. Drake was noncompliant with her
prescribed treatment. Ms. Drake’s arguments dahalienge the ALJ’s findings at Step 1, 2, or
3 in the established five-step disability exation sequence, but instead focus on the ALJ’s
analysis at Step 4. The Court finusneed to address Ms. Drake’s challerggrgatimbecause
the first three issues conceretALJ’s determination at Stepfocusing upon a core issue — did
the ALJ adequately consider thiele-effects of Ms. Drake’s medication in evaluating the treating
physician’s opinion and Ms. Dralsesubjective symptoms.

V. Standard of Review
Judicial review of the Commissioner of Socsacurity’s determination that a claimant is

not disabled within the meaning thfe Social Security Act is limited to determining whether the



Commissioner applied the correct legal staddand whether the decision is supported by
substantial evidencélatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). “Substantial
evidence is ‘such relevant evidence as a reddenmind might accept as adequate to support a
conclusion.” It requires more than arditla, but less than a preponderancéax v. Astrue489
F.3d 1080, 1084 (10th Cir. 2007) (quotation omitteQj appeal, a reviewing court’s job is
neither to “reweigh the evidea nor substitute our judgmeot that of the agency.Branum v.
Barnhart 385 F.3d 1268, 1270, 105 Fed. Appx. 990 (10th Cir 2af4hting Casias v. Sec'’y of
Health & Human Servs933 F.2d 799, 800 (10th Cir. 1991)).

A treating physician’s opinionis given controlling weighif it is “well-supported by
medically acceptable clinical and laboratory diegjimotechniques and is not inconsistent with
the other substantial evidence in [the] caserceta20 C.F.R. § 404.1517(c)(2). An ALJ must
give specific and legitimate reass to reject a treating physiciaropinion or give it less than
controlling weight. Drapeau v. Massanark55 F.3d 1211 (IbCir. 2001). Even if a treating
physician’s opinion is not entitled to controlling whkt, it is still entitled to deference and must
be weighed using thellowing factors:

1) the length of the treatment relationship #melfrequency of examination;

2) the nature and exteot the treatment relationghiincluding the treatment

provided and the kind of examination ortieg performed; 3) the degree to which

the physician’s opinion is supported by relevavidence; 4) consistency between

the opinion and the record as a wh&gewhether or not the physician is a

specialist in the area upon igh an opinion is rendered; 6) other factors brought

to the ALJ’s attention which tend support or contidict the opinion.

Watkins 350 F.3d at 1300-01 (citation omitted); 20 C.F.R. 8 404.1527. Having considered these

factors, an ALJ must give good reasons in fentlkeight assigned to atiting source’s opinion.

20 C.F.R. §404.1517(c)(2). Finally, these reasorst tmei sufficiently specific to make clear to



subsequent reviewers the weigie adjudicator gave to tieeating source’s medical opinions
and the reason for that weighwatkins 350 F.3d at 1301.

When considering whether a claimant is disdbthe ALJ must tak@to consideration of
all of a claimant’s symptoms, includirsgibjective symptoms 20 C.F.R. § 404.1529(a).
Subjective symptoms are thasat cannot be objectivelyeasured or documented. One
example is pain, but there are many other symptavhich may be experienced by a claimant
that no medical test can corroborate. Byrthature, subjective symptoms are most often
identified and described in the testimony or staets of the claimant or other witnesses.

In assessing subjective symptoms, the AL3tnconsider statements of the claimant
relative to objective medical evidence ankdestevidence in the record. 20 C.F.R.
8404.1529(c)(4). If a claimant has a medicalliedainable impairment that could reasonably
be expected to produce the identified symptaimsn the ALJ must evaluate the intensity,
severity, frequency, and limiting effect of therggtoms on the claimant’s ability to work. 20
C.F.R. § 404.1529(c)(1); SSR 96-7p.

In the 10" Circuit, this analysis has three steps: 1) the ALJ must determine whether there
is a symptom-producing impairment establishedlbjgctive medical evideng@) if so, the ALJ
must determine whether there is a “loasgus” between the proven impairment and the
claimant’s subjective symptoms; and 3) if @& ALJ must determine whether considering all
the evidence, both objective and subjective nadait’'s symptoms are in fact disabliniguna v.
Bown 834 F.2d 161, 163-64 (10th Cir. 1987Yhe third step of theunaanalysis involves a

holistic review of the record. ALJ must cades pertinent evidence including a claimant’s

' The ALJ need not follow a rote process of eviatug but must specify thevidence considered
and the weight given to iError! Main Document Only. Qualls v. Apfel206 F3d 1368, 1372 (
10" Cir 2000).



history, medical signs and labavay findings, as well as statentsrirom the claimant, medical
or nonmedical sources, or other personsCZOR. § 404.1529(c)(1). In addition, 20 C.F.R. §
404.1529(c)(3) instructs the ALJ to consider:

1) [t]he individual’'s dailyactivities; 2) [t]he locatn, duration, frequency, and

intensity of the individual’s pain or otheymptoms; 3) [f]lactors that precipitate

and aggravate the symptoms; 4) [t]he tygimsage, effectiveness, and side effects

of any medication the individual takeshas taken to alleviate pain or other

symptoms; 5) [tlreatment, other thandmeation, the individual receives or has

received for relief of pain or otheymptoms; 6) [a]ny m&asures other than

treatment the individual uses or has ugecklieve pain or other symptoms...; and

7) [a]ny other factors concerning thelividual’s functionalimitations and

restrictions due to pain ather symptoms.
Inherent in the review is whwetr to what degree there arenfiicts between the claimant’s
statements and the rest of the evideride. Ultimately, the ALJ mustnake specific evidentiary
findings” with regard to the existence, severftggquency and effect of the subjective symptoms
on the claimant’s ability tavork. 20 C.F.R. § 404.1529(c)(4)his requires specific evidentiary
findings supported by substantial evidentetiston v. Bower838 F.2d 1125, 1133 (10th Cir.
1988);Diaz, 898 F.2d at 777.

V. Discussion

There is no disagreement that Ms. Drakiéesad a severe impairmeof HIV/AIDS, and

that she was treated with a vayief medications that had seriosisle effects. The medication

2 Often these findings are described as “credibility determinations”. Technically, the credibility assessment is as to
particular testimony or statements. But this charaeton often improperly leadsLJs and claimants to focus

upon whether the claimant is believable or “telling thentruSuch focus is reflected in ALJ references to the
“claimant’s credibility” and claimants’ umbrage on appadindings that suggestahthey were untruthful.

Greater precision in distinguishing between the credibilityasficular testimony as compared to general credibility
of a claimant is helpful for subsequent review. It is also worth recognizing determining the ontological truth or
falsity of a claimant’s statements is rarely necessargledd, the searching inquiry required of the ALJ assumes that
the claimant experiences a symptom that cannot be olglctiscumented — pain, confusion, ringing in the ears,
tingling, nausea and the like. The focus of the inquiry need not be to determine whether the claimantlis truthfu
reporting his or her experience, but instead to determine whether such symptom correspsedsrmimpairment

and whether its nature, intensity, frequency, and sevefégtafthe claimant’s ability to work. Careful analysis
results in factual findings supported by substantial evideSee.e.g. Diaz v. Sec. of Health and Human S&98.

F.2d 774, 777 (10th Cir. 1990)



side effects were reported susbjective symptoms — nausgamiting and diarrhea which Ms.
Drake said occurred pergatly and frequently.

As to assessment of the effects of HIV/AlIDBe Court finds that the ALJ used both the
proper analytical process and her factuadliings were supported by substantial evidence.
However, the ALJ did not adequately evaluateghle effects of the medications taken by Ms.
Drake. This oversight appears in her asegent of the opinion of Ms. Drake’s treating
physician, Dr. Kartalija, anth assessment of Ms. &ke’s subjective symptoms.

A. Assessment of Dr. Kartalija’s Opinion

Dr. Kartalija completed an HIV Medical Assessment Form in which she noted that Ms.
Drake exhibited several sid&exts from HIV/AIDS medicatiothat would limit her ability to
work. These included drowsiness or sedation, nglé&sigue, dizziness, and insomnia. In this
same assessment, Dr. Kartalija determined that Ms. Drake had marked difficulties in timely
completing tasks due to limits in concentratipetsistence, or pace; she would be unable to
handle sources of workplace stress, including pualitact, complicated tasks, strict deadlines,
close interaction with a@orkers or supervisors, and expastw work hazards; she was limited
to less than two hours of sittj, standing, or walking per dagmd she required six breaks of
twenty minutes each during an average workday.

The ALJ gave Dr. Kartalija’s opinion littheeight because Dr. Kartalija’s opinion was
“at odds with the medical record,” which “refleghtact daily activities, excellent control of
HIV/AIDS without medicatiorside effects, and stabieental symptoms....".

The ALJ’s finding with regard to siddfects of medication isinsupported by further
explanation or by substantialidence. Ms. Drake testified about persistent and severe side

effects of her medication - nausea, vomiting, ithea, headaches, fatigue, and dizziness. These



symptoms are also reported in the opinioms ecords of Drs. Hofflin, Kroll, Sanchez,
Bessesen, and Kartalija. Dr. Kartajapinion is premised, in pamwn medication side effects.
Rejection of the opinion based on an inaccuaatd unexplained finding that there were no side
effects constitutes error requiring a remand.

B. Assessment of Ms. Drake’s Subjective Symptoms

The ALJ also found that Ms. Drake’s sultjee symptoms - vomiting, diarrhea, nausea,
and fatigue - were not “fully persuasive” considgr‘objective medical evidence, [Ms. Drake’s]
treatment noncompliance, her relative stability with treatment when she does comply, her daily
activities, her inconsistentpert regarding her reasons fealing her past work, and the
opinions given at least s® weight above....”

Ms. Drake justifiably objects to the adequadyhese findings. The findings are general,
rather than specific, do not appeabtderived by application of theinaanalytical process and
do not reflect consideration obutrary evidence in threcord. To the extent that the ALJ found
any support for the subjective symptoms, shenegaired to assess theifect on Ms. Drake’s
ability to work.

Giving the ALJ the benefit dhe doubt, it appears that strely considered the “objective
medical evidence,” relative to HIV/AIDS, rather than considering evidence pertinent to
medication side effects. Indeed, there iewaluation of any correlation between known side
effects of Ms. Drake’s medications and these dpmg or to Ms. Drake’seports to her doctors
about these symptoms. For example, accordiigy. Hofflin’s notes, Ms. Drake reported
consistent vomiting on October 16, 2008, m@usn January 22, 2008, vomiting on December
19, 2007, nausea on December 4, 2006, and nausea, vomiting, and malaise in August of 2006.

Dr. Kroll's notes indicate it Ms. Drake reported nausealaromiting on May 5, 2009, as well



as fatigue and insomnia on January 27, 20DO.Sanchez’s evaltian from December 15,
20009, reflects that Ms. Drake had symptoms afsea, vomiting, and diarrhea. Dr. Kartalija’s
notes indicate that Ms. Drakeported nausea on June 15, 2010.

In briefing, the Commissioner gectly observes that sometbe reports of nausea and
vomiting temporally correspond &arly stages in Ms. Drake’s pregnancies. However, the ALJ
makes no observation about such circumstandétout a complete analysis and explication by
the ALJ as to nature, severity, frequency and effect of nausedéjngyrdiarrhea and other
subjective symptoms, to what degree they drédatable to medicabn side effects and how
they affect Ms. Drake’s ability to work, the requiteghaanalysis is not complete and rejection
of Ms. Drake’s subjective symptts as a limitation on her abilitp work is not supported by
substantial evidence.

For the forgoing reasons, the CommissranfeSocial Security’s decision is
REVERSED, and the case REMANDED for consideration of the side effects of Ms. Drake’s
medications and subjective sympts at Step 4 and further anasyat Step 5, if warranted.

DATED this 19th day of March, 2013

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge




