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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger

Civil Action No. 11-cv-02834-MSK-MJW
IRENEUSZ (ERIC) ZASADA,
Plaintiff,
V.
CITY OF ENGLEWOOD;
SOUTH METRO DRUG TASK FORCE;
SERGEANT KELLY MARTIN, in his individual capacity;
LIEUTENANT TOMMY BARRELLA, in his individual capacity; and
CHIEF TOM VANDERMEE, in hi s individual capacity,

Defendants.

OPINION AND ORDER ON DEFENDANTS" MOTIONS TO DISMISS

THIS MATTER comes before the Court on tarBlotions to Dismiss: (1) the
Englewood DefendantsMotion to Dismisg#62), to which Plaintiff Ir@eusz (Eric) Zasada
responded#71, 72) and the Englewood Defendants repli#d7), (2) Defendant South Metro
Drug Task Force’s Motion to Dismig#68), to which Mr. Zasada respond@tr5), and South
Metro Drug Task Force replig#78), and (3) Douglas County Defendaftslotion to Dismiss

(#63, 64) to which Mr. Zasada respond@tV'3, 74) and the Defendants repli¢e76)>

! The Englewood Defendants include the City of Englewood (the City), Sergeant Kelly Martin,
and Chief Tom Vandermee.

2 The Douglas County Defendants originallglirded the Board of County Commissioners of
Douglas County (BoCC), the Douglas Coustyeriff's Office (DCSO), and Deputy Tommy
Barrella. Claims against the BoCC and DCSO hanee been dismissed, and those parties have
been terminated. The motion is therefore deagchoot as to claims against the BoCC and
DCSO. The motion remains at issue onlyaslaims against Dendant Barrella.

% Also pending before thedDrt is a Motion to Dismisg#20) by the Douglas County
Defendants. That motion is denied as maddpon the filing of the Second Amended Complaint
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. Jurisdiction
The Court exercises jurisdiction ouars matter under 28 U.S.C. § 1331.
II. Background

The Second Amended Compla{#b5) generally alleges that, throughout his
employment, Mr. Zasada “was treated differetmycause of his national origin, Polish.” The
allegations generally fall into two time periodBhe first time period includes the entire span of
Mr. Zasada’s employment, up until he becarmeeanber of the South Metro Drug Task Férce
(SMDTF) in 2010. The second time period corsgsithe time that MZasada served on the
SMDTF. The facts as alleged in the Complaint are as follows.

Mr. Zasada, a native of Poland, was emptbge a police officer by the City of
Englewood (the City) for nearlgleven years until he wagtanated in 2011. Throughout his
employment, however, Mr. Zasadas denied training opportunisi¢hat similarly situated non-
Polish officers received, such as training on bieysatrol and for drug investigations, as well as
“outside development training.Mr. Zasada was provided omyandatory training until he was
finally offered Krav Maga (a form of self-defense) training in 2006. He frequently complained
about the denial of other training, but wakl it was because staffing was low.

In addition to the denial dfaining, Mr. Zasada was reprimaed for allegedly interfering
with the training of Officer Kistina Weese, a Russian nativdr. Zasada associated with
Officer Weese because of their common &asEuropean background, and Mr. Zasada was

Officer Weese’s instructor in l&v Maga. Officer Weese requedtthat Mr. Zasada give her

(#55), the Douglas County Defendants filed a newiamto dismiss at docket number 63. All
arguments made in the first motion to dismiss are included in subsequent motions.

* According to the Second Amended Complaint, the SMDTF is a “multi-jurisdictional
organization of undercover police officers fromapahoe, Douglas and Elbert counties handling
drug apprehension and enforcement.”



extra training when she was on “swing shifigliich he did. The extra training was approved by
the training coordinator. Evarally, Mr. Zasada stopped thetextraining because Officer
Weese was put on the “graveyard shift.” S$lyahereafter, Commeder Sam Watson ordered

Mr. Zasada not to interact with Officer WeesHe accused Mr. Zasada of having a sexual
relationship with Officer Weesand of interfering wh her training. Mr. Zasada denied the
allegations.

In January 2010, Mr. Zasada was assigned &éyCity to serve on the SMDTF. As an
undercover officer on the task forddr. Zasada investigated potex drug trafficking in the
South Denver Metro area. Deftant Lt. Tommy Barrella, aduglas County employee, also
served on the SMDTF and was above Mr. Zasadae chain of command. According to the
Complaint, Lt. Barrella frequely made derogatory comments or in the presence of, Mr.
Zasada about “Pollocks.” When Lt. Barrdiist learned that he was from Poland, he
“immediately made a derogatory comment” to Masada about “Pollocks” in the presence of
other officers. A few weeks later, Lt. Balla again made derogatory comments about
“Pollocks.” In May 2010, an incident occurredhere Lt. Barrella remarked to Mr. Zasada, “In
Poland, Pollocks don't pick up swat team memlagéd give them a ride.” That comment was
made in reference to Mr. Zasada’s appaventillingness to provide the SWAT team members
transportation to a debriefing location. Latghen Mr. Zasada akred at the debriefing
location, he found Lt. Barrella standing with atlagents and making remarks about “Pollocks
not giving rides.” Mr. Zasada eventually stopped speaking to Lt. Barrella. Through September
2010, Lt. Barrella continued to ledr. Zasada a “Pollock.”

Mr. Zasada complained several times abouBlatrella’s comments to his supervisor at

the City, Defendant Sgt. Kelly Martin, but action was taken. Mr. Zasada confronted Lt.



Barrella and told him that his comments wefensive, but the conduct did not stop. After
complaining about Lt. Barrella’s conduct, he became the subject of amainte/estigation that
Sgt. Martin was in charge of.

In November 2010, Lt. Barrella allegedly addsegt. Martin thait was not working out
with Mr. Zasada on the SMDTF. Lt. Barrellalioated that Mr. Zasad#d not get along with
other agents and that he sviaappropriately conducting ugillance on his own. Without
further investigation, Sgt. Martin recommendedittllr. Zasada be removed from the SMDTF.
A few days later, Defendant Chief Tom ntermee carried out the recommendation. Mr.
Zasada was reassigned to a job in “Recovd®re he would be on light duty and perform
primarily desk work. Chief Vandermee also adeli$4r. Zasada that he was being investigated
for “truthfulness” and “insubordination.” Mr. Zasa objected to the assignment to Records, at
which point he was permitted to remain on pafioolthe City. ChieVandermee warned him,
however, that if he heard any “negative commefitgh him, he would be assigned to Records.

After filing a grievance about the removal, Mr. Zasada imecthe subject of another

” o

internal investigation, thisme for “unbecoming conduct,” “abuse of department equipment,”
and “harassment/discrimination.” Mr. Zasddad to contact the City Manager about the
treatment he was experiencing, but he was not permitted to do so by Chief Vandermee. Mr.
Zasada did not complain to the City’s Human &eses representative, allegedly out of fear of
retaliation. In March 201, after the second internal investign was complete, Mr. Zasada was
terminated by Chief Vandermee. He was advisetbtter that he was being terminated for his
overtime hours and improper surveillance. Mr. Aasasserts, however, that he never received

adequate training on SMDTF sur@nce policies, and that heddnot receive the “same amount

of practical training as similarisituated non-Polish officers.”



Based on these events, Mr. Zasada asseaitashgainst the City for national origin
discrimination, hostile work environment, and retadin in violation of Title VII, 42 U.S.C. 88§
2000e-2(a)(1), 2000e-3(a). He also asserts clagamst the City, the SMDTF, and Defendants
Martin, Barrella, and Vandermee under 42 U.S Q983 for violation ohis Equal Protection
rights under the United &es Constitution.

Collectively, the Defendants move to dissiseveral of Mr. Zasada’s claims under Fed.
R. Civ. P. 12(b)(6). The Cityegks to dismiss Mr. Zasada'’s claiihhostile work environment.

It also seeks to limit the claim of national origin discrimination to a theory of disparate treatment
when Mr. Zasada was terminated. The City da#anove to dismiss thetaliation claim. All
of the Defendants move to dismiss Mr. Zasada’'s § 1983 claims.

lll. Standard of Review

In reviewing a motion to dismiss pursuanfRole 12(b)(6), the Court must accept all
well-pled allegations in the Second Amended Compl#55) as true and view those allegations
in the light most favorable to Mr. Zasad&idham v. Peace Officer Sandards and Training, 265
F.3d 1144, 1149 (10th Cir. 2001) (quotigiton v. Utah Sate Sch. for the Deaf & Blind, 173
F.3d 1226, 1236 (10th Cir. 1999)). The Court mustt ite consideration to the four corners of
the Complaint, any documents attached theret amy external documents that are referenced
in the Complaint and the accuracy of which is not in dispOendine v. Kaplan, 241 F.3d
1272, 1275 (10th Cir. 2001)acobsen v. Deseret Book Co., 287 F.3d 936, 941 (10th Cir. 2002);
Dean Witter Reynolds, Inc. v. Howsam, 261 F.3d 956, 961 (10th Cir. 2001).

A claim is subject to dismissal if it fails taase a claim for relief that is “plausible on its
face.” Ashcroft v. Igbal, 129 S.Ct. 1937, 1949 (2009). To make such an assessment, the Court

first discards those averments in the Complaiat #iie merely legal conclusions or “threadbare



recitals of the elements of a cause ofattsupported by mere cdasory statements.1d. at
1949-50. The Court takes the remaining, well-gédual contentions @sue and ascertains
whether those facts, coupled with the law establg the elements of the claim, support a claim
that is “plausible” or whether the claim beingsarted is merely “concable” or “possible”
under the facts allegedd. at 1950-51. What is requiredreach the level dfplausibility”
varies from context to contextiut generally, allegations that are “so general that they encompass
a wide swath of conduct, much ofrihocent,” will not be sufficientKhalik v. United Air Lines,
671 F.3d 1188, 1191 (10th Cir. 2012).
IV. Analysis
A. Hostile Work Environment

Mr. Zasada alleges that white served on the SMDTF, he was “subject to severe and
pervasive harassment such that it altered the condibf his work environment,” in violation of
42 U.S.C. 2000e-2(a)(1).

Title VII's prohibition of employment disanination includes an employee’s claim of a
hostile work environment based race or national originHerrera v. Lufkin Industries, Inc.,
474 F.3d 675, 680 (10th Cir. 2007). ¢iite environment harassment occurs where a supervisor
or co-worker’s conduct unreasonabtyerferes with an individuad' work performance or creates
an intimidating, hostile, or offensive work environmeMeritor Sav. Bank, FSB v. Vinson, 477
U.S. 57, 65 (1986). To state a claim of a hostilekvemvironment, a plaintiff must allege that
the conduct to which he or she was subject s&vere or pervasive enough to create an
environment that a reasonable person wéinldl hostile or abusivegnd that he or she
subjectively perceived the environment to be abudi@risv. Forklift Sys., Inc., 510 U.S. 17,

21 (1993). Whether a work environment istilesmust be evaluated based on all the



circumstances, which may include the frequeoicthe discriminatorgonduct; its severity;
whether it is physically threatening or humiliating,a mere offensive utterance; and whether it
unreasonably interferes with amployee’s work performanc&\right-Smmons v. City of
Oklahoma City, 155 F.3d 1264, 1269 (10th Cir. 1998).

First, the City seeks to dismiss this claim on the basis that Mr. Zasada fails to allege facts
that would establish that he svaubjected to an objectivetpstile work environment.

The Complaint alleges that at least three specific incidents occurred where Lt. Barrella
used the work “Pollock” in reference to, orthre presence of, MEasada. The Complaint
further alleges that Lt. Barrella continued to tls=word over the course of several months, and
that the conduct did nstop after Mr. Zasada confronted hatoout it. Based on the allegations
in the Complaint, the word “Pollock” was usedailerogatory manner, rather than to simply
identify Mr. Zasada as being Polish.

Taking these allegations as true, the Court fthd$s Mr. Zasada'’s claim of a hostile work
environment is sufficiently plausible to survigenotion to dismiss. Wdther the conduct that
Mr. Zasada was subjected to was severe andip@e enough to create an objectively hostile
work environment is a factuasue that requires further démement on the record. At the
pleading stage, however, the Court is not preparednclude that MiZasada'’s allegations do
not constitute an objectiwehostile work environment as a matter of law.

Next, the City argues that the claim mustdimmissed because Mr. Zasada admits that he
did not report the harassmeatthe City’s Human Resources representative. Because Mr.
Zasada did not follow the City’s harassment-répgrpolicy, the City argues that it cannot be

imputed with knowledge ahe harassment.



The Court rejects this argument. The allegarhsser in this case is Lt. Barrella, who
was not an employee of the City a¢ time of the alleged harassment.Lbackard v. Pizza Hut,
Inc., 162 F.3d 1062, 1074 (10th Cir. 1998), the Tiedircuit held that under certain
circumstances, an employer may be held liable under a negligence theory for the third-party
harassment of its employeedJnder negligence liability, an grioyer may be held liable if it
“knew or should have known abaiie conduct and failed to stop itBertsch v. Overstock.com,
684 F.3d 1023, 1027 (10th Cir. 2012). As to thecearequirement, actuabtice is established
where the plaintiff has reported harassment to a management-level em@diezes. Wal-Mart
Sores, Inc., 144 F.3d 664, 673 (10th Cir. 1998). Thus, méRktent Mr. Zasada failed to report
the conduct to the proper Human Resources reptasve, the failure does not necessarily
preclude a finding that the City was on noticehaf harassment. Mr. Zasada alleges that he
repeatedly complained of Lt. Barrella’s conducsgt. Martin, who was his supervisor at the
City. Thus, at this early poim the case, the Court finds tht. Zasada has sufficiently alleged
that the City was on notice of the harassmécordingly, the City’s Motion to Dismiss as to
Mr. Zasada’s claim of hostile wio environment is DENIED.

B. National Origin Discrimination
Next, Mr. Zasada asserts that he wasexibf to disparate treatment because of his

national origin, in violation of 42 U.S.C.Z200e-2(a)(1), when he was terminated from

> Lockard occurred in the context of a sexudllystile work environment created by the
employer’s customers. The@t finds that the holding ibockard is applicable in the case of
racial or national harassment by adhparty. Other courts have appliedckard in this manner.
See, e.g., Galdamez v. Potter, 415 F.3d 1015, 1022 (9th Cir. 2008¢e also 29 C.F.R. §
1606.8(e).



employment, removed from the SMDTF, dathtraining opportunities and not provided
sufficient training, and targetddr an internal investigatioh.

To plead a claim of disparate treatment urtielJ.S.C. § 2000e-2(a))la plaintiff must
allege that (1) he is a member of a protectads;l(2) he suffered an adverse employment action,
and (3) the challenged action took place undeuaistances giving rise to an inference of
discrimination. EEOC v. PVNF, LLC, 487 F.3d 790, 800 (10th Cir. 2007). Although an
employment discrimination gintiff need not plead prima facie case of discrimination to
survive a Rule 12(b)(6) motion to dismisse Snvierkiewiczv. Sorema, 534 U.S. 506, 510
(2002), he or she must still allege enough factate a claim for relief that is plausible on its
face. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 547 (2007).

As noted, the City does not move to disntigs claim. Instead, the City seeks to limit
the claim to a theory of discrimination to thenténation of Mr. Zasada’'s employment. The City
argues that, except for termination, Mr. Zasddes not allege that he suffered an “adverse
employment action.”

The Court has some question about the disah of “theories”. But assuming that a
theory can be dismissed due to inadequate pigathe Court declines to do here. Whether an

employer’s decision constitutes an adverse action often is fact draauiring development of

® As the City correctly points out, the Complafails to specifically enumerate Mr. Zasada’s
removal from the SMDTF as an adverse emplaynaetion. However, the Court finds that the
factual allegations are sufficient to put the Gitynotice that Mr. Zasada intended to include the
removal as a basis for his discrimination claiktoreover, the City has not shown that it was
prejudiced by the failure, and indeed, the Caould simply permit Mr. Zasada to amend his
Complaint. Instead, the Couwnill interpret the Complaint as alleging that Mr. Zasada was
discriminated against when he was removed from the SMDTF.

" An adverse employment action is one théltdts “significant clange in employment
status, such as hiring, firing,ifiag to promote, reassignment with significantly different
responsibilities, or a dexsibn causing a significashange in benefits. Hillig v. Rumsfeld, 381
F.3d 1028, 1032-33 (10th Cir. 2004). However, &feinconvenience or an alteration of job

9



facts pretrial investigation. As at least one adverse actiondeasdbed, the claim will not be
dismissed.
C. 42U.5.C. §1983

Finally, Mr. Zasada asserts claims undet#43.C. § 1983 against Defendants Barrella,
Martin, and Vandermee, the City, and the SMDfBF violation of his right to equal protection
under the law.

Section 1983 creates no sulogiege rights, but insteadfers a remedy for those who
have been denied rights secured by federaltstat or constitutional law by someone who acts
under color of law. 42 U.S.C. § 19&amirezv. Dept. of Corrections, Colo., 222 F.3d 1238,
1243 (10th Cir. 2000). The Equal Protection Gkaof the United States Constitution mandates
that no state “deny any person viitlts jurisdiction the equal ptection of the laws.” U.S.
Const. amend. XIV, 8 1. The Clause “embodiesreegs rule that Statenust treat like cases
alike but may treat unlike cases accordinglydcco v. Quill, 521 U.S. 793, 799 (1997).
Different types of equal proteoti claims call for different forms of review, but in each instance,
“to assert a viable equal proteamticlaim, plaintiffs must first mi@ a threshold showing that they
were treated differently from otherdwarwere similarly situated to themBarney v. Pulsipher,

143 F.3d 1299, 1312 (10th Cir. 1998). Racial artcbnal origin discrimination can violate the
Fourteenth Amendment right to equal protettid the law and state a cause of action under
section 1983 Ramirez, 222 F.3d at 1243.
1. Claims against Individual Defendants
Mr. Zasada asserts that Deflants Barrella, Martin, and Yidermee violated his right to

equal protection by “depriving [hingf equal treatment on the baseishis national origin.” He

responsibilities” is not consided an adverse employment actid&anchez v. Denver Pub. Sch.,
164 F.3d 527, 531 (10th Cir. 1998).
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alleges that he was deprived equal treatmérein he was harassed because of his national
origin, removed from the SMDTF, singled outaargeted for investigation, and terminated
“without implementing corrective easures based on disparate @pgibn of Defendants’ work
rules or policy based on his national origidéor because of his association with other
employees of Eastern European descent.”

a. Defendant Barrella

Defendant Barrella argues thhe claim must be dismissed because Mr. Zasada failed to
allege that his conduct was sufficiently severede to the level of aomstitutional violation. As
noted above, however, Mr. Zasada has suffigrealteged a hostile work environment claim
based on Defendant Barrella’s conduct. Thins § 1983 claim against Defendant Barrella
cannot be dismissed on that ground.

Defendant Barrella also argues that Mr. Zadadsa to state a claim because he does not
allege that he was Mr. Zasada’s employad therefore he was natting under color of law
within the meaning of § 1983.

Contrary to Defendant Barrelfaview, Mr. Zasada is naequired to allege that
Defendant Barrella was his supervisor. To satisé/“color of law” regirement, the defendant
must exercise some governmeraathority over the plaintiff.Johnson v. Martin, 195 F.3d
1208, 1217 (10th Cir. 1999). Here, Miasada has alleged thatfBredant Barrella served with
him on the SMDTF and was higher in the chaica@mhmand. He furthalleges that Defendant
Barrella was promoted to Commander of the Tagk&.0Accepting these allegations as true, the
Court finds that Mr. Zasada has sufficientlgglthat Defendant Batta was in a position of
authority over him at the time the alleged af&ve conduct occurred. Accordingly, Defendant

Barrella’s Motion to Dismiss is DENIED.
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b. Defendants Martin and Vandermee

Defendants Martin and Vandermee sdesknissal based on qualified immunity.
Government officials are entitled to qualifiedmunity from liabilityfor civil damages when
their conduct “does not violateedrly established statutory constitutional rghts of which a
reasonable person would have knowHhlarlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
Qualified immunity is “an entitlenm@ not to stand trial or face the other burdens of litigation.”
Mitchell v. Forsyth, 472 U.S. 511, 526 (1985). Once Defendants raise the defense of
qualified immunity in the context of a motiondesmiss, the Court must determine whether the
Plaintiff, taking his allegations the light most favorable toim, has adequately asserted a
violation of federal law. Currier v. Doran, 242 F.3d 905, 917 (10th Cir. 200%¢ also
Ramirez v. Dept. of Corrections, 222 F.3d 1238, 1244 (10th Cir. 2000). A court does not apply a
heightened pleading standardiwespect to a defendant’ssertion of a qualified immunity
defense, but rather, reviews tBemplaint under the traditionalestdards applicable to a motion
to dismiss.

Defendants Martin and Vandermee argue hatZasada fails to state an equal
protection violation because he faitsallege sufficient facts that, if true, would establish that
Mr. Zasada was treated diffetgnfrom other employees. TH2efendants contends that Mr.
Zasada is required to plead faatwut specific individuals who wetreated differently than he
was treated.

The Court finds that the allegations in themplaint are sufficient to state an equal
protection violation. The Comptd alleges that the Defendanteated Mr. Zasada differently

from other similarly situated non-Polish officer&lthough the Complaint does not list specific
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individuals, the allegatits imply that Mr. Zasada, as aliBb officer, was treated differently
from every similarly situatedfficer who was not Polish.

Next, the Court must consider whether tighits allegedly violad were “clearly
established” at the time of the f@adants’ conduct. A right i€learly established” when its
confines are sufficiently definite that a reaable individual in similar circumstances would
recognize that his actions violatstt. Zasada'’s conditional rightddarlow, 457 U.S. at 818.
Typically, a right is considerélearly established” if that ght has been recognized by a court
of binding authority in the particularizesrcumstances presented by the c&Se, e.g.,

Brosseau v. Haugen, 543 U.S. 194, 198-99 (2004). At the time of the conduct here, the Tenth
Circuit had previously held that national anigliscrimination can violate the Fourteenth
Amendment right to equal protection of g and state a cause of action under § 1983.
Ramirez, 222 F.3d at 1243. Thus, the Court finds thatrights invoked by Mr. Zasada were
clearly established #the time of the conduct, and the Dedants are not entitled to qualified
immunity.

The City’s Motion to Dismiss is DENIED dse § 1983 claims against Defendants Martin
and Vandermee.

2. Claims against the City and the SMDTF

The Complaint alleges that the City ahd SMDTF had discriminatory customs or
policies of failing to train emplyees with regard to its harassnt and discrimination policies,
permitting employees to harass other employees of their Eastern European decent, permitting
retaliation against employees who complainiedua discrimination and harassment, and failing

to correct the discriminatory policies.
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The City seeks to dismiss the claim againsnguing that the Complaint fails to allege
sufficient facts that, if true, @uld establish that Mr. Zasada svaeated differently from other
employees. The City presents the sanger@ent that Defendants Martin and Vandermee
presented in connection with their defense ofifjad immunity. As discussed above, the Court
finds that the Complaint sufficiently alleges tivit Zasada was treatelifferently from other
non-Polish officers. Thus, dismissal of the § 16B8m against the City is inappropriate, and
the Motion to Dismiss that claim is DENIED.

The SMDTF, on the other hand, seeks to dssrtine claim for two reasons. First, it
argues that the claim must be dismissequasdictional grounds because it is not an
“unincorporated association” amenable td.s@Alternatively, the SMDTF argues that Mr.
Zasada fails to state a claim against it becaasan unincorporated association, it is not a
“person” within the meaning of 42 U.S.C. § 1983.

On this point, the Complaint alleges that the SMDTF is a “multi-jurisdictional
organization of undercover police officers from Arapahoe, Douglas and Elbert counties,” and
that it constitutes an “unincorpated association which is anadate to suit under federal law
pursuant to Fed. R. Civ. P. 17(b)(3)(A).”

The SMDTF disputes thatig an “unincorporated assation” amenable to suit as
alleged by Mr. Zasada. Putting aside that despuntd accepting as true Mr. Zasada'’s allegation
that the SMDTF is an unincorporated asstimmwithin the meaningf Rule 17, the Court
nevertheless concludes theg claim against the SMDTifust be dismissed.

In relevant part, section 1983 states:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of @ate . . . subjects, or causes to

be subjected, any citizen ofettunited States or other person
within the jurisdiction thereof tthe deprivation of any rights,
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privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injuréa an action at law, suit in equity,
or other proper proceeding for redress . . ..

Rule 17(b) governs how the capacity to subesued is to be determined. Subsection
(3)(A) provides that “a partnership or other warporated association with no such capacity
under [the law of the state where the court is ledjtay sue or be sued in its common name to
enforce a substantive right existing under the United States Constitution or laws . . . .”

In Lippoldt v. Cole, 468 F.3d 1204, 1213 (10th Cir. 2006), the Tenth Circuit held that
unincorporated associations a@ subject to suit under §83. There, an unincorporated
association, Operation Save America (OS#ysisting of volunteer who oppose abortion,
brought constitutional claims against city officiéds denial of parade permits. On appeal, the
defendants asserted that OSA, as an unincogzbessociation, was not a “person” capable of
bringing suit under 8§ 1983. The Tenth Circuit concluded that im thet context of bringing suit
and being subject to liabyit there was no congressional mt¢o include unincorporated
associates within the ambit of the term “person” as set forth in § 198%rdfore reversed the
district court’s ruling that an uncorporated association was a ‘g@r” entitled to bring a claim
under section 1983. Accordingly, the Court fitkdat the SMDTF, as an unincorporated
association, is not a “person’ithin the meaning of 8 1983 andrnist subject to suit. The Court
therefore concludes that Mr. Zasahas failed to state a clainr fwhich relief can be granted

against the SMDTF. The SMDTF’s Motion todniiss is GRANTED and the claim against it is

DISMISSED.

® The term “unincorporated association” is defined in the Federal Rules, but the Supreme
Court has defined an unincorpadtassociation as “a body of pams united without a charter,
but upon the methods and forms used by incaeadrbodies for the prosecution of some
common enterprise.”
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V. Conclusion
For the forgoing reasons, the Cowtes as follows:

e The Englewood Defendants’ Motion to Dism{#$2)is DENIED.

e The South Metro Drug Tagkorce’s Motion to Dismis§#68)is GRANTED. Claims
against it ardISMISSED, with prejudice. All further @adings shall omit reference to
the South Metro Drug Task Foras a party tohis action.

e The Douglas County Defendants’ Motion to Disn{#83)is DENIED.

e The previously-filed Motion to Dismig#20) by the Douglas County Defendants is
DENIED AS MOOT.

Dated this 29th day of March, 2013.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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