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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 12-cv-00084-MSK
GINGER R. FREEMAN,
Plaintiff,
2

CAROLYN W. COLVIN, Acting Commissioner, Social Security Administration,

Defendant.!

OPINION and ORDER

THIS MATTER comes before the Court on PlaintBfinger R. Freeman’s appeal of the
Commissioner of Social Security’s finaladsion denying her appltion for Disability
Insurance Benefits under Title Il of the SalcSecurity Act, 42 U.S.C. 88 401-33. Having
considered the pleadings and the record, the Court

FINDS andCONCLUDES that:

l. Jurisdiction

Ms. Freeman filed a claim for disability insurance benefits, asgédttat her disability
began on January 2, 2001. After her claim waglly denied, Ms. Freeman filed a written
request for a hearing before Administrative Law Judge (“ALJ’ This request was granted
and a hearing was held on May 12, 2011.

After the hearing, the ALJ issued a decisnth the following findings: (1) Ms. Freeman

met the insured status requirements of theg&ecurity Act through June 30, 2009; (2) Ms.

1 At the time Ms. Freeman filed her appealchiel J. Astrue was the Commissioner of Social
Security. Carolyn W. Colvin is substitutedthe Defendant in this action to reflect her
designation as Acting Commissioner of So8aturity, effective February 14, 2013.
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Freeman had not engaged in substantial gaadftiNity since January 2, 2001; (3) Ms. Freeman
had the following severe impairments: fibrortgya, disorder of théack, right shoulder
problems, and affective disorder; (4) none of ¢hiegpairments, whether considered individually
or together, met or were equigat to one of the listed impairments in 20 C.F.R. Part 404, Subpt.
P, App. 1 (“the Listings”); (5) Ms. Freemanchthe Residual Function@lapacity (“RFC”) to
perform light work with a sit/stand option, neerhead work, and no complex tasks, which
meant she could only perform jobs requiring @@&jc Vocational Preparation (SVP) of level 3
or lower;? and (6) Ms. Freeman was not disabledduse she was capable of performing her
past relevant work astelephone solicitor.

The Appeals Council denied Ms. Freemae'guest for review of the ALJ’s decision,
making the ALJ’s decision the Commissioner’s fidatision for purposes of judicial review.
Krauser v. Astrug638 F.3d 1324, 1327 (10th Cir. 2011). Mseeman’s appeal was timely
brought, and this Court exercises jurisdictiomeaew the Commissioner of Social Security’s
final decision pursuant to 42 U.S.C. § 405(g).

Il. Issues Presented

Ms. Freeman raises four challenges toGbenmissioner’s decision: (1) the ALJ failed to
properly evaluate the opinio$ both Ms. Freeman'’s treatiqnysicians and her treating non-
acceptable medical sources; (2) the ALJ’'s RF@ifig is not supported by substantial evidence
or applicable law because the ALJ did not prbpeonsider all of Ms. Freeman’s impairments
and did not properly considerih&ubjective complaints, including pain and fatigue; (3) the ALJ

did not properly consider Ms. Freeman’s subjecttemplaints of pain and fatigue and did not

2 SVP is the amount of time required by a typigarker to learn théechniques, acquire the
information, and develop the facility needed average performance in a specific job.
Dictionary of Occupational TitlesAppx. C.



properly assess her credibility; and (4) the Alfiliding that Ms. Freeman can perform her past
relevant work as a telephone solicitor is not supported by substantial evidence and applicable
law. Having considered these issues and thedetite Court finds thakversal and remand is
necessary due to several errors of law at 8tefs evaluation of #tamedical opinions is
intrinsic to the analysis of Ms. Freeman’s s&dbive symptoms, the Court will address the first
three issues together, followed by the fousfue. Finally, because Ms. Freeman’s challenges
all relate to Step 4, the Coutves not address Steps 1, 2, 3, and 5.

II. Material Facts

Given the evidence and the issues raisedntlterial facts are as follows. Ms. Freeman
was 27 years old on January 2, 2001 her allegeditiigaonset date. She had been in multiple
car accidents ten years priorher alleged onset date.

Prior to 2001, Ms. Freeman was employgda company variously called Commnet
Cellular, Airtouch, and Verizon as a cellutatephone sales person. She worked in a phone
store, selling individual phones to custome&he shelved inventoryrranged floor displays,
and sold cellular phones and accessories.

Ms. Freeman worked intermittently after 2001, but stopped working entirely in
November, 2007 due to pain resulifiom degenerative disc diseasibromyalgia, arthritis, and
face, back and shoulder injurieéccording to her Work Histy Report, her past relevant
employment was as a cellular telephone sales person.

Ms. Freeman testified at the hearing tha ghit working due to chronic pain throughout
her body, including neck, back, shoulder, arm, har,dnd leg pain. This pain flared up with

activity, including simple tasks such as wadkion a computer or caring for her children.



Treatment for this pain included surgery, injeas, massage, physical therapy, acupuncture, and
medication. She was prescribed medicatiat included, Cymbalta, and Lorazepam.

Dr. Barkhurst was Ms. Freeman'’s pam care provider from 2000 to 2011. Her
treatment notes indicate that Ms. Freeman oftemptained of musculoskeletal pain, particularly
in 2008 and 2009. In December 2008, Ms. Freecaamplained of pain all over. On
examination, Dr. Barkhurst found general musateléeness with parspinal muscle spasms in her
neck and mid-back, along with joint pain. #ssessment was symptoms of fibromyalgia and
she recommended regular exercise and presgpdiednedication. These notes were similar to
notes from examinations performed in Jagu&ebruary, April, May, June, and July 2009.
During each of these examinations, Ms. Freereported diffuse body pain despite temporary
relief from treatment. Physical examinationdigated muscle tenderness and pain in her neck,
back, or shoulder. Treatment recommendatioalsided medication, physical therapy, massage
therapy, biofeedback, or further testing.

Dr. Barkhurst wrote a lettén April 2011 in which she opined that Ms. Freeman was
“unable to function in any sushed manner that would requpeolonged sitting, standing, key
board operation or use of her arms.” She aliedtthat “[Ms. Freeman] is severely limited in
her ability to work in any meaningful capacdye to compromise of both her physical and
mental health.” According to Dr. Barkhurstisthvas caused, in part, by constant, daily pain
resulting from degenerative disc disease of the lower back and neck, a right shoulder
supraspinatus tear, and fibrongjia. Dr. Barkhurst noted #t radiology studies indicated
moderate scoliosis of Ms. Freeman'’s thoragime, degenerative disk disease, and “facet

arthropathy throughout the lumbar spine with cardisk protrusion dt5-S1 and right-sided



uncovertebral joint hypertrophy at C4-C5 which is causing moderate narrowing of the right
neural foramen?®

Dr. Toner performed a consultative exanioa of Ms. Freeman in February 2009. Ms.
Freeman reported neck injuries, mid-back paat Hometimes radiated to her low back, right
should pain, and fibromyalgia. She reported thatpain was somewhat mitigated by wearing
copper bracelets and magnets, but that shelsahd for only 30 minutes, sit for two hours,
walk one mile, and drive for two hours. Ooner observed that she had a normal gait, a
reduced cervical range of motion, full thoraaage of motion, full lumbar flexion and lateral
extension and full range of motiah shoulders, elbows, writs, hipenees and ankles. Dr. Toner
found no evidence of injury or deformity in X-raykle tested 20 trigger points and noted that
Ms. Freeman did not complain of pain. Hermga that there was no pathology to cause pain
complained of by Ms. Freeman and tehe could do all normal activities.

Dr. Isser-Sax, D.O. of Durango Orthopedsgne Colorado also treated Ms. Freeman

in 2009. Dr. Isser-Sax stated that Ms. Freémaymptoms appeared consistent with a
fiboromyalgia-like syndrome, even though she didhmmte specific tender points on examination.
In her treatment notes from April, May, and J@fi@009, she noted Ms. Freeman complaints of
pain during physical examination. During therdpxamination, Ms. Freeman told Dr. Isser-
Sax that physical therapy, chiropractic therapy, and acupuncture provided only temporary pain
relief. Dr. Isser-Sax’s physical examinationealed pain in Ms. Freeman’s neck and back. Dr.
Isser-Sax recommended exercise, biofeedbackniit®, and pain medication in moderation. In

May, Ms. Freeman told Dr. Isser-Sax that exeraisg massage therapy helped her pain, but that

3 Ms. Freeman underwent several MRI exarRI’s of her spine from both 2005 and 2009
indicate mild degenerative disc disease atlifi-L5 and L5-S1 levels as well as moderate
stenosis at the C4-C5 level. MRI'sik. Freeman'’s right shoulder from 2009 and 2010
indicate a small tear in the rotator cuff.



overall her pain was exacerbatey all activities. Dr. Isser-Sax treated Ms. Freeman with a
series of injections into her spine, présed Relafen, Zanaflex, and recommended that Ms.
Freeman exercise more. In June, Ms. Freeman had very similar complaints of pain, and Dr.
Isser-Sax made similar examination fimgs and treatment recommendations.

Gary A. Scott, M.D., also of Durangarthopedics Spine Colorado, first examined
Plaintiff in June 24, 2009 for right shoulder paMs. Freeman explained that she had this pain
over 11-12 years and that uByavas resolved by subacromial injections. Ms. Freeman
ultimately underwent shoulder surgery and had an unremarkable recovery until she overused her
shoulder and resulted in increased painMérch 2011, after a lengthystiussion regarding her
pain, she consented to an injection, which DotSooted resulted in tsking improvement in
her pain”.

As Ms. Freeman’s treating psychologist, Dr. Vanderryn wroteex iettApril 2011 in
which she stated that Ms. Freeman had regaar in her shoulder, arms, and neck. She
indicated that this pain was exacerbated by saedsconsistent with fiboromyalgia. She also
stressed to Ms. Freeman that her pain was lilcehe continuous and make it difficult to engage
in “ongoing activities of a sustad and repetitive natureAlthough Dr. Vanderryn treated Ms.
Freeman from July 2009 to December 2009, the redoed not contain any treatment records.

V. Standard of Review

Judicial review of the Commissioner of Socsacurity’s determination that a claimant is
not disabled within the meaning thfe Social Security Act is limited to determining whether the
Commissioner applied the correct legal staddand whether the decision is supported by
substantial evidencéWatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). “Substantial

evidence is such relevant evidence as a redd@mind might accept as adequate to support a



conclusion. It requires more than ansitla, but less thama preponderancd.ax v. Astrug489
F.3d 1080, 1084 (10th Cir. 2007). On appeal, a raagwourt’s job is neither to “reweigh the
evidence nor substitute our judgméor that of the agency.Branum v. Barnhart385 F.3d
1268, 1270, 105 Fed.Appx. 990 (10th Cir 20@f)ating Casias v. Secof Health & Human
Servs, 933 F.2d 799, 800 (10th Cir. 1991)).

At Step 4 in the disability analysis, the Als also required to assess a claimant’s RFC
based on all relevant evidence, nuadiior otherwise. 20 C.F.R § 404.154%s part of this
evaluation, the ALJ must taketo consideratiomll the claimant’s symptoms, including
subjective symptoms. 8§ 404.1529(a). Subjective $ymg are those that cannot be objectively
measured or documented. One example is painthere are many other symptoms which may
be experienced by a claimant tinat medical test can corroborat®y their nature, subjective
symptoms are most often identified and describdtie testimony or statements of the claimant
or other witnesses.

In assessing subjective symptoms, the AL3thaonsider statements of the claimant
relative to objective medical lence and other evidence in tieeord. § 404.1529(c)(4). If a
claimant has a medically determinable impairntbat could reasonably be expected to produce
the identified symptoms, then the ALJ must evaluate the intensity, severity, frequency, and
limiting effect of the symptoms on the claimardbility to work. 8§ 404.1529(c)(1); SSR 96-7p.

In the 10th Circuit, this analysis has three steps: 1) the ALJ must determine whether there
is a symptom-producing impairment establishedlbjgctive medical evideng@) if so, the ALJ
must determine whether there is a “loasgus” between the proven impairment and the

claimant’s subjective symptoms; and 3) if @& ALJ must determine whether considering all

* Except as noted herein, all references to th#e@d Federal Regulatioff€.F.R.) are to the
2012 edition. Hereafter, the Court walhly cite the pertinent section, e.g. 8 404.1545.



the evidence, both objective asabjective, the claimant’s syrgms are in fact disabling.una

v. Bowen834 F.2d 161, 163-64 (10th Cir. 1987Yhe third step of theunaanalysis involves a
holistic review of the record. ALJ must cadex pertinent evidence including a claimant’s
history, medical signs, and labarat findings, as well as statements from the claimant, medical
or nonmedical sources, or other persog<l04.1529(c)(1). In addition, § 404.1529(c)(3)
instructs the ALJ to consider:

1) [t]he individual’'s dailyactivities; 2) [t]he locatn, duration, frequency, and

intensity of the individual’s pain or otheymptoms; 3) [f]lactors that precipitate

and aggravate the symptoms; 4) [t]he tygiesage, effectiveness, and side effects

of any medication the individual takeshas taken to alleviate pain or other

symptoms; 5) [tjreatment, other thandmeation, the individual receives or has

received for relief of pain or otheymptoms; 6) [a]ny asures other than

treatment the individual uses or has ugecklieve pain or other symptoms...; and

7) [a]ny other factors concerning thelividual’s functionalimitations and

restrictions due to pain ather symptoms.

Inherent in this review is whether andwbat degree there are conflicts between the
claimant’s statements and the rest of the eviderliteUltimately, the ALJ must make specific
evidentiary findings with regard tte existence, severity, frequey, and effect of the subjective
symptoms on the claimant’s ability to work. § 404.1529(c){4iis requires specific evidentiary
findings supported by substantial evidenttiston v. Bower838 F.2d 1125, 1133 (10th Cir.
1988);Diaz, 898 F.2d at 777.

When evaluating medical opinions, a tregtphysician’s opinion must be given
controlling weight if it is “well-supported by medically acaaple clinical and laboratory
diagnostic techniques and is not inconsisteitti e other substantiavidence in [the] case

record.” 8 404.1517(c)(2). An ALJ must giveespic and legitimate reasons to reject a treating

physician’s opinion or give it s than controlling weightDrapeau v. Massanar55 F.3d

® The ALJ need not follow a rote processwéluation, but musipecify the evidence
considered and the wght given to it. Qualls v. Apfel206 F3d 1368, 1372 (10th Cir. 2000).



1211 (10th Cir. 2001). Even if a treating phyaasaopinion is not entitled to controlling
weight, it is still entitled taleference and must be weighesing the following factors:

1) the length of the treatment relationship #melfrequency of examination;

2) the nature and exteot the treatment relationghiincluding the treatment

provided and the kind of examination ortieg performed; 3) the degree to which

the physician’s opinion is supported by reletvavidence; 4) consistency between

the opinion and the record as a whé&gwhether or not the physician is a

specialist in the area upevhich an opinion is rendedeand 6) other factors

brought to the ALJ’s attention which tetasupport or contradict the opinion.

Watkins 350 F.3d at 1300-01 (citation omitted); § 404.1527.

If an opinion is not entitled to controlling vght, the ALJ must determine what weight to
give the opinion and provide “good reasons, teethe factors specified in [§ 404.1527(c)] for
the weight assigned.Krauser v. Astrug638 F.3d 1324, 1331 (10th Cir. 2011). The ALJ does
not have to expressly reference all thedexbutlined in 8 404.1527(c), but the ALJ’s reasoning
must be clear to subsequent reviewahtatking 350 F.3d at 1301. The ALJ must give good
reasons in the decision for thveight assigned to a treatingusoe’s opinion. § 404.1527(c)(2).
Although the ALJ is not required to discuss evescpiof evidence, it must be clear that the ALJ
considered all the evidenc€lifton v. Chater 79 F.3d 1007, 1010-11 (10th Cir. 1996). The ALJ
must discuss not just the egitte supporting the decision, but dfdw uncontroverted evidence
he chooses not to rely upon, as well gsisicantly probative evidence he rejectd.

Finally, only medical opinionare given special congdhtion. § 404.1527(d)(3).
Opinions on issues reserved the Commissioner are not medioginions, even if they come

from a treating physician. § 404.1527(d). These incheions that a claimant is disabled or

unable to work. § 404.1527(d)(1).



V. Discussion

A. Pain Analysis in the RFC determination

The Court begins with a general observapertinent to the RFC determination. The
Decision contains a finding of seeeimpairments of fiboromyalgjalisorder of the back, right
shoulder problems and affective disorder, batrédcord and the argument on appeal focuses on
Ms. Freeman’s complaints of pain — pstant, fluctuating, but debilitating pain.

By definition, pain is a subjective symptom which is evaluated undémutheeanalysis.

As noted earlier, the first two steps in thenl analysis focus ondtcorrelation between
objective medical evidence and provable impairtseon one hand and subjectively experienced
symptoms on the other.

This Decision recites a detailed historyMs$. Freeman’s medical records and treatment,
with reference to various treagmt notes. It reflects that Ms. Freeman had a breast abscess
drained in 2000, removal of her gallbladde®08 and multiple examinations, diagnoses and
treatments to address intractaplen. The Decision statesatithe ALJ gave Dr. Toner’s 2009
consulting opinion that there was no obsergaiflysical cause for Ms. Freeman’s pain
“significant weight”. In contrast, the Decision gives by M&@eeman’s treating physician that
she experienced severe continuous painsignificant weight” due to “lack of objective
findings”, yet inexplicably finds the fiboromyalg&he diagnosed to be a severe impairment. The
Decision notes, but rejects opinions by masshgeapists and an acuptarist as non-medical
sources who treated Ms. Freeman for painyesas opinions from Dr. Vanderryn, Ph.D. who
treated Ms. Freeman with biofeedback and pa@magement training for six months in 2011.

The focus of Decision appears to confuseathalysis pertinent to the determination of

physical impairments and the assessmestibfective symptoms. The record clearly

10



demonstrates Ms. Freeman’s repeated contplaimd varying efforts to relieve pain. The
Decision superficially cites tbuna, but it does not demonstrate tteguired analysis to evaluate
the nature, intensity and severity of the paia skperiences. It doestraddress to whether
there was a connection between Ms. Freemanigereeémpairments of fioromyalgia, disorder of
the back, right shoulder problemsadfective disorder and the pain of which she complained.
Without this analysis, the Court cannotdsgtain that the correct law was applied.

B.  Dr. Barkhurst’'s Opinion

In the decision, the ALJ found that Dr. Barkhurst’'s opinion was eshtitiéno significant
weight” because Dr. Barkhursttdinical records did not suppt her opinion. Ms. Freeman
contends that the ALJ did nptoperly evaluate Dr. Barkhursttpinion and the ALJ’s finding
was not supported by substantial evidencee Chmmissioner respontigat the ALJ properly
evaluated Dr. Barkhurst's opinion because it masnsistent with DrBarkhurst’s treatment
notes as well as other objective medical evegenAdditionally, the Commissioner asserts that
some of Dr. Barkhurst’'s opions addressed issues reserfig@gdhe Commissioner.

Dr. Barkhurst’'s April 2011 opinion was thdtie to chronic pain, Ms. Freeman was
“unable to function in any sushed manner that would requpeolonged sitting, standing, key
board operation or use of her arms” and that “[FMeeman] is severely limited in her ability to
work in any meaningful capacitjue to compromise of both hghysical and mental healtf.”
Dr. Barkhurst referred to Ms. Freeman’s medaradl treatment history as a basis for these
opinions. She stated in her letter that M&drnan had constant, daily pain resulting from
degenerative disc disease of the lower baxkraeck, a right shouldsupraspinatus tear, and

fiboromyalgia. According to Dr. Barkhurst, radigly studies indicated moderate scoliosis of Ms.

® This Court does not regard this opinion as @wgarding Ms. Freeman’s ability to work, but
instead one as to her limitations rather thatonclusory determination of disability.

11



Freeman’s thoracic spine, degenerative disease, and “facettaropathy throughout the
lumbar spine with central disk protrusionl&:-S1 and right-sided uncovertebral joint
hypertrophy at C4-C5 which is causing moderetgowing of the right neural foramen.”

A treating physician’s opinion is presutivyely given controlling weight. But here, it
was accorded “no significant weight” due to laclsapport in Dr. Barkhurst’s clinical records.
Such finding is both legally insuffient and not supported by the record.

First, the Court notes that the ALJ mustiesv the entire medical record in accordance
with 8§ 404.1527(c)(2) and SSR 96-2p. Assessment of Dr. Barkhurst’'s opinion requires review
and discussion of all other medical evidencthmrecord. The Decision does not reflect
consideration of the entiretf the medical evidence in thecord nor does it point out
inconsistencies between Dr. Barksi'’s opinion and her clinicaécords. Thus, the decision’s
explication is inadequate.

Second, Dr. Barkhurst’'s opinion has sevemhponents. Fundamentally, it ties Ms.
Freeman’s persistent pain, rather than to aiphlsnpairment. Thus, it has two components —
1) that Ms. Freeman has experienced paikeld to objectively recogned physical conditions;
and, 2) the pain is so severe and pervasivdttimpairs Ms. Freeman’s ability to work. These
components are ordinarily considered in cmetion with an analysis of Ms. Freeman’s
subjective pain symptoms.

Dr. Barkhurst’s records reflebibth conditions that presumably caused Ms. Freeman pain
and her persistent pain complain In addition, there are a mtiiile of other medical records
showing her complaints of pain and associatedlical conditions. Teénrecord reflects a
diagnosis of fiboromyalgia by Disser-Sax, a disorder of the Baand a right shoulder injury.

MRI’s of Ms. Freeman'’s spine from 2005 and 2008i¢ate mild degenerative disk disease at

12



the L4-L5 and L5-S1 levels and stenosis at@-C5 level. MRI'©f Ms. Freeman'’s right
shoulder in 2009 and 2010 indicatesmall tear in the rotator cuff. In February 2009, Dr.
Barkhurst reported that Ms. Freamhad tenderness along her neck, lumbar spine, and trapezius
muscles. Dr. Isser-Sax noted in April, Magdalune of 2009 that Ms. Freeman reported pain.
Presumably, had there been no complainfsaaf Dr. Barkhurst would not have recommended
massage therapy, physical therapy, and increasadise, and Dr. Isser-Sax would not have
recommended greater exercise. In this dagerecord contains numerous examples of Ms.
Freeman’s efforts to relieve her pain throtigdatment, medication, and reduction of daily
activities. Ms. Freeman pursuadrariety of traditional and alternative treatment, including
surgery, physical therapy, exercise, masshgepy, and acupuncture. She attempted
visualization techniques and baafdback therapy in an effort¢ope with pain. She greatly
limited her daily activities. Additionally, sheontinued to take pain and sleep medication,
including Cymbalta, Seroquel, and Lorazepairhus to the extent &t Dr. Barkhurst opined
that Ms. Freeman suffered from pathe record supports her opinion.

Dr. Barkhurst’s statement that persistpain prevented Ms. Freeman from “functioning
in any sustained manner that would requiregrgéd sitting, standingey board operation or
use of her arms” is a second component of heri@pinWith regard to this statement, the Court
agrees the ALJ that there iglg in the treatment records demonstrate the effect of Ms.
Freeman’s pain because it was subjectively expegigin Such assessment is integrally tied to
theLunaanalysis, which was deficient.

A. Dr. Vanderryn

The ALJ also gave Dr. Vanderryn’s opni“no significant” weight because it was

unsupported and no supporting documentationpwagided with the opinion. Ms. Freeman

13



argues that this finding was incorrect becauseAhJ did not perform the required analysis in
evaluating Dr. Vanderryn’'s opinicemd should have recontagtBr. Vanderryn to supplement
the record. The Commissionegaes that Dr. Vanderryn’s opon was entitled to no significant
weight because she treated Ms. Freeman after keefagd insured and did not actually offer an
opinion regarding Ms. Freeman’s functional limitatidns.

The ALJ’s finding that Dr. Vanderryn’s opinion wantitled to no significant weight is
problematic. A medical provideloes not have to justify apinion. Although the degree to
which the physician’s opinion is supported by velat evidence is one factor to consider when
weighing a medical opinion, a lack of documermtaiin the record should have prompted the
ALJ to re-contact Dr. Vanderryn. As tlaase was adjudicated in 2011, § 404.1512(e) required
the ALJ to seek additional evidence or ciaafion from a medical source if there was
insufficient support for the source’s concluss about Ms. Freeman mental limitations, the
severity of those limitations, or the effeftthose limitations on her ability to worlkobinson v.

Barnhart 366 F.3d 1078, 1084 (10th Cir. 200%4)The failure to do so was error.

’ As the ALJ did not mention the timing of Dfanderryn’s treatment apinion in relation to
Ms. Freeman'’s date last insurdige Court will not consider thigost hocargument asserted by
the CommissionerSee Robinson v. BarnhaB66 F.3d 1078, 1084 (10th Cir. 2004) (ALJ's
decision should be evaluated solelytbe reasons stated in the decision).

8 The Court notes that § 404.1512 was cherig€012, eliminating this requiremeree
Borgsmiller v. Astrug499 Fed.Appx. 812, 815 (10th Cir. 2012). According to the
Commissioner, this rule was ciged to give an ALJ more “flelility in determining how best

to obtain information.” How We€ollect and Consider Evidee of Disability, 77 Fed. Reg.
10651-01 (Feb. 23, 2012) (to be codified at2B.R. § 404.1512). Although the Commissioner
eliminated this specific rule, he indicated that “there are times when we would still expect
adjudicators to re-contact a person's medicalcgofirst; that is, when re-contact is the most
effective and efficient way to obtain the infation needed to resolve an inconsistency or
insufficiency in the evidence received from that sourdd.”

14



B. Past Relevant Work

Although reversal is required on other grouritle Court addresses Ms. Freeman’s final
challenge in the interest ofarity. At Step 4, the ALJ found that Ms. Freeman was able to
perform her past relevant work as a telephofieiswy and was, therefer, not disabled. She
based this finding on the vocational expert’'sitaghy at the hearing. Ms. Freeman points out
that she was never employed as a telephone solisttbrather worked ia cellular phone store
selling cellular phoneand equipment. As a result, according to Ms. Freeman, this finding is not
supported by substantial evidence.

Based on the record, Ms. Freeman never wodseal telephone salior. According to
her Work History Report, Ms. Freeman waspéoged by a company variously called Commnet
Cellular, Airtouch, and Verizon1996 to 2000 idlgkar phone salesShe shelved inventory,
arranged floor displays, and sold cellyiwones and accessories.v&i the job title and
description, it is clear thafls. Freeman worked in a store, selling individual phones to
customers. In contsh, a telephone solicitor:

Solicits orders for merchandise or sees over telephone. Calls prospective

customers to explain type of servicenoerchandise offeredQuotes prices and

tries to persuade customer to buy, ugngpared sales talk. Records names,

addresses, purchases, and reactionsosipacts solicited. Refers orders to other

workers for filing. Keys data from ordeard into computer, using keyboard.

May develop lists of prospects from cand telephone directories. May type

report on sales activities. May corttgdriver] to arrange delivery of

merchandise.”
Dictionary of Occupational Titlest299.357-014. Clearly these jodr® not the same. As such,

the vocational expert’s testimony that Ms. Freemauld perform her past relevant work is

incorrect.
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For the forgoing reasons, the CommissraofeSocial Security’s decision is
REVERSED, and the case REMANDED.
DATED this 12" day of August, 2013

BY THE COURT:

Drosce 4. Fhcage,

Marcia S. Krieger
Unhited States District Judge
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