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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 12-cv-01545-M SK
MARK B. HAGELIN,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting Commissioner of Social Security,

Defendant.?

OPINION and ORDER

THISMATTER comes before the Court on Plaintiff Mark B. Hagsleppeal of the
Commissioner of Social Seaty's final decision denying hiapplication for Disability Insurance
Benefits under Title Il of the Social 8&ity Act, 42 U.S.C. 88 401-33, and Supplemental
Security Income under Title XVI of the Social Security Act, 42 U.S.C. 88 1381188«¢ing
considered the pleadings and the record, the Court

FINDS andCONCL UDES that:

l. Jurisdiction

Mr. Hagelinfiled claims fordisability insurance benefifursuant talitle Il and
supplemental security income pursuant to Title XVI. ikigally asserted that hdisahlity
began orDecembel, 2001. On advice of counsel, he modified this date to March 30, 2007.

After hisclaims were initially denied, Mr. Hagelifiled a written request for a hearing before an

! At the time Mr.Hagelinfiled his appeal, Michael J. Astrue was the Commissioner of Social
Security. Carolyn W. Colvin is substituted as the Defenithathtis actionto reflect her
designation as Acting Commissior@rSocial Security, effectivEebruary 14, 2013.
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Administrative Law Judge (“ALJ”). This request wgranted and a hdag was held oiMMay
24, 2011.

After the hearing, the ALJ issued a decisamd foundhatMr. Hagelinmet the insured
status requirements of the Sociat@dty Act through March 31, 2007. The ALJ also found
that: (1) Mr. Hagelin had not engaged in substantial gaiatalvity sinceMarch 30, 2007(2) he
hadsix severampairmentsdegenerative lumbar dislisease, mood disorder not otherwise
specified, personality disorder not otherwise specified, fpastnatic stress distder (“PTSD”),
schizophreniand marijuanabuse (3) none of these impairments, considered individuaily
together, met or were equivalent to one of the listed impairments in 20 C.F.R. Part 404PSubpt
App. 1 (“the Listings”); (4Mr. Hagelinhad the Residal Functional Capacity (“RFC”) to
performlight work as defined in 29 C.F.R. §§ 404.1567(b) and 416.96%&(H) the following
additional limitations: no sitting for more than fofftye minutes at a time without the
opportunity to stand; no standing or walking for more than four hows aight hour workday;
occasional stooping, balancing, crouching, crawling, kneealglimbing ramps or stair$0
climbing of ladders, ropes or scaffolds; frequent handling or fingerio@jetts;no work
involving unguarded heights or unguarded hazardous mechanical equipment; no reqtirament
Mr. Hagelinunderstand, remember carry out more than simple instructions; no more than
superficial interaction with coworkers; and no interaction with the public. Givee the
limitations, the ALJ found that Mr. Hagelmasunable to perform his past relevant work.
Finally, the ALJ found that (SVir. Hagelin was not disabled because he wastalperform

other jobs in the national economy, including mailroom clerk and routing clerk.

2 All references to the Code of Federal Regulations (C.F.R.) are to the 2012 editieafteder

the Court will only cite the pertinent Title Il regulations governing disalitisyirance benefits,
found at 20 C.F.R. Part 404. The corresponding regulations governing supplemental security
income under Title XVI, which are substantively the same, are found at 20 C.F.R. Part 416.
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The Appeals Council denied MAageliris request for review of the ALJ’s decision.
Consequently, the ALJ’s decision is the Commissioner’s final decision for parpbgalicial
review. Krauser v. Astrug638 F.3d 1324, 1327 (10th Cir. 201Mr. Hagelirds appeal was
timely brought, and this Court exercises jurisdiction to review the CommissibBecial
Security’s final decision pursuant to 42 U.S.C. 8§ 405(g).

. | ssues Presented

Mr. Hagelin raises four challenges to the Cassioner’s decision: (1) the ALJ’s mental
RFC finding was not supported by substantial evidence because it did not includet@iirafta
moderate to marked impairment in social adaptatiariimitation that warranted a finding of
disability; (2) the ALJ improperly relied on Mr. Hagelin’s failure to follow naéealth
treatment recommendations as a basis for finding him not disablede (8).8's physical RFC
finding was not supported by substantial evidence; and (4) the ALJ’s Step 5 finding that Mr
Hagelin could perform other work was not supported by substantial evidence. Given the short
disability period, March 30-31, 200&n essentiaduestion in this case is whether Mr. Hagelin
was disabled during that time period.

1. Material Facts

Having reviewed the record in light of the issues raisednéterial facts are as follows.
Born in 1960Mr. Hagelinattended college amnvdorked as a telemarketer and in consumer
surveying and researcir. Hagelin asserts thae suffers fromback pairand PTSD, as well as
cognitive andehavioral problems

Due to the amendment of the date of onset of disability and the limited coverage period,
the time period for determination of a disabilityMsrch 3G 31, 2007. Put another way, in

order for Mr. Hagelin to be entitled to benefits, he must establish that he wasdimablee of



thesetwo days and that the disability lasted for a continuous period of not less than 12 months —
at leastuntil March 30-31, 2008.

The evidencen the record can be divided into twategories: evidence relategMr.
Hagelin’s lower back impairmeind evidence related his mental impairments. Mr. Hagelin
was first treated folower back pain in 2002At that time,Mr. Hagelin complained of pain
radiating from his lower left lumbar area into his buttocks and &8l and xrayimages from
March 2002 showethe following: moderately large central and left paracentral eislusion at
L5-S1 with compression of the thecal sac to the left of midline; loss of definition ofi¢fire air
the S1 root, suggesting compression and/or displacement; disk and end plate degenerative
changes; irregularity and deformity of anterior superior aspect ardiearly lower lumbar end
plate osteophyte formation. A contemporaneous physical examination ceregileed lumbar
range of motion, positive left straight leg raise, notable weakness alobg-tledistribution,
and a tender left sciatic notch.

After 2002, there is a gap in the records until March 2@G3hat time,Dr. Dwyer
performed a pysical examinatiomnd found that Mr. Hagelin had full range of motion but a
slow, antalgic gate angnderness in his lumbar spine. MRI and x-ray images from April and
May 2009 had the following findings: amlar bulges at L3.4, L4-L5 and L5S1; severe
degenerative changes at-Bawith loss of disk height on T2 signal; and possible compression of
left L5 and/or S1 roots.

Dr. Carson, a consulting physician, performed a physical examinatioeaaded x-
rays of Mr. Hagelin’s lower back in February 201Dhe results of the physical exam were as
follows: Mr. Hagelin had tenderness over his lower lumbar spine; full range mmudthis

cervical spine, hips, knees, ankles, shoulders, elbows, wrists and fingers; laxioartth 90



degrees and extension to 15 degrees; lateral flexion of 20 degrees to the right and 3Galegree
the left; positive straight leg test on the right; and the inabiliggteat. X-ray images showed
marked narrowing of the L5-S1 disk space. Based on the examination and x-rayssém. Ca
concluded that Mr. Hagelin had the following physical limits: sit, stand, and walk for2® t
minutes at a time; sit no more than 3 to 4 hours in an 8 hour workday; stand and walk no more
than 1 to 2 hours in an 8 hour workday; lift and carry no more than 10 pounds occasionally;
climb and bend occasionally; and no stjogt

Turning to Mr. Hagelin’'s mental impairmentbge earlistrecordsaddressing these issues
arefrom July 2000, when Mr. Hagelin was seen at Denver Health for depression and delusional
thinking. The next records are from April 2006, when Mr. Hagelin was evaluated by the
Community Health and Counseling Services. He was diagnosedeptbsion and the
treatment provider, Mr. Williams, also wrote in the evaluation that Mr. Hagelia lagressed
mood and affectuicidal ideationhopelessness, questionable judgnaert anxiety with
claustrophobia due to incarceratiodr. Hagelin was unkempt, with many scratclaesl
abrasions on his skin, bwias able to concentrate and remembarMay 2006, Mr. Hagelin was
evaluated by Mr. Moynihan, a licensed counselde. wrote that Mr. Hagelin was a prior mental
health services @nt but had not been seen in several years. Mr. Hagelin was agitated but
cooperative, had a depressed, despairing and anxious mood, exhibited suicidal idedtemh, but
intact judgment and memory with logical thotigihocess. He was diagnosed with PTSD, mood
disorder and rule out personality disorder.

The nextpertinentmental health records are frdvtay 2008 Mr. Hagelin was seen by

Dr. Gutierrez and told him that he had a history of PTSD with increasing symptoms of

3 Although Exhibit 2F contains records from November 2006 and May 2007, thesecontain
little relevant information Similarly, Exhibit 3 contains records from November 2007akh
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depression and rage. Dr. Gutierrez observed that he was knowledgeable about s dordit
was resistant to Dr. Gutierrez’s treatment advidéter a four month gap in treatmemdy.
Hagelin began receiving mental health counseling and other services frommuh8t&et Clinic
and the Colorado Coalition for the Homeless, among other organizations. Spanning a time
period from October 2008 through 2011, the bulk of ¢hislenceconsists otase management
notesfrom case workers ammbunselors. Documented these case management notes are
dozens of instances in which Mr. Hagelin had outbursts of frustration andvemgredealing
with people, whether his counselors, medical providers, acquaintanitesgeneral falic.

When interacting with case managers and social workers, heftsasagitatedangry
and verbally abusive. Imultiple instances ilNovember of 2008, February, July, Octobad
December of 2009, and February, April, May and June of 2@0.(05lagelin wasangry,
threatening, or vedlly abusive towards his case worker@r Exampé, during an April 2010
meetinghe was agitatedith Ms. Steevesa counselor. Himood repeatedly alternatedtween
extreme anger aneimotional containment. Eventually he was asked to leave after becoming
aggressive toward another cliem. June 2010he sent several threatening emails to case
workers, including an email that stated “[y]ou picked the wrong MessianitoJstart a WAR
with. A HOLY war.” (capitalization in original). elalsoverbally abusednd threatened
movers helping him transport household items.

At certain times, Mr. Hagelin seeu to understand his problems, and apologized to his
case worker more than once. Howeweiaddition to the behavior noted abovase worker
notes from 2009 through 2011 document Mr. Hagelin’s hard to follow thought process,

obsession with conspiracy theories, corruption and persecution, claims of special, pooe

only addres$/r. Hagelin’s mental impairments insofar as they list PTSPpaatsof hismedical
history.



hygiene, including bed bug infestatioafusal to take medicaticand continual difficliies with
figures of authority, including security guards and the poliMe.Hagelin also yelled at medical
providers, verbally confronting and berating Denver Health medical personngtiir2®09 and
Denver Department of Human Services employees in November 20009.

These counseling notes are supplemented in the record by opinions from Ms.
Bodensteiner, a nurse practitioner, Dr. Kutz, a psychologist, Dr. Cookson, an examining
physician, and Ms. Steeves, one of Mr. Hagelin’s counselors.

In February 2009, Ms. Bedisteiner, a nurse practitioner, completed a MEDrm. She
opined that Mr. Hagelin would be disabled for twelve months or longer due to PTSD. She based
this assessment on symptoms that includ@dbility, hostile thinkingand violent behavior
stemmng from abuse. Mr. Hagelin saw Ms. Bodensteiner three more fiiame®ugust 2009 to
May 2010. In her notes, Ms. Bodensteideignosed Mr. Hagelin with Post Traumatic Stress
Disorder (“PT'SD”) and depression. She wraokathe believed his symptoms were caused by
low testosterone arttiat he was, at times, irritable and rantbdwd inequality, the government
and a &ck of help. Finally, she wrote that Mr. Hagelin did not want to take medication.

As part of the disabilit evduation process, Dr. Kutz, a psychologistrformed a Mental
Status Examination on Mr. Hagelin in February 2010. Dr. Kutz reviewed Mr. Heggedirord,
took a verbal historgnd screeneiir. Hagelin for depression, anxiety, mania and psychosis.
Dr. Kutz concluded that Mr. Hagelin exhibited no clear or acute depression or anxietyj no pai
behavior, no indication of any psychotic qualities and was fully oriented. He diagnosed M
Hagelin with a mood disorder, probable personality discaddr‘perhas limited social
contact.” Dr. Kutzalsoconcluded that Mr. Hagelin had moderate impairment in his attention,

concentration, persistenaad pace relative tovaork setting. He wrotéhat “[h]is social



adaptation is probably more moderately to markedpaired’ Finally, Dr. Kutz concluded that
Mr. Hagelin’s “understanding and memory do not show any significant impairnaemnt,that he
“is basically psychologically stable, although he is prone to some coniliti®thers.” The

ALJ gave great weigltb this opinion and incorporated several of Dr. Kutz’ findings into the
RFC.

In April 2011, Dr. Cookson examined Mr. Hagelin. Dr. Cookson'’s psychiatric evaluation
included a summary of Mr. Hagelin’s self-reported mental health historyeshiés of anental
status exam, as well as observations based on his medical record. Dr. Cookson diagnosed M
Hagelin with schizophrenia, delusions of grandeur and persecution and frequent disooganizati
of speech and behavior. Dr. Cookson witbtg Mr. Hagelirwas somewhat paranoid and
irritable and had an “idiosyncratic style of perceiving reality and psieg$nformation.” Dr.
Cookson also wrote that Mr. Hagelin had a lack of personal awareness and behavior but did not
feel that he should be admitted toiapatient psychiatricmit. Finally, Dr. Cookson concluded
that Mr. Hagelin would naiake medication if it were prescribed and that it might be difficult to
find him a community service placement given his problematic behavior. The ALJ did not
discusslhiis opinion in the decision.

Based on her interactions with Mr. Hagelin from April 2010 to April 2044, Steeves
completed a Medical Source Statement of Ability to do \Rekated Activities (Mental) in
May 2011. Ms. Steevesoncluded the following about Mr. Hagelime had mild limitations in
the ability to understand, remeeriand carry out simple instructions; moderate limitations
judgmentaswell astheability to understand, remember and carry out complex instructions; and
marked limitations in the ability to interact appropriately with the ijpublipervisors and

coworkers as well as the ability to respond appropriately to usual work@iiand changes in



a routine worlksetting. Ms. Steevespined that Mr. Hagelin was periodically “emotionally [and
verbally] explosive,” had no tolerance for stress, an inability to understandamiesituations
and poor hygiene.

In the decision, findings were made about bdthHagelin’s statements regarding his
subjective symptoms as well as the mediga@hions outlined above. Mr. Hagelin’s statements
were found to be not credible based on his “calm and logical” appearance at thg, ineswrin
insight into his medical conditm his failure to take medication, and his activities of daily living
In support of these findings, the decision cited to Exhibits 5F (a May 2008 treagoermt from
Dr. Gutierrez) 7F (Dr. Kutz’'s February 2010 report), 6F (Dr. Carson’s February 2010 report)
and 14F (a counseling record from April 2010).

The decsion gave great &ight to Dr. Kutz’s opinion, citing Exhibit 9F (the State agency
psychological assessment from Dr. Ryan). However, the decision gaveditletwo Dr.
Carson’sopinion, citing Exhibit 3A (ghysical RFC assessment from the single decision maker
Ms. Jdt, who initially evaluated Mr. Hagelin’s disability cla)mThe decision also gaviéle
weight to Ms. Bodensteiner and Ms. Steeves opinions, citing Exhibits 2F (counsebngsr
from April 2006 to May 2007), 3F (counseling records from September 2007 to February 2009),
5F (Denver Health medical records from March 2007 to April 2009), 8F (counseling records
from February 2009 to February 2010), 13F-15F (counseling records from October 2008 to Apri
2011), and 17F (psychotherapy notes from October 2008 to May 2011). Although the decision
cited these exhibits generally, no specific examples of evidence from ¢oesdsrwere given,
and no specific piece of evidence was compared with Ms. Bodensteiner or Ms. Steaoes 0pi

save a 2010 quote from one of Mr. Hagelin’s counselors that he was “fixated on higegglerce



sense of injustice.” Finally, Dr. Cookson’s March 2011 opinion was not mentioned in the
decision.
V.  Standard of Review

Judicial review of the Commissioner of Social Security’s determination than@aolais
not disabled within the meaning of the Social Security Act is limited to determining wkiethe
Commissioner applied the correct legal standard and whether the decision is supported b
substantial edence. Watkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). “Substantial
evidence is such relevant evidence as a reasonable mind might accept as adequatd 0 supp
conclusion. It requires more than a scintilla, but less than a prepondekamxoe. Astrug489
F.3d 1080, 1084 (10th Cir. 2007). On appeal, a reviewing court’s job is neither to “reweigh the
evidence nor substitute our judgment for that of the ager8sahum v. Barnhart385 f.3d
1268, 1270, 105 Fed. Appx. 990 (10th Cir 20@ioting Casias v. Sec’y of Health & Human
Servs, 933 F.2d 799, 800 (10th Cir. 1991))he evidence relevant to a social security claim is
the evidence after the alleged onset date and before the expiration of a clamsantd status.
Miller v. Barrhart, 175 Fed.Appx. 952 (10th Cir. 2006).

V. Discussion

In order to establish that he was disabled and therefore entitled tatdevief Hagelin
must establish that he was disabledMarch 3031, 2007and that this disabilitgubsequently
lasted at least one yeamtil at leastMarch 3031, 2008. In evalating the evidence related to a
disability claim, the relevant evidence is the evidence after the alleged atesend before the
expiration of a claimant’s insured statudiller, 175 Fed.Appx. at 952. According to the

decision,all the evidence was carefully considerbdt none addressed Mr. Hagelin’s condition
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on the operative dates, and the Decision did not explain how medical evidence and opinions tied
to the circumscribedisability period

For example, the justificatiaior dismissing Mr. Hagelin’s statementsoat his
subjective symptoms welmsed on evidence from outside the disability period. The decision
cited to Mr. Hagelin’s calm and logicappearance dlhe hearinghis insight into his medical
condition,his refusal to take medicatipand his daily functionings examples of evidence that
contradicted his statements. However, all this evidence was generatedevéleattisability
period: hie hearing in this case was heldMay 2011;Dr. Gutierrezwrotein aMay 2008
treatment notéhat Mr. Hagelin had some insight into his condition; Dr. Kutz wrote in his
February 2010 report thitr. Hagelin expressed a reluctance to take mediGadiath a
counselor wrote in an April 2010 note that Mr. Hagelin had extensive knowledge about legal
statues and the Bible. All of these records are from at least a year after the digaiibty, and
the hearing was held more than four years after the asserteditigaribd. It is not clear how
this evidence relates to Mr. Hagelin’s disability during March 2007, and theatedes not
explain its relevancy.

Similarly, the evidence used to justify the weight given several of theoogimas
generateautside the relevant disability period. For example, Dr. Kutz’'s opinion was given
great weight because it “comport[ed] with other substantial evidence,” ingladsState
psychological assessment from Dr. Ryan. However, both Dr. Kutz's opinion and DrsRyan’
as®ssment were dated February 2010. Both Ms. Bodensteiner and Ms. Steeves’ opinions were
given little weight, in part, because they were inconsistent with the meeloratl. In support of
this assertion, the decision cited to Exhibits 2F, 3F, 5F, 8F, 13F-15F, and 17F. However, none of

these records were generated duthmgdisability period, and the decision does not discuss any

11



of these records with specificity. In fact, the majority of these re@edBom well after the
disability period. Dr. Carson@pinion was given little weighiecause it was not “supported by
the entirety of available objective medical findings.” However, the decisionnbd&ste with
specificity what evidence contradicts Dr. Carson’s opinion, nor does the opkptainhow Dr.
Carson’s February 2010 opinion, or any of the other evidence that relates to Mim’slage
physical impairment, relates to the disability period.

When looked at from a longitudinal view, the evidence of both Mr. Hagelin’s mental and
physical impaiments tends to show a steady increase in symptoms and decline in functionality
over the years. This might suggest that Mr. Hagelin was disabled during the M&th23D7,
disability period. Or, the evidence might be insufficient to establish disadnlititat date and at
least one year after. Whatever the c#ise decision does not discuss how the evidence in the
recordrelates to the disability datdn the absence of this analysis, this Court cannot determine
whether the decisionltimatefinding that Mr. Hagelin was not disabled as of March 30-31,
2007, is supported by substantial evidence.

For the forgoing reasons, the Commissioner of Social Security’s decif&VIERSED
andREMANDED for further proceedingh accordance with the Court’s analysishe Clerk
shall enter a Judgment in accordance herewith.

DATED this 26th day ofSeptember2013

BY THE COURT:

Marcia S. Krieger
United States District Judge

12



