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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger

Civil Case No. 13-cv-00181-MSK
ADDONS, INC.

Plaintiff,
V.
BELTEK, INC.,
ADVANCED TECHNICAL ELECTRONIC KNOWLEDGE SOLUTIONS, INC., and
ROXANNA BELL,

Defendants,
and
FIRST STATE BANK,

Counterclaim/Third Party Plaintiff,
V.
ADDONS, INC.,

CounterclainDefendant,
GLENN MAXELL ROGERS,
CHRISTOPHER LONG, and
ALAN SAGE,

Third-PartyDefendants.

OPINION AND ORDER GRANTING MOTION TO REMAND

THISMATTER comes before the Court pursu&b Plaintiff AddOns, Inc.’s
(“Addons”) Motion to Remand# 10), Counterclaim/Third-Party Rintiff First State Bank’s

(“First State”) responsg# 13), Defendants Beltek, Inc. (“Bek”), Advanced Technical
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Electronic Knowledge Solutions, INCATEK”), and Roxanna Bell's respong# 14), and
Addons’ and Third-Party Defendants’ Christeph.ong, Glenn Maxwell Rogers, and Allen
Sage’s reply# 15).
FACTS

On July 12, 2010, Addons commenced this actigainst Beltak, ATEK, and Ms. Bell in
the Colorado District Court for Denver County.alleged that, in 2007, it &red into a contract
with Ms. Bell and her late husbd, who were acting on behalf BEltek and ATEK, to purchase
certain assets of those companies, most ngtalgroduct called “Syncrhonizer Software” that
Beltek and ATEK owned. Addons contends tlospite entering into the contract, the
Defendants failed to deliver the “source cottethe Synchronizer Software, making it
impossible for Addons to monetize the softwiaréhe way it had intended. Moreover, Addons
contends that the Defendanttsdy represented the extenttbich sales of the Synchronizer
Software to new customers were “in the pipeliaethe time of the contract; made various false
representations to Addons in financial statats and other materials showing Beltek and
ATEK’s costs and expenses; falsely represetdetddons that an important patent that the
Defendants had applied for was about to betgrhrwhen, in fact, they knew that the patent
application had already beeneejed; and conveyed negative imf@mtion to a third-party about
Addons, causing that third party to discontimueusiness relationship with Addons. Based on
these allegations, Addons asserted four claimiagthe Defendants: @ommon-law fraud; (ii)
common-law negligent misrepresentation) ireach of contract; and (iv) common-law
intentional interference with pspective business advantage.

On August 10, 2010, the Defendants filed asver and asserted counterclaims against

Addons. Specifically, the Defendants allegjeat Addons had defaulted on the payment

! Also pending is a request for forthwith hear{#d1) on the Motion to Remand. That motion is denied as moot.
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schedule set forth in the partiesintract, and thus, asserted ceunafaims for breach of contract
and a request for an accounting.

There appear to have been extensive prongedhat occurred thereafter in state court,
but the record presently befdies Court only hints at their spe. In February 2012, Ms. Bell,
acting on behalf of herself and for Beltek andEXT, assigned those parties’ interests in the
counterclaims against Addons in this case taState. A jury trial commenced in the state
court on May 14, 2012, at which time Addons nubYyen unspecified grounds) to dismiss the
Defendants’ counterclaims. Thkeurt found that the Defendants had assigned the claims, such
that First State, not the Defendants, was ¢ag party in interest capable of pursing those
counterclaims. In light of First State’s absefroen the litigation, it appars that the state court
continued the jury trial. In further ordersMeay and June 2012, it apgrs that the state court
invited First State to inteane in the suit for purposes of pursuing the counterclaims.

It is not clear what occugd in the interim, but on @bout January 23, 2013, First State
filed a Complaint In Intervention in the stateudoproceeding. (Notabjyt appears that First
State did not formally move to intervene i tuit until February 4, 2013after this action had
been removed.) In addition to assertingabenterclaims for breach of contract and an
accounting, First State’s Complain Intervention further asged that Addons, along with
Third-Party Defendants Rogers, Long, and S&gedulently induced Ms. Bell, Beltek, and
ATEK into entering into the contract by conlieg Addons’ plans to g)oit the Synchronizer
Software and Beltek and ATEK’s customer infotioa in certain adverse ways. First State also

asserted a claim for copyrigintfringement, in violation of 17 U.S.C. 8§ 501, in that Beltek



“repossessed” the Synchronizer Software fisadaons in August 2012, yé&ddons continued to
use the software, thereby infringing udeltek’s copyrights in the softwafe.

On January 24, 2013, the day aftdiled its Complaint Inntervention, First State filed
the instant Notice of Removal, alleging tliais Court possesséelderal subject matter
jurisdiction over the action onderal question grounds (by virtoé First State’s copyright
counter/third-party claim) under 28 U.S.C. $44and on diversity of citizenship grounds under
28 U.S.C. § 1332.

Addonsnow moves(# 10) to remand the action, allegingatiFirst State’s removal was
improper.

ANALYSIS

Normally, only defendants are permittede@move actions to federal courts, and only on

the strength of the claims asserted by the pfginbt due to any couetclaims the defendant
might assert.See e.g. Holmes Group, Inc. v. Vornado Air Circulation Systems, Inc., 535 U.S.
826, 830 (2002). Moreover, the action must lmeaeed within 30 days of the removing party
becoming aware of the grounds for such removal. 28 U.S.C. § 1446gbkever, 28 U.S.C. §
1454 provides for an exception to that rule@ses involving (among other things) claims of
copyright infringement. In such cases where “any party asserts a claim for relief” sounding in
copyright, the action “may be removed by any yaand the time limitations on such removal
“may be extended” by the court “for causg®wn.” 28 U.S.C. § 1454(a), (b).

Although First State invokes the speciahowal rules governing copyright actions as

supporting its removal of this cagbe Court finds that the recohgrein is insufficient to permit

2 The Notice of Removal states that, after assigningamet Beltek and ATEK’s) claims against Addons to First
State, Ms. Bell and First State later madglifithat assignment to give First 8tat70% interest in those claims, with
Ms. Bell retaining a 30% interest in the claims. The redoes not reflect, however, that Ms. Bell has joined in
First State’s counter- ahird-party claims.
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the conclusion that this case fitsthin section 1454. Specificgllthis Court finds that nothing
in the record indicates that, as of this time, tFtate’s participation ithis action has yet to be
approved.

The current record before this Court itaties only that: (i) the state court “invit&dFirst
State to intervene in this aoti in May 2012; (ii) First Statel&id a Complaint In Intervention
more than six months later, without first sexgka formal order permitting it to intervene; and
(ii) First State’s formal request for permissionritervene was not filesh the state case until
February 4, 2013, after it had already effedterlpurported removal dlis action (and thus,
after the state court had been divested of angdiction to even consider the motion, 28 U.S.C.
§ 1446(d)). Thus, at this stagdke record reflects that Firste¢’s Complaint In Intervention is
nothing more than a putative pleading — an indicatif the counter- anditld-party claims that
First State would assert if the court with appradgerjarisdiction grants ieave to do so. Because
the Complaint In Intervention is simply hypotital at this stageats equally hypothetical
copyright claim is thus insufficient to confiederal subject-matter jdliction upon this Court.

First State argues that, “in view oktbtate court’s oral order” directihig to intervene —
an order which is nowhere to be found in the&tant record -- a motion to intervene is “a mere

formality.” The Court does not share First Staitgasual regard for such matters. A lawsuit is

3 “Invited” is the word chosen by First State in its February 4, 2013 Motion to InterDmoket # 15, Ex. G. First
State’s Notice of Removal uses the word “ordered.” However, notwithstanding the requiremeinstistate’'s
Notice of Removal include copies of all orders servethbystate court upon Firstes, 28 U.S.C. § 1446(a),
nothing in the record reflects a specifirder by the state court granting Flssate leave to intervene. The only
copy of any state court order in the reto this case is the test of the May 14, 2012 Minute Order that says nothing
about First State’s intervention. First State makes refeterzartain transcripts of ttetate court proceedings in its
response, but it has not supplied the Court with copié®ost transcripts, nor quoted any language from the state
court that unambiguously grants First State leave to intervene.

* The record unambiguously reflects that even First State did not understand itselhtteba command of the
state court to immediately imieene. Despite being aware of the allegide court “order” to intervene by June
2012, First State considered that it “might have other options to review and pursue” in lieu of intervention, and
further concluded that “it neededgarsue further discovery,” extending irlf@cember 2012, “in order to review
and confirm its options” as to whether it would seek toririee. Thus, First State’s own behavior indicates that it
did not understand the stateucoto have affirmatively “ordered” it to intervene.
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not a cocktail party, where a mere desire tdigpate, or even an “invitation” to do so, is
sufficient of itself to get in. Both C.R.C.P. 2jand Fed. R. Civ. P. 2¢)(both contemplate that
a party seeking to intervene “shall serve diamto intervene upon the parties” in the action,
regardless of whether the intervention sought imyssive or “as of right.” By extension, if
intervention must be sought via motion, it miistgranted by the Court before it becomes
effective. Thus, in the absence of an offdem either the stateoairt (which lacked the
jurisdiction to grant First State’s post-removaltioo to intervene) or this Court (in which no
motion to intervene has beéled) granting First State the rigtd participate in this action, First
State’s removal is improper.

Contrary to First State’siggestion, the court’s approval @fequest to tervene is no
“mere formality.” Even where a movant se@krvention “as of right” under either C.R.C.P.
24(a) or Fed. R. Civ. P. 24(a), the court $t@s authority to denguch intervention upon a
finding (among other things) thtte request is not “timely.N.A.A.C.P. v. Sate of New York,
413 U.S. 345, 365 (1973). Timeliness is to beuatald from all of the relevant circumstances,
but one important factor is “the poittt which the suit has progressedd. at 365-66. Here, the
record indicates that the caseswa an advanced stage inyR012 — indeed, the state court’s
minutes indicate that a jury trial had commenoadhat day. The matter certainly became even
more advanced over the more than six montfogealuring which First State failed to seek
intervention, and the parties represent that, daiseomoment First State removed this action, the
matter was set for another junjal to commence on Februa2$, 2013. Thus, this Court has
grave doubts that First State’s motion to inteevemuld be considered “timely” by whatever

court would be called upon toake such an adjudication.



The untimeliness of First State’s requegntervene is further sharpened by examination
of the counter- and third-partyasins it seeks to assert. TheuEt notes that First State has no
inherent interest in such claims; its interestearigy virtue of an assigrent and thus is entirely
derivative of Ms. Bell, Beltek, and ATEK’s interestas to the two counterclaims first asserted
by Ms. Bell, Beltek, and ATEK, the record refletisit First State originally held a complete
interest in such counterclaims, lhereafter re-conveyed a 30% netst in those claims back to
the Defendants. Because the Defendants repaaty to this action,rad capable of asserting
their own interest in those counterclaims, @wurt has some doubt that First State has any
particular right to intervene tassert such counterclaimSee C.R.C.P. 24(a), Fed. R. Civ. P.
24(a) (intervention as of right not availableax “existing parties adequately represent [the]
interest” claimed by the movant).

As to the “new” counter- and third-partyaghs First State intels to assert — the
fraudulent inducement and copyright claims e-@ourt has some doubt that any “invitation” by
the state court to First Stateitdervene specificallgontemplated that First State would expand
an already mature litigation by asteg heretofore unpled counterclaimhssiven the age of this
case and the last-minute introduction of the neantd, it may very well béhat the state court
would only grant First State leaveitdervene to assert its interest in the existing counterclaims,
and require it to pursue the new claims in@asate action. (Certailwere this Court to
entertain jurisdiction over ¢haction, it would do so.)

Accordingly, this Court finds that Firste@é has failed to demanmate that it has even

been formally joined in this actih, much less that it has the auttyto effectuate the removal of

® Because the Defendants apparently retain their 30%e#tti@ these “new” counter- and third-party claims, the
Court also has some doubt as to Wketirst State can pursue the claimithout joining the Defendants as
additional counter- or third-party plairfsf There is no indication to date that Ms. Bell, Beltek, or ATEK intend to
assert the same fraudulent inducemertogryright claims that First State does.
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the action on the strength of a copyright counéemt! Because this Cduacks jurisdiction over

the action on the face of the cemt record, the matter is remandedhe Colorado District Court

for Denver County for further proceedings pursuant to 28 U.S.C. 8 1447(c). Moreover, because
it appears to this Court thatri State had neither obtained eoen sought leave of the state

court to intervene at the tinieeffected the improper removal, the Court finds it appropriate

under 28 U.S.C. § 1447(c) to require First State to bear Addons’arubstttorney’s fees

incurred in seeking remand. Addons shall diteappropriate motiorupporting any claim for

such fees within 14 days of this Order, &mnct State shall respondthin 7 days of Addons’

motion. No reply shall be permitted.

CONCLUSION

For the foregoing reasons, Addons’ Motion to Rem@D) is GRANTED. The Clerk
of the Court shall promptly transmit the entirefythis case’s file to the Clerk of the Colorado
District Court for Denver County. Thgarties Motion for Forthwith Hearin@ 11) is DENIED
ASMOOT. Pursuantto 28 U.S.C. § 1447(c), Addoralldbe entitled toecovery of its costs
and reasonable attorney’s feesnfr First State, upon motion maaéhin 14 days of this Order.

Dated this 6th day of February, 2013.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge




