General Steel Domestic Sales, LLC v. Chumley et al Doc. 568

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger

Civil Action No. 13-cv-00769-MSK-KMT

GENERAL STEEL DOMESTIC SALES, LLC, doing business as General Steel
Corporation,

Plaintiff,
2
ETHAN DANIEL CHUMLEY;
ATLANTIC BUILDING SYSTEMS, LLC, doing business as Armstrong Steel
Corporation;
GOTTFRID SWARTHOLM; and
PRQ INTERNET KOMMANDITBOLAG (LIMITED PARTNERSHIP), doing business as
PRQ Inet KB;
Defendants,
V.

JEFFREY KNIGHT,

Third-Party Defendant.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART MOTIONS
FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court on thej@ttions of Defendants Atlantic
Building Systems, Inc. and Mr. Chumley (collectively, “Armstron@)336)to the Magistrate
Judge’s July 30, 2014 Minute Ordgr306)denying, in part, Armsting’s Motions to Compel
(# 212, 226)the Plaintiff's (“*General”) respong& 365) and Armstrong’s repl{ 372)
General’'s Motion for Summary Judgmé#t486, 490) Armstrong’s respongg 495, 498)and
General’s reply{# 507, 509) Armstrong’s Motion for Summary Judgme#t488) General’s

responsé# 493) and Armstrong'’s repl{# 508) and General’'s Motion to Restrict Access
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(#516)
FACTS

The Court briefly summarizes the pertinent$aotre and elaboratas appropriate in its
analysis.

According to the Amended Complaif# 101) General is a company engaged in the sale
and distribution of prefabricadesteel buildings. It brieflgmployed Defendant Ethan Chumley,
but terminated his employment in July 2008r. Chumley then founded Defendant Atlantic
Building Systems, Inc., a busindbst also engages the sale and distrithon of prefabricated
steel buildings in direct competition with General.

In June 2011, Mr. Chumley purchased therimet domain nhame generalsteelscam.com,
and began hosting a website on it that, Gdroenatends, contained false and defamatory
material directed at Generahd its employees. (The websgaegistered overseas through
Defendants PRQ and its principal, Mr. Swahthgalthough General contends that Mr. Chumley
maintains control over it.) General filed a cdampt with the international agency that oversees
domain name disputes and was successfulaarsey a ruling that requiceMr. Chumley to turn
over the generalsteelscam.com site to Gendérlal.Chumley then registered a new domain,
steelbuildingcomplaints.com, which General ems repeats the defamatory content that the
predecessor website did.

Mr. Chumley promotes steelbuildingcomplaints.com through a process known as “back-
linking.” In essence, he (or, more accunatbis agents) creates hundreds or thousands of
placeholder websites that consist primarily of lick&itaining variations on the name “General
Steel,” all of which link back to steelbuildingmplaints.com or to wepages belonging to

Armstrong. The practice of back-linking is dgsed to manipulate the page-ranking algorithms



of search websites such as Google and Birayder to increase the prominence that the
steelbuildingcomplaints.com website will havesaarch results when a user searches using the
terms “General Steel” or its Mants. (The practice issd known as “Search Engine
Optimization” or “SEQ.”) General contends that the prominent placement of
steelbuildingcomplaints.com in search results for “General Steetagseto discourage

potential General customers. Mr. Chumlesoahllegedly purchases advertising space from
search companies, so that user searches for “@eBieel” or its variants result in the display of
ads for Armstrong.

In December 2012, Mr. Chumley alleggtlegan calling General’'s customers,
purporting to be an investigator with the Colorado Attorney General’s Office, inviting the
customers to file complaints against General. Mr. Chumley also allegedly sent letters to
General’s customers from the “Consumer Achmy Alliance — General Steel Investigation
Unit,” a fictitious entity, invithg customers to file claims oomplaints against General.

Based on these allegations,@eal asserts six claims) false advertising under the
Lanham Act, 15 U.S.C. § 1125(a)(1)(B) agaihst Defendants; (ii) violation of the Anti-
Cybersquatting Consumer Protection Act, 15.0. § 1125(d), against Armstrong, relating to
the registration and use of the generalsteelsmamwebsite; (iii) common-law libel against
Armstrong; (iv) unjust enrichnm against Armstrong; (v) civdonspiracy against Armstrong;
and (vi) misappropriation of trade sesrgh violation of C.R.S. § 7-4-1C4t segagainst
Armstrong, relating to these Defendants acquieing using General’s “valuable customer
information” and “customer lists and/or databases.”

Armstrong filed an Answe# 117)in which it asserted counterclaims against General

and third-party claims against Jeffrey Knight, General’s principal. Armstrong alleges that



General maintains a network of websitestaining “blatantly false and misleading
advertisements, stories, testimonials” and iothaterials promoting General, including false
representations that Generatdats subsidiaries) actually maagture steel buildings, that
General was founded in 1928 (rather than in 1895Armstrong contends), that it manufactures
and supplies steel to the U.S. military and andlustry, and so on. (Armstrong contends that, in
doing so, General is appropriatingethistory and corporate identity General Steel Industries,
Inc., a longstanding-but-unrelated entitAmstrong contends that, through these false
representations, General induces customers to patronize it instead of its competitors.
Armstrong also alleges that General’'s own wvitebsontains false or misleading promotional
information, including references it repeatedly receiving “Bé# the Industry Awards” that do
not actually exist, or falsely @&htifying prominent companies bsing General’s customers.

Armstrong also alleges that General hmsappropriated Armstrong’s trademarked logo.
In certain electronic brochures, Generaludgs a modified version of Armstrong’s logo,
replacing the phrase “Armstrong Steel” with fitease “Fraudulent Steel.” Armstrong contends
that General also uses Armstrong’s mark owatsous affiliated websites, such as in
advertisements displaying Armstrong’s logo aeading “buy an Armstrong Steel building!”; in
actuality, these advésements, when clicked, redirect theus General’'s website. (Armstrong
also alleges that it also holdscopyright on the logo, and tHaeneral’s use of the logo also
constitutes copyright infringement.)

Armstrong asserts two claims: (i) copyrighfringement, in violation of 17 U.S.C. § 501
et seq.against both General and Mr. ight; and (ii) false advertisg, in violation of 15 U.S.C.

§ 1125(a)(1)(B), against boeneral and Mr. Knight.



General# 486)and Armstrond# 488)both seek summary judgment on the claims
asserted against them. The Court will address the specific arguments raised in those motions
more completely below. Separately, there apptmbe an outstanding discovery dispute, in
which Armstrong filed Objection§# 336)pursuant to Fed. R. Civ. IP2(a) to an order by the
Magistrate Judge denying Armstrong’s motions to corell2, 213, 226)esponses to certain
interrogatories.

ANALYSIS

A. Discovery issue

The Court begins with Armstrong’s Objections to the Magistrateelsidgling. At issue
are three interrogatories posedAmynstrong to General: (i) “Inteogatory 2,” a request for the
“names, home address, and home telephoneelhdumber” of “all individuals employed by
General Steel in an administraior sales position” from 2009 g913; (ii) “Interrogatory 10,” a
request for the names, address, and telephaneenof “every customer who complained about
alleged misrepresentations and/or deceptiieamdulent advertising garactices by General
Steel” from 2009 to 2013; and (iii) “Interrogatory 1,” a request that “vaipect to the screen
shots disclosed by [Armstrong]” in Armstrongia/n production, that General state whether the
“such screen shot was authored and/or pastetthe internet either by General Steel or its
agents,” that it “state . . . the identificationadif letters, facsimiles, and emails between General
Steel and its employees regarding such didueg, customer testimaalis or blogs”; that it
“state . . . the identification” dhe same information as betwe&@aneral and “thirgharties”; that
it “state . . . the identification of any false infeation or fabricated customer testimonials or
blogs with regard to General Steel . . ., Gengrael’s charitable coributions, industry awards

given to General Steel, and the number ortilenf General Steel’s current or former



customers”; and that it “state . . . the identificatad all reports” concerng “the traffic and/or
number of links from such advertisitg [a list of specift websites].”

General refused to answike interrogatory concernintg employees on grounds of
relevance, produced certain recoofigustomer complaints incidetd a prior ruling of the Court
but opposed producing the remainds irrelevant and overly lidgnsome, and opposed the third
interrogatory as vague, overbdhyainduly burdensome, and compound.

Armstrong moved to comp@¥ 212, 213, 226)esponses to thesdenrogatories. The
Magistrate Judge heard those motjaraong many others, on July 30, 2@4806) According
to the transcript of that hearitig 259) the Magistrate Judge denigw motions with regard to
Interrogatory 1 without hearing any argument from plarties; she merely stated “I think it's
way overbroad. I'm not going to have the ptéfs going through 9,419 pages looking at stuff
that’s clearly irrelevant to respond to it. So that is - - that's demetie fact that it's
overbroad.” Similarly, as to Interrogatoriesr2d 10, the Magistrateidge denied the motions
without hearing argument, simply stating “Gené&tdel’s objections are stained on all of the
other issues that were raisddhink [these] interrogatories. . are uniformly overbroad,
irrelevant, and a blatant fisig expedition to obtain information about a competitor for purposes
unrelated to the case.” Armstrotigen filed the instant Objectioif# 336)to that ruling.

Rulings on non-dispositive issues by a Magite Judge are revived by this Court
pursuant to Fed. R. Civ. P. 72(a), amtl be reversed only if they arglearly erroneous or

contrary to law’* 28 U.S.C§ 636(b)(1)(A);Hutchinson v. Pfejl105 F.3d 562, 566 (10th Cir.

! Armstrong argue that because the Magistiatige’s explanation for her ruling did not

contain any meaningful discuesi of her rationale, her “bao®nclusion is beyond meaningful
judicial review,” warrating this Court reviewing the motions to comgelnovo Citing Hirsch
v. Zavaras920 F.Supp. 148, 149 (D.Colo. 1996). T@wurt finds the rationale ¢firsch —
which analogizes a Magistrate Judge’s rulingl@tovery disputes tie type of “findings
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1997);Ariza v. U.S. West Communicatiohsc., 167 F.R.D. 131, 133 (D. Colo. 1996).
Accordingly, Armstrong’s Objections will be oveled unless the Court finds that the Magistrate
Judge abused her discretion ofter viewing the record as aale, the Court is left with a
"definite and firm conviction thad mistake has been madéiza, 167 F.R.D. at 133;iting

Ocelot Oil Corp. v. Sparrow Indus347 F.2d 1458, 1464 (10th Cir.1988).

The Court finds no clear error incorrect application of ¥&in the Magistrate Judge’s
ruling. It agrees with the Magfrate Judge that Armstrong’s requim Interrogatory 2 for the
names, addresses, and phone numbers of @épéral’'s sales and administrative employees is
indeed overbroad and a “fishing expedition.” Armstrong argues that it “could contact former
employees informally to determine whetligey had any knowledge or information about”
General’s allegedly false statements, or thevitld use the list of employees “to refresh a
deponent’s mind[ ] about whethtrere were other employees that might have knowledge about
the topics above.” Armstrong is free to inquifeGeneral’s witnesses about the identities of
other employees at General who might have knowledge of particular statements by General, but
a wholesale request for the idemt#tiof all of General’'s employeascertain categories, simply
in the hopes that interwéng them might lead to additionalsdioveries, is indeed an overbroad

request properly characterized by the Magistrate Judge as a fishing exgedition.

supported by specific weighing of evidencedtthLJs are required to provide — to be
unpersuasive.

In any event, were the Court to accept Anmsg’s invitation to consider the motions to
compelde novgit would nevertheless reach the satnaclusions as set forth herein.
2 Armstrong also argue that it produced adisall of its own sales and administrative
employees in response to a request from Geradlthat General should thus be obligated to
reciprocate. This argument lacks merit. h@smore than the adwersion of the child’'s
request for “tit for tat”.



Interrogatory 10 presents a somewhatelagiestion. Armstrong requested information
about customers who complained to General atadleged misrepresentations and/or deceptive
or fraudulent advertising or actices” by General over a certain time frame (along with certain
subsidiary information relating to each complairfacially, this requeshight be pertinent to a
claim by Armstrong that General has engagddlse advertising by representing on its website
that it has a history of “100% stomer satisfaction” and “zetmresolved customer issues.”
However Interrogatory 10 is limited to specifygpes of complaints that it seeks - only
complaints in which a customer has compdito General about “misrepresentations” or
“fraudulent advertising” by Gemal. In a previous discovery request, Armstrong already
obtained discovery of all customers who cdéammeed about General increasing prices on
customers after entering into a contract whtém (and abandoned ajuest for discovery of
more general customer complaints conogg the quality of General’s productsyee generally
(# 179)

The Court finds that the Ni#strate Judge did not err in denying Armstrong’s motion to
compel the information requested in Internmgg 10. Armstrong’s req@t is predicated on
General’s advertising that it has a history D80% customer satisfaction” and “zero unresolved
customer issues.” The most reasonable readihtfgse advertising meggss is that General is

asserting that its customers are completely sadisfith the products and services that General

provides, not a representation tkneral’s customers are satisfieith General’s advertising.
(Arguably, there may be customers who purchasgdrticular product or service from General
because of General’'s advertising, only to lssalisfied with the result, but once again, that
dissatisfaction would ultimatelyace back to the quality of Gema#s products or services.)

Thus, the universe of customer complaints tatld disprove General’'s promotion of complete



customer satisfaction would be comprised primasflgustomers who were dissatisfied with the
products and services General gefed, not customers whose sbéesis of complaint to General
was about its advertising. In such cir@iances, it would not be inappropriate for the
Magistrate Judge to conclude that the probatatae of customer comptas about advertising
have relatively little probative value. The ret@s a whole reflects th&eneral had previously
established that complying withrequest of this type would regaiit to search more than 2,000
customer files, most of whichekept solely in paper form. rider the circumstances, where the
probative value of the requested informatiofaigly low and the buten of producing it was
significant, it was not inappropriate for the ifistrate Judge to derlge motion to compel a
response to such an interrogatory.

Finally, the Court ages with the Magistrate Judgeatmo response to Interrogatory 1
was required. Besides being clearly compofraduests for information about General’s
charitable contributions have apparent connection to requeeabout General’s web traffic
data, which has no apparent coni@tto the identity of the ahbr of various web pages, among
others) and occasionally incomprehensible, theriagatory is overbroad. It is apparently
undisputed that the “screen shatisat the interrogaty inquires about consists of nearly 10,000
pages containing approximately 14,000 individual articldslay posts. Although it may be
appropriate for Armstrong to inquiedbout the authorship of patlar documents that contain
particular false representationtegledly made by or on behalf Gfeneral, it was appropriate for
the Magistrate Judge to concluttiét some 10,000 requests dbttype were overbroad. For
example, in Armstrong’s reply in support of th@ibjections, it tenders a 7-page sample of the
articles and blog posts that are tubject of Interrogatp 1. Of the six articles shown, four are

highlighted to indicate that the primary objeciable content of the article is a reference to



General being a “manufacturer” steel buildings. If Armstrong’s intention is to show that
General falsely advertised itself as a “manufaatuof steel buildingsit might be appropriate
for it to select several exampletGeneral doing sand inquire about thauthorship, etc. of
those exemplars; it is a different matter to regj@eneral to identify the author of more than
10,000 separate articles, many of which are likelyg@ffectively identical. Such a request is
clearly overbroad. Although the Mgistrate Judge could have esised her discretion to require
Armstrong to cull its request to a managealse,dner decision to deny the motion to compel
outright on the grounds of overbréladnd burdensomeness was notbuase of her discretion.

Accordingly, the Court overrules Armstrong’s Objections and affirms the Magistrate
Judge’s denial of its motions to compel.

B. Summary judgment motions

1. Standard of review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee White v. York Intern. Corgs F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled taudgment as a matter of law. Fed. (. P. 56(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, betstandard of proof and identifies the party
with the burden of proofSee Anderson v. Liberty Lohlbgc., 477 U.S. 242, 248 (1986);
Kaiser-Francis Oil Co. v. Producér Gas Cq.870 F.2d 563, 565 (10th Cir. 1989). A factual
dispute is‘genuiné and summary judgment is precludethié evidence presented in support of
and opposition to the motion is sontradictory that, if presentexd trial, a judgment could enter

for either party.See Andersq77 U.S. at 248. When considering a summary judgment
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motion, a court views all evidenaethe light most favorabl® the non-moving party, thereby
favoring the right to a trialSee Garrett v. Hewlett Packard C805 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairolor defense, theawant must establish
every element of its claim or defense by sufficient, competent evid&ssfed. R. Civ. P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputeSee Bacchus Indus., Inc. v. Arvin Indus.,,1889 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward199 F.3d 1126, 1131 (10th Cir. 199%)there is a genuine
dispute as to a material fact, elkis required. If there is no geine dispute as to any material
fact, no trial is required. Theourt then applies the law the undisputed facts and enters
judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaliithe claim or defense that the nmovant is obligated to prove.
If the respondent comes forward witHfgtient competent evidence to establisprama facie
claim or defense, a trial is required. If iespondent fails to produce sufficient competent
evidence to establish its claim or defense, themtbvant is entitled tiudgment as a matter of
law. See Celotex Corp. v. Catrett77 U.S. 317, 322-23 (1986).

2. General’s motion

The Court begins with General’s motion, which seeks summary judgment on

Armstrong’s counterclaims.

3 Notably, the motion is asserted only®gneral. The Court does not understand Mr.

Knight to be seeking summary judgment on the third-party claims against him by Armstrong.
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a False advertising

Armstrong’s counterclaim against Generalftidse advertising is asserted under the
Lanham Act, 15 U.S.C. § 1125(a)(R). That statute prohibit&any person who, on or in
connection with any goods orrsees . . . uses in commerce any . . . false or misleading
description of fact . . . which in commercialvadtising of promotion misrepresents the nature,
characteristics, qualities or geaghic origin of his or her omather person’s goods, services, or
commercial activities.” Armstrongontends that General maclemerous false representations
of fact in numerous contexts: (i) that it matdeusands of “blog posts” or published content on
internet web sites falsely representing that is @w&manufacturer” of stébuildings, that it has
been in existence for more than 50 years, thatpplied steel to the U.S. military during World
War I, and so on; (ii) that gponsored “pay-per-click” advergisents on search engines that
stated that it was a manufaatuof steel buildings; (iii) that it created internet “directory
listings” that identify it as a manufacturersiéel buildings; (iv) that it made various false
statements on its own website te #ffect that it had a “historgf 100% customer satisfaction”
and “zero unresolved customer issues” andiphibtl customer testimonials containing false
material; (v) that it published an electronic “bhaire” entitled “Fraudulerteel” that ....; and
(vi) that its customer representatives madeous false representations about General and

Armstrong?

4 The Court summarily disposes of several of these contentionis atafje. Armstrong’s

response brief contains no substantial citatidestifying the offendingustomer testimonials
(much less clearly identifying any falsehoodsateined therein), relgg instead on a brief
deposition excerpt that only vadyeliscusses those testimonialsccordingly, the Court will
not consider the customegstimonials further.

The Court also disposes of any contentiatating to the direory listings. Although
Armstrong contends that these listings represktitat General is a “manufacturer” of steel
buildings, the handful of citatiote examples of these listingsat merely that General offered

12



To establish a Lanham Act claim suclttas, Armstrong must show: (i) that General
made materially false or misleading represeona of fact; (ii) in connection with its
commercial advertising; (iii) in commerce; (itjat such representations were likely to cause
confusion or mistake as to thbaracteristics of its goods omgiees; and (v) that such use
caused injury to ArmstrongWorld Wide Ass’n of Spedig Programs v. Pure, Inc450 F.3d
1132, 1140 (19 Cir. 2006).

(). Agency

It is undisputed that theontent comprising the allegedlylda “blog posts” and “pay-per-
click” ads were not created by General itself.thieg, General contracted with an entity called
JEMSU (or sometimes “Denver SEQ”) by which JEMSU performed “search engine
optimization” designed to heightéseneral’s ranking in interneearch engines like Google and
Bing. “Search engine optimization” serviagsnerally involve creation of hundreds or
thousands of websites, each containing numeshag pieces of written content, generally no
more than a paragraph or twoattink back to the websiteeing promoted. Here, JEMSU'’s
employees (or contractors it hires) wrote the geeach containing one or more links that point
back to General’'s website. The objective istfas network of websites to appear to the
algorithms used by search engines to bdifagte, independent sources of content about
General. In this case, it imdisputed that, among the thousaofiarticles published by JEMSU
on General’'s behalf are many that make a variety of false statements about General - that it
manufactures steel, steel bunlgs, and products like automobiiens (when, in actuality, it

manufactures nothing and only serassa seller of others’ produgtthat it has storied history

“prefab steel buildings by leading steel buildmgnufacturers,” not thét was itself such a
manufacturer.
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dating back more than 50 years (when, in faett thstory belongs to a different entity with a
similar name), and so on.

General argues that JEMSU operatedrasidependent contractor, creating and
publishing the content without any control oredition from General. Thus, General argues, it
cannot be held liable for any false represeoteticontained in content published by JEMSU.

As a general rule, a master is subject to liability for Tasnmitted by its servant if the
servant is acting in the scopeitsf designated authority; by coast, a master is not typically
liable for tortious acts committed by its servdinhe servant is acting outside the scope of

authority. SeeRestatement (Second) of Agency, 8 28®neral argues that JEMSU was not its

agent/ servant, but rather was an independeritaxior. In determing whether a person or
entity is a servant or indepemdeontractor, the Court considanumerous factors, including: (i)
the extent of control which the master magreise over the work; (ii) whether the person
performing the work is engagedandistinct occupatiorgnd (iii) whether te work is typically

done under direction or compldtendependently, among several others. Restatement (Second)

of Agency, 8 220. The right of the master to cdrigéhe most importardf these factors and is
often determinativeld. The Restatement explains thatghtito control sufficient to create a
master-servant relation can aftappear attenuated, and magrewarise where there is “an
understanding that the employer hat exercise control” ovehe other party. It uses the
example of the employer of a full-time cook - “the full-time cook is regarded as a servant
although it is understood that the employdt @xiercise no control over the cookindd.; also

see also Western Fire Truck, Inc. v. Emergency One,184.P.3d 570, 575 (Colo.App. 2006)

> Acts such as false advertising are often ati@rized as being ing¢mature of tortsSee

e.g. Vector Products, Inc. v. Hartford Fire Ins. C897 F.3d 1316, 1319 (TI:ir. 2005).
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(critical inquiry is whether the righio control exists, not whether that right is actually exercised).
Importantly, the question of whether an agency relationslkemgaster-servant) exists between
two parties is usually a question of fact). Thei@dinds that, here, there a genuine dispute of
fact as to whether JEMSU was acting as aanagf General when gublished the allegedly

false content on General’s behalf.

Turning first to the question of contr@general contends thatdid not (and, more
importantly, could not) attempt to control how JEMSU performed the creation and publication of
the web content, nor that it¢h@ontrol over the contents thfe material JEMSU published.
General alleges that, beyond giving JEMSUringions about not ehtifying General as a
“manufacturer” in the wrin content, it deferred entirely J&EMSU'’s expertise and exercised no
control over how JEMSU proceeded to performwork. However, there is evidence that
General had both the ability to exercise siguaifit control over and dict JEMSU'’s activities,
and that it actually did so. Bdeposition, JEMSU’s principdlyoy Olson, made it clear that if
asked by General, JEMSU “could . . have pathibitions on what [JEMSU] could publish
about them.” Presented with the hypotheticabeheral having instructed that “[when] you're
creating content . . . make sure you don’t cathusanufacturer” and ked whether “that would
have been something that you all would have thed to follow,” Mr. Olson said “Yes.” Mr.
Olson acknowledges that it currenfiybmits the content it intentts post on General’s behalf to
General for approval prior to posting, and thah&al could have but didequest such review
previously. Mr. Olson also acknowledges tladter October 2013 (when Armstrong filed the
counterclaims herein), General requested IBEMSU remove certain content it had posted on
General’s behalf and that JEMSU did so. dkeosition of Travis McCain, an official of

General, corroborates that Gealeexpressly directed the amtis of JEMSU on at least one
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occasion: after General discovered that a JEMSU employee had written false content about
General manufacturing “steel rim&r vehicles, Mr. McCain “told [JEMSU] that they needed to
evaluate everything that [the NISU employee] had written. | tolthem that they needed to
comb through all the content they’'ve generated:; idthey find anything like this, it needs to be
rewritten to be content spific to the industry.”

In many ways, JEMSU is analogous to éxample of the full-time cook used in the
example found in the Restatement. As Wit master employing the cook, General hired
JEMSU to achieve a certain gdpleparing food; raising Generalsearch engine profile).
General may not have dictate@ ttnoment-to-moment or day-to-dagtivities of JEMSU, just as
the master may not have directee day-to-day actitres of the cook, but both the master and
General retained the authoritydoect the charge. Indeed, there is evidence that General gave
specific directions to JEMSU as to content. Adbagly, there is a genuine dispute of fact as to
whether JEMSU was acting as General’s agenterdtifan as an independent contractor, when
publishing the false advertisements about General.

There is also a genuinesgute of fact as to whether General granted JEMSU the
authority to publish the false content. Geheomtends that, wheihretained JEMSU, Mr.
McCain told JEMSU that “you could write anythitigat’s truthful, [1] told them they weren’t
allowed to refer to General Steel as a manufactor a fabricator of buildings in any way,
shape, or form. But other than that, they wibeeexperts and haveiat Sean Hakes, who
helped found JEMSU but who had left and was sgrenly as a consultant to it at the relevant
time period, testified that hecalled Mr. McCain insticting JEMSU that icould not refer to
General as a “manufacturer” of steel buildings, that General never informed them that

JEMSU should not refer to General as a manufactaretherwise placed any limitations on the
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content JEMSU would create (at least until @eto2013, when the counterclaims were filed).
Asked at his deposition “did Geral Steel tell you there wasything it did not want you to
do?,” Mr. Olson answered “Not to my recolien.” Later, he was again asked “did anyone
before October 2013 tell you thaeneral Steel was not allowedday it was a manufacturer of
steel buildings?,” and Mr. Olson responded &&fa, you know, search of my e-mail and
thinking back, 1 don't recollect at alf.”"He confirmed that “the fitdime [he] learned that it may
be a problem for [his] content creators to &gneral Steel was a maaaturer” was “in October
of 2013.”

Taken in the light most favorable Asmstrong, Mr. Olson’s testimony suggests that
General retained JEMSU to post content for General’s benefit, that General had the ability to
dictate what types of contewbuld and would not be acceptalib post, but that General
granted JEMSU broad authority to post @mntton its behalf without giving JEMSU any
instructions or statig any limitations on what JEMSU couldite — that General simply told
JEMSU to “have at it.” By authorizing JENUS0 post content about General without any
boundaries or control, Genegffectively authorized JEMSU to publish whatever JEMSU
desired. Thus, there is a genuine dispufacifas to whether JEMSU’s posting of false
information about General was an act undertdedEMSU within the scope of the authority
delegated to it by General.

Accordingly, General is not entitled sommary judgment based on lack of agency.

6 Drawing inferences in favor of Armstig on General’s motion, the Court construes Mr.

Olson’s statements regarding his “recollectias”affirmative statements that the event being
inquired about did not occur, rather than a statgrby Mr. Olson that he is unable to remember
whether the event may or may not have occurfidtere is a qualitative difference between “I
don’t remember that happening” and “I don’t rememib that happened,” and given the context
and content of Mr. Olson’s othanswers, the Court understands Mr. Olson’s statements to be
more akin to the former.
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(i). The false representations as “advertisements”

General argues that the false statemaidtsit it published by JEMSU cannot constitute
“false advertising” under the Lanham Act besathe content that was published was never
intended to be read by humans.

To constitute “commercial advertising promotion” under the Lanham Act, a factual
representation must have four characteristi¢st nust be “commercial speech”; (ii) it must be
made by (or on behalf of) a defendant who is in commercial competition with the party asserting
the Lanham Act violation(iii) it must be “for the purposes influencing consumers to buy
defendant’s goods or services”H@ther part of a “classic adwising campaign” or in “more
informal types of ‘promotion™); and (iv) it mudie disseminated sufficiently to the relevant
purchasing public to constitute advertismrgoromotion within that industryProctor & Gamble
Co. v. Haugen222 F.3d 1262, 1273-74 (1Cir. 2000).

General contends that the bits of cohfablished by JEMSU fail to meet the third and
fourth elements of the teskt argues that the content was poblished “for the purpose of
influencing customers” and wasot intended for human consumption” but rather was intended
only to influence algorithmased by search engines.

The Court finds this argument unpersuasiVée content published by JEMSU is not
arbitrary or utterly irreleant to General’s operations — for exae it does not consist of links to
General’'s website embedded in randomly-gereraentences, paragraphs from “Moby Dick,”
or even portions of generic, neutrally-pred®ncyclopedia articledout the history and

manufacture of steel. The varioessamples in the record reveal, at least in most circumstances,

! The curious counter-example: an agiehtitled “Hand in te Cookie Jar” which

introduces its titular metaphor and observes how lie to take on more than we can handle.”
It quickly moves on to giving thexample of “General Steel” (iohich it links). The article
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that the authors purposefully created materiaswrere intended to appear as legitimate news
articles, reports, or tastonials about General and that freqiiecontained praise for General.
For example:

» “General steel has you coveretwish | still had a picture of
the fifty year old grain silo that general steel [linked] built for my
grand daddy back when he was running the family farm. You
could put that picture up to a pice of a grain silo built today and
| tell ya, you'd be hard presséalfind a difference between the
two. . . Most people don’t beliewvee but | tell them that general
steel just knows their stuff andreetimes that is all you need to
have a quality product thigtsts and lasts . . . .”

* “A big thank you to Generalegt™. “| am the CEO of the
automotive manufacturing compaand | would like to thank
General Steel [linked] profuselyrfall their help. It has been a
long couple of years in the autadustry as there have been plant
shut downs all around us . . . Luckily General Steel [linked]
approached us with a new veryeelp type of steel that could be

used safely in cars. . . . Aftarfew field tests we realized the
technologies {sic} potentialrad immediately jumped at the
opportunity. . . .”

* “New Rims”: “I just recently bobiymyself some new rims from
General Steel [linked] and | lovew they look. | could not have
asked for a better quality rim for ntguck . . . | am glad | went by
General Steel [linked] and sawatithey had a good deal on rims
because now I think my truck looks the best out of any | have seen.

* “Is it Seaworthy?”: “| am the captaf a recently built ship and |
believe that it will be one of the prettiest ships in the United States
Navy. Its hull was built with General Steel [linked] and is strong
as it could possibly be. Thisimportant because if we ever go

into battle, | want my ship to ke best out there. . . . | am going

explains that “General Steel was founded in 1988 @fbought a very sicessful steel company
called the Commonwealth Steel Company,” and goes on to briefly mention the activities of this
company during World War Il and its rapid exgéon and acquisition of competitors in the

1950s and ‘60s. It ends by stating “But soon aftameral Steel’s luck @uld run out. Like the

kid with his hand in the cookierjaGeneral Steel extended its haad far for it to control and it
slowly lost revenue. General steel was lataf trouble by the 1970s because it did not care
about the risks of reaching into the big cookie jar.”
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to try as hard as | possibly canntake myself into a better officer.

The fact that our ship’s hull made from General Steel [linked]

really helps my confidence obécause | know that we are not

going to sink.®

» “Growing with Companies Likéeneral Steel”: “When the

general public hears about stballdings from General Steel

[linked] they often think of manatturing plants or buildings used

for agricultural purposes.. . Interestingly, sl buildings are now

being used more and more as @fthangars at smaller airports

across the country. .. If you arednarge of a small, regional

airport and are interested in aaltbuilding, contact General Steel

today to schedule a meeting with one of their advanced

consultants. You will be able go through all of the details to

ensure that you are getting the most efficient services, no matter

what the case might be for you.”
These articles typically promote Generabasusiness and are designed to engender positive
associations between its nanmal aquality products and services discussed by the authors. Just
because the articles were draftednfluence algorithms doesrénd the inquiry. The ultimate
purpose of the testimonials was to influence tigerthms to reflect the quantity and quality of
favorable comments for the benefit of thermhte consumer. This is “promotional”
information, albeit filtered by electronic meaiConceptually, it could be “advertising”
sufficient to support a Lanham Act claim. Theegtion becomes whether it reached the ultimate
consumer.

This is a more difficult question. Is theradance that the false promotional information
was disseminated to the consuming public in sigfit degree that the industry would consider
such information to be “advertisingHaugen 222 F.3d at 1273-74. General asserts — and
Armstrong does not dispute — that General/JEM®ier intended any human being to read the

material JEMSU posted. According to Genettad, intended “audience” for JEMSU'’s postings

8 The Court notes, with some amusemtdf this article appears on a website named

“Everyday Mommy,” which features a logo otartoon cupcake and uses the tag line “Being a
mom is a choice, and a full-time job!”
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consisted entirely of automated search enginking algorithms. Mr. Olson testified that an
“incidental” amount of interndraffic accessed some of the JEMSU pages, but the record does
not disclose who these individuail®ere, how many there were,what their purpose in visiting
the JEMSU pages was.

General cites t&ports Unlimited, Inc. v. Lankford Enterprises, Jri&Z5 F.3d 996, 1003-
04 (10h Cir. 2002). There, the plaintiff and defexmd both sold and installed gym floors. The
plaintiff installed a gym floor for a customéayt the customer became unsatisfied with the
product and contacted the defendaith certain questions. At sonp®int in time, the defendant
created a document containing & i6some of the plaintiff's castomers and (allegedly false)
complaints by those customers. The defendant provided copies of the document to the contractor
and architect on the project for the customere Glstomer eventually terminated its contract
with the plaintiff and retained the defendant tplaee the floor. The plaintiff sued the defendant
for false advertising under the Lanham Act, that trial court granted summary judgment to the
defendant, finding that the dissemination of theushoent to two individals (or, arguably, as
many as seven) was insufficient, as a matter of tawonstitute “advertising or promotion in the
industry” under the Act, particaily when there was evidencathhe plaintiff bid for as many
as 150 jobs per yeatd. The 10" Circuit affirmed, explaining that although advertising in the
form of “informal types of promotion” could spprt a Lanham Act claim arttiat “the extent of
distribution necessary . . .may be an elastic fastmthat a relatively modest amount of activity
may be sufficient in the conteaf a particular case,” a plaiff must nevertheless showdme
level of public dissemination of the informationfd. (emphasis in original). The court

concluded that distribuin to “two persons associated witle ttame project” (a project, it noted,
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had already been awarded to the plaintithie first instance), “simply does not, within the
meaning of the Act, amount to comraial advertising or promotion.1d.

This Court findsSports Unlimitednstructive. It makes ehbr that to constitute an
actionable advertising or promotional campaigdisgaemination of information must reach some
numerically-significant quantity of actual or potential customers of the parties’ products. This
record is vague as to how many human beingghttiave encountered the material published by
JEMSU. Mr. Olson describesatnumber as “incidentalind Armstrong does not clarify.
Moreover, it is by no means cleaattany of these “incidental” visirs were actual or potential
customers of General's or Armstrong’s productsybat information they actually reviewed. It
is possible that the visitors reached the pagesrasult of an internet search for information on
steel buildings, but it is just gsausible that that they had imderest in steel buildings and
arrived at the pages due to a aiitental search -- say, for infoation about navy battleships or
the whereabouts of a high school classmate with the same name as a JEMSU atrticle’s ostensible
author — or due to a typographical erréirmstrong provides no addithal insight into the
nature or quantity of the traffic reaching tHeMSU pages and thus, any conclusions the Court
could reach about those mattersuld be sheer speculation.

Armstrong approaches the problem from a défifeé perspective: it argues that, when a
false advertising plaintiff demonates that a defendant’s advertisement is “literally false” (as
opposed to falsely implying a fact), courtsrdat require the plaintiff to show that the
advertisement has an actual or potentiallgeghitive effect on the consuming public, instead
presuming that deception has occure@iting ZoellerLaboratories,, LLGs. NBTY, Inc, 111
Fed.Appx. 978, 982 (1bCir. 2004) quoting Scotts Co v. United Indus. Cor@l5 F.3d 264,

273 (4" Cir. 2002). This is a generalborrect statement of the layt it begs the question of

22



whether the web content posted by JEMSUthdvertising”. As cases likports Unlimited
suggest, publication of informati does not become “advertisingyitil it reaches an audience of
sufficient size. Until that point, it is not “advertig” and it fruitless to discuss whether it has a
deceptive effect. Because Armstrong has not domveard with evidence that shows that the
material posted by JEMSU reached sufficient nusibécustomers of steel buildings to permit
the conclusion that it was “advertising,” Genesagntitled to summary judgment on the false
advertising claims premisexh the JEMSU “blog posts.”

(iii) Pay-per-clickadvertisements

In addition to hiring JEMSU to perform seamhgine optimization seices, General also
retained JEMSU to handle cenaypes of more direct advesing. Specifically, General,
through JEMSU, purchased certairaypper-click” advertising from search providers. It appears
that, when users entered certain search temt®rtain search providers, an ad for General
would appear along with the sehresults, reading ‘ie #1 Steel Building Manufacturer! Call
Toll Free: [phone number].” It is undisputed tiadneral is not a “stebuilding manufacturer,”
meaning that this advertisement is false.

General argues only that it cannot be liable for the false pay-per-click advertisements
because they were created by JEMSU without @&#seknowledge, control, or authorization.
The Court need not repeat theabysis above; it is sufficient tobserve that Mr. McCain’s own
deposition testimony seems to suggest that he, loalfbef General, revieed the text of these
advertisements:

Q: Do you review any of the pger-click ads that JEMSU is
running on your behalf?

A: Yes.

Q: How often do you review those?
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Whenever they change.

Who creates the contents for your pay-per-click ads?
What do you mean by content?

The ad text.

JEMSU.

And you approve it?

> Q 2 Q0 »2 O =

Yes.

Although General may contend that Mr. McCaimistaken or unclear or that this testimony by
him contradicts other testimony he gives, the Cowrst construe it in thiight most favorable to
Armstrong. Thus, the Court finds that there iglemce in the record that Mr. McCain, on behalf
of General, reviewed and approved the texhefpay-per-click advertisements that JEMSU was
submitting on General’s behalf, presumably inahgdihose that falsely identified General as a
“manufacturer” of stedbuildings. Accordingly, a Lanham Atalse advertising claim premised
on these ads may proceed.

(iv) General’sown statements

In addition to JEMSU'’s efforts to market General, General promoted itself on its own
website with content that Armstrong contendflse. SpecificallyArmstrong cites to: (i) a
graphic reading “Awarded Best the Industry 2007 — presenwhen, in fact, no such award
exists; (ii) a statement that General has a trust service track reod of zero unresolved
customer issues since the company was estaifishied (iii) a statement that “No other steel
building company can compete witkir company’s history of 100% customer satisfaction.” As
to the latter two statements,Astrong points out that General Heesen the subject of numerous

complaints to the Better Business Bureau and has been sued by customers some 20 times.
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General contends that these statementsitirer mere puffery or are so vague and non-
specific that they cannot be considered “falséi other words, without a generally-agreed upon
definition of what “customer satisfaction” measrsto whose satisfaction a customer complaint
must be “resolved,” one canndfianatively say that the represerions are true or false.

“Puffery” consists of “exaggerated, blustering, and boasting statement[s] upon which no
reasonable buyer would psstified in relying.” Hall v. Bed, Bath, and Beyond, In€05 F.3d
1357, 1268 (Fed. Cir. 2013). The distinctimtween non-actionable puffing and actionable
false advertising is “whether a reasonably buyeuld take the representation at face value.”
On the other hand, “specific and meable claims and claims that ynlae literally tue or false”
are not puffery and can be considered actionabl€.C. v. Direct Marketing Conceptsic., 624
F.3d 1, 11-12 (i Cir. 2010).

Here, the Court agrees with General thatlibast “Awarded Best in the Industry” is
mere puffery, as no reasonable consumer wolydoresuch an assertion without first inquiring
further into the nature and credibylof the entity granting the awar8ee e.g. Hackett v. Feeney
2011 WL 4007531 (D.Nev. 2011) (a bo#tsat a particular theatricperformance was “Voted #1
Best Show in Vegas,” when no such “&bever occurred, was mere puffery).

But the Court agrees with Armstrong thia¢ statements “zero unresolved customer
issues” and “[a] history of 100%ustomer satisfaction” are specifmeasurable claims that can
be evaluated as true or false. Theyraevague statements thetide quatification —e.qg.
“unparalleled customer satisfamti’ or “complete customer sd@stion.” Rather, they are
statements of absolutes whose truth can biee simply by ascertaining whether there are
examples to the contrary: even a small numbelissfatisfied customers unresolved customer

issues would suffice to demonstrate General’€stant to be untrue. General argues that the
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terms “customer satisfaction” and “unresolvedtomer issues” can be parsed and teased in
various ways to make its statements truat General considered customer complaints
“resolved” even if the customer did not, or taatustomer can be “satisfied” in some respects
even if infuriated in othersSuch construction does violence to the ordinary meanings of those
terms as they would be understood by reasonable consiBrergenerally Pernod Ricard USA,
LLC v. Bacardi U.S.A., Inc653 F.3d 241, 250-51 (“there is and must be a point at which
language is used plainly enough that the tiole€eases to be ‘what does this mean’ and
becomes instead ‘now that it is clear what this means, what is the legal consequence’™). A
consumer encountering the phrase “a history08f% customer sateftion” in General’s
advertising would understand thatrabe to mean that General endeavored to ensure that every
customer of General was satisfied with every espkthe product or seice (or, at the very
least, that every customer was, on balance figgtiwith a transaction as a whole even if the
customer may have harbored some dissatisfagtith some aspect of it); a consumer
encountering the phrase “zero unresolved custassues” would understand that phrase to
suggest that any customer encountering a problith General’s performance was ultimately
able to reach a mutually-acceptablsaletion of that issue with General.

Because Armstrong has come forward with evidetimat these statements are false — that

certain customers never resolved their compdaivith General and that many customers sued

o General makes a novel argument thatdissatisfied customer sues General over a

transaction, the outcome of thattsamounts to a “resolution” dhe customer’s complaint. (In
other words, if the resolution ismfavorable to the customergetmatter has been resolved by a
conclusive finding that the customer’s complairis unfounded. If the resolution is favorable to
the customer and General is ordered to payaiges, the customer’s receipt of the damages
“resolves” the issue.) A reasonable factfindeuld conclude thahe meaning of the

promotional phrase “zero unresolved custorasues” is something far different than “we
promptly pay off the damage awards wloeistomers succeed in suing us.”
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General over unresolved issues — the Courtede@eneral’s motion feummary judgment on
the false advertising claim as it relates to these assertions.
(v) Damages

Finally, General argues thatmstrong cannot show that asgecific customers had their
purchasing decisions influenced by any of Gengffalse advertising. Testablish the requisite
element of causation and damages in a falsertising claim under the lesham Act, a plaintiff
must show that the false advertising causedwoess “to withhold trade from the plaintiff.”
Lexmark Intern., Inc. v. Static Control Componehts., 134 S.Ct. 1377, 1391 (2014).

Once again, Armstrong tacitly concedes thaannot demonstrate any actual damages it
suffered that can be traced to Generallsdadvertising. Instead, Armstrong invokes a
presumption of injury that can arise in certain circumstances.

Courts have sometimes approved a prgdiom of injury and causation in false
advertising cases “upon a finding that the ddémnt deliberatelyeteived the public.’Porous
Media Corp v. Pall Corp.110 F.3d 1329, 1333 {Cir. 1997). However, such a presumption
applies only where the defendant has engagéasa advertising that expressly compares the
defendant’s product to the plaintiff's; “wheralefendant is guilty of misrepresenting its own
product without targeting any other specific protl it is erroneous to apply a rebuttable
presumption of harm in favor of a competitd?.1d. at 1334, 1336.

Armstrong argues that the proposition enjoys a broader reach inti@irtQit. It
quotesHutchison v. Pfejl211 F.3d 515 (10 Cir. 2000), for the proposition that “the
presumption is properly limited to circumstanaesvhich injury would irdeed likely flow from

the defendant's objectionable statements, i.e., when the defendant has explicitly compared its

10 Poroussuggests that a lesser burdd showing causation migbe appropriate where

the only relief sought by a plaintiff isjumctive in nature. 110 F.3d at 1335-36.
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product to the plaintiff's or the plaintiff Bn obvious competitor with respect to the

misrepresented productld. at 522 (emphasis added). This statement fHotchinsonis dicta.

The court inHutchinsonfound that the plainfi lacked standing tbring a Lanham Act claim
because he was not a competitor of the def@ndad thus, the court was not required to
determine whether a presumptioinnjury was appropriateld. (noting that the presumption of
injury “does overlap conceptuallyith the injury prerequisitéor standing, and the presumption
has been discussed, albeit rarely and unfavorabthat connection,” and ultimately concluding
that “neither of these conditions exists hé&fde. Hutchinson's standinig deficient precisely
becausdie has no produch competition with the Pfeils' painting”) (emphasis in original).
Moreover, the proposition recited lutchinsonis incomplete. The foCircuit there
cites to two cases, one of whichRsrous which, as mentioned above, describes the
presumption of injury as applying only in aimmstances of comparatieglvertising. The other
case cited bydutchinsonis Ortho Pharmaceutical Corp. v. Cosprophar, In82 F.3d 690, 694
(2d Cir. 1994). There, the cdwaxplained that “This circuit Issadopted a flexible approach
toward the showing a Lanham Aagintiff must make on the injy and causation component of
its claim.” It states that a plaintiff “need raemonstrate that it is direct competition with the
defendant or that it has definitely lost sddesause of the defendant’s advertisements,” but
emphasizes that “the likelihood of injury acausation will not be presumed, but must be
demonstrated in some manneld. It explains thatthe type and quantity of proof required to
show injury and causation haaried from one case to ahet depending on the particular

circumstances,” but observed that “we have teridedquire a moreubstantial showing where
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the plaintiff's products are natbviously in competition with defendant’s products, or the
defendant’s advertisements do not didirect comparison between the twi.d.

This Court understands the proposition statetiata in Hutchinson- that a presumption
of injury can be drawn if the plaintiff and def#ant are direct competitors regarding the product
in question — as allowing a plaiffi who directly competes with defendant to show an injury to
itself with some lesser quantum of proof tllanon-competitor might be required to show.
However, it is still necessaryrfthe competitor plaintiff to show some evidence of causation and
injury, not to merely rely entirely on a presumption based on competifiea.Orthp32 F.3d at
694. For example, i@oca-Cola Co. v. Tropicana Products In690 F.2d 312, 316 (2d Cir.
1982), on whiclOrthorelies, the court repeated the same principl€drdso, and then explained
that, there, “[m]arket studies were used as@&we that some consumers were in fact misled by
the advertising in issue. Thus, the madtetdies supplied the causative link between the
advertising and the plaintiffs' potential lost salend thereby indicated a likelihood of injury.”
See also Merck Eprova AG v. Gnosis S,¥80 F.3d 247, 259-60 (2d Cir. 2014) (repeating that
in “non-comparative advertising [claims], the injuaccrues equally tolatompetitors” and that
“some indication of actual injury drcausation would be necessary”).

This Court rejects the notion urged by Atrogag that a Lanham Act plaintiff in direct
competition with a defendant can rely entiretya presumption of injury to obtain money
damages, even when the advertising in qaestisrepresented only the defendant’s product.

Porousconcisely explains why: in such atsthe “plaintiff may be only one of many

1 Ortho ultimately concluded that the parties war directly in competition with regard

to the products at issue.

12 Coca-Colainvolved an appeal of a denial@preliminary injunction, which, as noted

above, requires a lesser showing of injuryhie plaintiff than a claim for damages might.
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competitors, and without proof gausation and specific injury eacbmpetitor might receive a
windfall unrelated to its own damage.” 110 F.3d at 1336. To hold otherwise would permit all of
General’'s and Armstrong’s fellow competitorgpite on as well: they, like Armstrong, would

lack any proof whatsoever of actual injury, budulMd merely rely on their status as competitors

to presume that they, too, were injured by Gdnasathing in the “presumption of injury” line

of cases can be read to suggest that tidduzm Act intends to opeahe spigot of money

damages to all competitors whenever ohtheir own promulgies a self-promoting

advertisement containing a literal falsehood.

Because Armstrong relies exclusively oa giresumption of injury, offering nothing
more to demonstrate any non-speculative harmittoktims to have suffered, it is appropriate to
grant summary judgment to General on Ammisg’s Lanham Act counterclaim for false
advertising to the extent it seeks money damé&yes.

b. Copyrightinfringement

Compared to the sprawling false adventisclaim, Armstrong’s copyright infringement
counterclaim is fairly narrow. Armstrong purpeto hold the copyrigt on its logo, which

consists of an image of a shield witle tvords “ARMSTRONG STEEL” emblazoned across it

13 As noted, a plaintiff seekingnly injunctive relief has a lesskburden to show injury from

a competitor’s false advertising. However, itiigclear to the Court whether Armstrong would
intend to press its false adveirig counterclaim against Generatlie only remedy that it could
obtain would be an injunction prohibiting Genedraim: (i) falsely representing itself to be a
manufacturer in pay-per-click adtisements, and (ii) falsely stag) on its website that it has
“100% customer satisfactionhd “zero unresolved issues.” (Evé Armstrong would intend to
press such a counterclaimigtnot clear whether Generabuld voluntarily withdraw all
manifestations of such advertisinigus rendering the issue mootWyithin 14 days of the date of
this Order, Armstrong shall fila notice either advisg the Court that itantinues to press the
false advertising counterclaim solely for the pwg®of obtaining the infuctive relief above or
whether it is withdrawing any request for injunctive relief in conjunction with that claim.
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above a yellow four-pointed star, all on a backmgrd consisting of a yellow-to-orange gradient.
It alleges that General has infringedtbat copyright in two respects.

First, General’s website contains a linkatdocument described by the parties as an “e-
brochure.” That document begins with the textéAnou working with the best? Or just another
steel company?” and warns thati@ internet is home to maepmpanies offering a deal which
is too good to be true,” discgiag certain unsavory tactics udeglunspecified competitors of
General. A column along the left hand sal¢he document reads “IS THIS THE OTHER
STEEL COMPANY?” and shows an image of a Ggptomputer displaying a shield logo with
the words “FRAUDULENT STEEL” emblazoned oraibove a yellow four-pointed star, all on
an orange background.

The second form of infringement Armstronggarts consists of at least one instance
where a JEMSU-created blog contained dveatisement reading “Buy an Armstrong Steel
Building!,” accompanied by the actual Armstrdistpield” logo, a photograph of a building, and
box reading “click here for more information.” dppears to be undisputttht a reader clicking
on this advertisement would be taken ton&w@l’'s website, not Armstrong’s. Armstrong
contends that this use of its shield logogitier its original omodified form, constitutes
copyright infringement iviolation of 17 U.S.C. § 50ét seq.

General first argues that, as a mattelaaf, Armstrong does not actually own the
copyright to the logo. This argument, althowgimvoluted, can be quickly summarized. In or
about 2007, Armstrong retained a company callesl Thleaded Group to assist it in creating a
logo. Both parties agreed and understood Anatstrong would own the copyright to the
finished logo, although the parties never redubatl understanding to writing. After the logo

was completed, Armstrong, consistent with plaeties’ understanding, submitted the logo for
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copyright registration in the name of Arnmtg, identifying it as a work created for hire.
General argues that, for variowssons, copyright in the work vedtin its author, The Unleaded
Group, and not in Armstrong.

The Court need not attemptuaravel the complex web thiastGeneral’'s argument or the
equally complex web that is Armstrong’s pesse; instead, it cutduntly through both.
Assuming, for the moment, that General is adrtkat The Unleaded Group’s creation of the
logo cannot be considered a “work for hire” unélérJ.S.C. § 101(1) or (2), ownership of the
copyright in that logo would thusitially vest in its authorThe Unleaded Group. 17 U.S.C. §
201(a). However, it is undispad that Armstrong and The Waded Group shared a mutual
intention, at the time the logo was createdt ffhe Unleaded Groupawld assign any rights it
had in the logo to Armstrong upon completadrthe project and Armstrong paying The
Unleaded Group for the work. As Nancy Clafke Unleaded Group’s pipal explained, “our
process [was] you engage me, | do this for you, ygunpa, you own it, and | am done with it.”
It is undisputed that Armstrong paid Thelebded Group the amount the parties agreed upon,
and thus, there is no reason to believe thatThleaded Group did not orally transfer the
copyright to Armstrong.

Although that assignment was not officiathemorialized in writing until recently (and
only in response to General’s motion), nothing e @opyright Act requirethat assignments of
rights secured by that Act to be in written fordZ U.S.C. § 204(a) provides that “a transfer of
copyright ownership . . . is not valid unlessinstrument of conveyance, or a note or
memorandum of the transfer, is in writing aighed by the owner of the rights conveyed.”
However, this provision has been broadly intetgd to permit effective oral assignments of

copyrights, so long as the original owner ratifies@nfirms that transfer in writing at some later
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point in time. Barefoot Architect, Inc. v. Bungé32 F.3d 822, 827-30 (3d Cir. 2011) (collecting
cases}* Armstrong and The Unleaded Group exedut Copyright Assignment Agreement on
February 26, 2015, which “confirms the previous assignmentrtes#ong of all of Unleaded’s
right, title and interest in [thiego].” This is sufficient tesatisfy the statute and validate the
effectiveness of the oral assignment from 208&cord Barefoqt632 F.3d at 827 (finding
written instrument affirming oral assignmeneexted nine years after the alleged assignment
and four years after the lawsuit atus was commenced was sufficient).

General argues that Armstrong cannot rely updimeory that it acqred the copyright in
the logo via assignment from The ldaded Group when the Certificate of Registration for that
logo indicates that Armstrong’s rights were gedubecause the logo was a “work for hire.”
Errors in a Certificate of Regrsttion do not invalidate the certificate or the rights secured in the
certificated owner absent a showingraent to defraud and prejudicén re Napster Copyright
Litigation, 191 F.Supp.2d 1087, 1099 (N.D.Ca. 2002). Geéwmees not attempt to make such a
showing.

Accordingly, the Court rejects Geneg#irgument that Armstrong is not the proper
owner of the copyright in the shield log®hus, the Court turns to General’'s remaining
arguments.

General argues that its use of th&@ AUDULENT STEEL” logo is protected by the
doctrine of “fair use,” because General’s use was for the purpose of “comment and criticism.”

17 U.S.C. 8 107. The “fair use” doctrine permitsspas to make use of a copyrighted work “for

14 The Ninth Circuit appears to hold amarity position, requiring that the writing be

“executed more or less contempagaunsly with the agreementKoningsberg, Intl. v. Ricel6
F.3d 355, 357 (‘@Cir. 1994). But even within thé"TCircuit, that position is far from
universally-adoptedSee Magnuson v. Video Yestery&arF.3d 1424 (8 Cir. 1996) (finding
14-year delay between oral and written gissient sufficient to satisfy the statute).
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purposes such as criticism, comment, news teyprteaching . . ., scholarship, or researdh.”
To determine whether a party’s use of a copyrighterk is a “fair use,’the statute requires the
Court to consider four factors: (i) the purp@sel character of the use, including whether such
use is of a commercial nature or is for nonpreducational purposesj)(the nature of the
copyrighted work; (iii) the amourand substantiality of the pan used in relation to the
copyrighted work as a wholend (iv) the effect of the use uptime potential market value of the
copyrighted work.Id.

The Court cannot find that, as a matter of, lthat General’s wsof the “FRAUDULENT
STEEL” mark is a fair use of Armstrong’s log&eneral used most of the elements of
Armstrong’s mark — the shape, color, and grephelements are essentially identical between
Armstrong logo and General’s version of it, athes use of the word “steel.” Although General
characterizes the purpose of ite ud the logo as being for “commeand criticism,” its use of
the mark was not to comment or criticize the mark itself. Rather, General’'s use was for the
explicitly commercial purpose of convincingogpective customers of Armstrong to instead
patronize General. Under these circumstan@General’s use of the mark was not “fair use”
under the statuteSee generally Hill v. Public Advocate of the United St&®d$-.Supp.2d 1347,
1358-60 (D.Colo. 2014) (ahaing factors).

Finally, General argues that, with regémdhe advertisement that used Armstrong’s
actual logo but pointed to GenBsavebsite, that advertisemesgppeared on a website created
by JEMSU and that General had no control ovat #iuvertisement. For the reasons discussed
above, the Court declines to grant summary juslgnto General based on an argument that it

cannot be held liable for tortioustacommitted on its behalf by JEMSU.
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Accordingly, the Court denies Generatwtion for summary judgment on the copyright
counterclaims against it.

3. Armstrong’s motion

Armstrong moves for summary judgment onadithe claims that General has asserted
against it.

a. Falseadvertising

General asserts its own Lanham Act faldeertising claim against Armstrong, stemming
from Armstrong'’s alleged operation of the wigbsvww.steelbuildingcomplaints.com (hereatfter,

“the website”):> That website contains material aitl of General’s products and practic¢®s.

5 As the Court understands it, Generallsdaadvertising claimelates solely to

Armstrong’s www.steelbuildingcomplaints.com websitfPut differently, the Court does not
understand General to assefalse advertising claim based on the contents of the earlier
www.generalsteelscam.com website, and that Gendradjsent references that earlier site are
for purposes of historical context and comparis The Court derivesis conclusion from a
review of General's Amended Complaint. Thea#tion of the false advertising claim there
expressly refers to and extensively quotesifthe steelbuildingcomplaints.com website, but
makes no mention, directly or indirecttyf, the generalsteelscam.com websteeDocket #

101, 7 47.

16 The Court is compelled to remark thag firesentation of facesnd argument in both
sides’ motion papers is particularly unhelpfdrmstrong derives itist of alleged false
representations from General's Complaint, fn@tn any narrowing or clarification of those
allegations in discovery. As a result, Armstrargues that General ajes that a “false or
misleading representation” in the website &t tlthe website contas materially false

information about General Steel and its past ardgnt employees.” Theta description of a
representation, not themeesentation itself. Likewise, Arstrong lists “the website falsely
portrays old, closed, and resolvdigputes as legitimate and current complaints” as a “false
representation” asserted by Generather than investigating ti@ctual basis for that assertion
in discovery and identifying the specific “curreamplaints” recited in the website that General
contents are “old, closed, and resolved.”

General's response does not materially gfanftters. Rather than specifically and
precisely itemizing each and every representaticgligs upon — as a plaintiff should be able to
do at the end of discovery -- @aral simply takes Armstrong’sdd and offers terse responses
that often consist of little more than a citatioran affidavit that often addresses the alleged
representation only obliquely. For exampletasponse to Armstrong’s argument that General
cannot prove that it falsely represented old damgs as current, thaffidavit that General
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Among the statements made by the website thati@ecentends are falseear(i) statements to
the effect that the website is “by consumersciansumers” and that the many of the contents
therein are statements by actual General custombes) in fact the website and its contents as
being solely or predominantly created by Armstrofg that it misrepresents old and resolved
customer complaints against General as current complaints; (iii) that General has disregarded
court orders issued in other cases; (iv) iwars alleged ongoing investigations of General by
state Attorney General officers and a “pendifagss action law suit” agnst General; and (v)
numerous allegations to the &t that General conspires wdkbitrators to ensure that
complaints against General that go to arbitratiearings are resolved @eneral’s favor, or

other comments suggesting that Gahabuses the arbitration pess. General also contends
that Armstrong sends out letters under the guise of a “Consumer Advocacy Alliance” that
contain false statements, both in the sense thétttiees mislead customers as to the identity of
the organization sending out tletters and that they lettefi@sely state that General was
involved in a court trial in Gober 2012. And General conterttiat Armstrong sales employees
made telephone calls to General’s customerslfatdaiming to be calling from a governmental
agency.

Armstrong first argues that nonetbe content on the website*false,” either literally so
or by implication. General’s response to this eatibn focuses largely on proving that, contrary
to the website’s assertion that it is “by consusyievr. Chumley is the pmary, if not exclusive,
moving force behind the website and its contefitise Court will not recite or attempt to

summarize the complex chain of evidence andémees upon which General relies. It is

responds with merely states that a differenbsite “contained multiple mmplaints’ listed under
Recent Complaintsand posts dates such as ‘June 08’ without the year. [Mr.] Chumley admitted
at his deposition that he posted these multiple complaints.”
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sufficient to observe that there is ample evadefiom which a reasonable factfinder could infer
that Mr. Chumley is the author of much of ttentent of the website. From that conclusion, the
factfinder could also infer th#élhe various representations on thebsite that suggest that the
website is created “by consumers”that it is intended to berasource for consumers is fal<e.
The remainder of General’'s response to Armstrong’s argument that the remaining
contentions are not false arisleading is more awkwardVith regard to many of the
allegations, General cites to an affidavitNMy. Knight that disceses content posted on a
different website (www.generalsteelscam.com) thaot at issue in this lawsuit and the
contents of which is different from thosewww.steelbuildingcomplaints.com. When Mr.
Knight's affidavit addresses specific contentsteelbuildingcomplaints.com, it merely quotes
from the website and asserts the bare conclusatrstich material is dlse and outrageous”.
The affidavit offers no explanation of what portiof the quoted statement is false or why. For
example, the website states that “General &tegloyees [have statedfththey too are growing
tired of the lies. Daily sales meetings have lrederred to as ‘dailyndoctrination.” This Mr.
Knight states is “false and ougr@ous”, but he is in no appargsition to assert that “General
Steel employees have stated that they . . grmwing tired of the liesfs false unless he has
personal knowledge of everyramunication that every Genehployee (past and present,
presumably) has had with third parties. Anotlveample found in Mr. Kight's affidavit is that

the statement that there have been “dozenslapens of lawsuits involving transactions with

17 This finding also disposes of Armstroagirgument that, if it does own or control the

website, it is entitled to the benefits of gafe harbor provisions of the Communications
Decency Act, 47 U.S.C. § 230(c)(1), which proteeebsite owners from liability for material
that others post on it. That safe harbor does not apply to website owners who also publish
content on the siteld. Because there is a genuine dispittact as to whether Mr. Chumley
posted some or all of the content on the wep8itestrong is not entitled to summary judgment
on this defense.
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General Steel” as is false. The affidavit sloet state Mr. Knight'&nowledge or the actual
number of lawsuits that were filed by customers.

Because neither party has attempted exi$igally corral either the specific false
statements or the nature of the false reptasien that are the subject of General’s false
advertising claim, the Court will not attempt to dohwse. It is sufficiento observe that there is
sufficient evidence that at leasinse of the listed statements daése, literally or by implication,
and that is sufficient to permit the Courtdeny Armstrong’s summary judgment motion on this
point. This is sufficient to proceed to trial. \Mever, the parties are advised that the Court will
require that, in the Proposed PiatOrder, both sidesarticulations of their false advertising

claims must supply pinpoint-pres@ identification (verbatim, imost cases) of each and every

allegedly false statement that party will relyon, as well as precisely identify the specific
evidence that the party assegithe false advertising claimliyproduce to demonstrate that
falsity. The Court will not schedule a trial withckuprecision, nor will it permit a party to assert
at trial an allegedly false statement thaswat identified in the Pretrial Order.

Armstrong’s second argument directed at theefadvertising claim is that even if the
material posted on the website was posteAimystrong and was factually untrue, Armstrong
can nevertheless not be held liable for itduese the statements are not “advertising or
promotion.” Armstrong instead describes tbatent as being that af“gripe site” or
“complaint site” that is non-ecomercial speech. This argument might have merit if Armstrong
were not a direct competitor of General; in sathumstances, Armstrorgjtriticism of General
would be divorced from the goods and services it offered for sale and unmotivated by any
commercial interestCompare Utah Lighthouse Ministiy Foundation for Apologetic

Information and Research27 F.3d 1045, 1052-53 (1@ir. 2008) (non-commercial website
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that parodied plaintiff's welite was not “advertising,” evaihough parties were, to a limited
degree, competitors in the same market). H@aneArmstrong’s strong commercial interest in
diverting customers away from General (in the hopes that some of them might instead purchase a
similar product from Armstrong) and its specifegference to General’s products in the website
are sufficient to subject Armsitng to liability for false advéising for misrepresentations
contained in the website.

This case is more akin tdaugen in which an Amway distributor disseminated a
message to other distributors that falselgused the Proctor & Gamble Company — an Amway
competitor -- of being associated with Satan&grd encouraged recipient to avoid Proctor &
Gamble’s products. A single sentence ofrthdti-paragraph message contained an oblique
reference promoting Amway, stating merely theteally makes you count your blessings to
have available to all of us a hmsss that allows us to buy alktiproducts that we want from our
own shelf.” Proctor & Gamble sued Haugen for false advertising under the Lanham Act and
Haugen argued, among other things, thantkesage was not commercial speech, but the 10
Circuit disagreed, finding théte economic motivation behind the message and its specific focus
on a particular competing brand and its encoemaant of a boycott,cupled with the vague
encouragement to continue buying Amway products, rendered the communication commercial in
nature.ld. Here, although it is nantirely clear whether the website ever encouraged
consumers to investigate General’s competitors — such as Armstrong — this Court is unpersuaded
that the absence of such an sugige rescues Armstrong from liaibyl. It is apparent that the
website was purposefully directatputative consumers of General, that it was intended to
discourage those persons from patronizing Geiegarticular (although not to discourage them

from purchasing a steel building), and, at leéagtlicitly, encouraging tm to purchase from a
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different seller of buildings instead. In theccimstances presented here, this is sufficient to
constitute commercial advertising fpurposes of the Lanham Act.

Armstrong also argues that General canhotsthat the false representations on the
website actually deceive customers or haveailikod of doing so. Th€ourt need not explore
this argument deeply, as it is readily-apparent thahe light most favorable to General, the
content of the website could bkely to deceive customers. The website purports to be a
collection of complaints posted by customers, when, in fact, it is posted by a competitor of
General’s for the purpose of discouraging puéatustomers from dealing with General.
General asserts that the various complaints amet aidverse representatiansthe site are false,
which the Court generally credits for purposes of this argument. The contents of the website
relate directly to the qualitgf services provided by Generald unambiguously describe those
services as a “scam,” and customers treating thasglaints as accurate would be very likely to
avoid dealing with General asconsequence. This is not a circumstance where the false
representations are orthogonathe purpose for which customerswd turn to the website for
information, such that they would not be likely affect a purchasing dacisi a circumstance in
which the representations areisoonsequential or hyperbolicaghreasonable consumers would
reflexively reject or ignore them.

Finally, Armstrong argues that General’s éadglvertising claim ibarred by the doctrine
of res judicata In 2010, General commenced suit against Armstrong in D.C. Colo. Civ. Case
No. 10cv-1398-PAB-KLM. GenefFa Amended Complaint in #t action focused on Armstrong
making unlawful use of General's name by usirgtdrm “general steel buildings” as keywords
when purchasing pay-per-click and other typesrdine advertising, that Armstrong made false

representations about its own business on its wefssitdh as that it falwated its own steel).
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Based on this conduct, General assertesuarclaims against Armstrong, including false
advertising under the Lanham Act. Judge Brimpwnducted a bench trial in July 2012 and in
May 2013, found in favor of General on its falsiwertising claims and awarded damages and a
disgorgement remedy against Armstrong. Although rafrfe@eneral’s claimsvolved either the
generalsteelscam.com or steeldingcomplaints.com websitelrectly, General put on some
evidence at trial concerning meralsteelscam.com and Judy@nmer made certain findings
with regard to that site. He found that Nbhumley denied operating the site but admitted to
“submitting large amounts of content to it,” that thedence at trial “did not establish that [the
site’s content] was false,” that Mr. Chumley’siaities on the site indicatl that “Mr. Chumley
was committed to damaging the reputation oh&al Steel,” that MIChumley had authored
and posted articles on the interabbut the steel building industityat purported to have been
written by a “Jeff Knight,” “Jeffey Knight,” or “Nathan Wright (Mr. Knight and Mr. Wright
being officers of General), and ththe articles indicated thatdRleffrey Knight in question was
the webmaster of generalsteelscam.com.

Res judicatgrecludes litigation of issues that wexetually decided or could have been
decided in a prior actionSantana v. City of Tuls859 F.3d 1241, 1246 n. 3 {1Cir. 2004). It
applies where: (i) the prior suisulted in a final judgment ongmmerits; (ii) the same parties
were involved in both suits; and (iii) the sagause of action is pssed in both suitdd. To
determine whether the same caabaction is at issue in Hotases, the Court looks to “all
claims or legal theories thatise from the same transactiewent, or occurrence,” applying a
pragmatic test that “giv[es] weight to such coesalions as whether thadts are related in time,
space, origin, or motivation, and whetligey form a convenient trial unit.Wilkes v. Wyoming

Dept. of Employmen814 F.3d 501, 504 (1Cir. 2002).
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Under this standard, the Court finth&it false advertising contained in
steelbuildingcomplaints.com canruissibly have been part oftlsame transaction, event, or
occurrence being litigated before Judge BrimmEne claims before Judge Brimmer focused on
Armstrong boasting of false accomplishments on its own website and falsely appropriating
General’s name in pay-per-click advertisemgtiitgse claims had no necessary connection to
Armstrong making websites that falsely disparaGedieral. Moreover, it is clear that the
steelbuildingcomplaints.com site only came iextstence in or about March 2012, only months
before the case was tried to Judge Brimmad,lang after the deadline for amending pleadings
and adding claims. (Indeed, itnst even clear that the genetatdscam.com site existed, much
less that General was aware of it, prior todkadline for joining claims in the Judge Brimmer
suit.) Although General put on some evidencthefgeneralsteelscam.com website during trial,
it was apparently for the purpose of collaterdémonstrating Mr. Chumley’s intent to harm
General, not because the existence or contehabivebsite was essential to establishing one or
more of General’s claims in that suit. Undezgé circumstances, the Court finds that General’s
current false advertisg claim is not barred byes judicatd®.

Accordingly, the Court denies Armstrosghotion for summary judgment on the false
advertising claim.

b. Anti-cybersquatting Consumer Protection Act

The Anti-cybersquatting Consumer ProtentAct, 15 U.S.C. § 1125(d)(1)(A), provides
civil liability for a person who “reigters, traffics in, ouses a domain namesthis . . . identical

or confusingly similar to” a mark owned by anathi€the person using that domain name “has a

8 The Court does not address, however, whetmefactual issues were resolved in the prior
action so as to preclude teeaelitigation here by applicatn of the doctrine of collateral
estoppel.
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bad faith intent to profit from that maf Thus, General must show that: (i)
generalsteelscam.com is “confusingly similer'General’s trademark in the words GENERAL
STEEL; (ii) that Armstrong registed in or used generalstemm.com; and (iii) that Armstrong
did so with a bad faith intent to profit frothat name. Armstrong argues that General cannot
show that Armstrong (as opposed to P& Mr. Swartholm) actually used the
generalsteelscam.com domain name and catmot that the domain name is confusingly
similar to General’s mark. The Court quickly disposes tife former argument; as discussed
above, there is sufficient evidemto find that Mr. Chumley ithe beneficial owner of the
domain name, even if it is nominally regigdrn the name of PRQ and Mr. Swartholime-

that he is their “authorized licenseeSeel5 U.S.C. § 1125(d)(1)(D).

Turning to the question of whether generaisteam.com is “confusingly similar” to the
GENERAL STEEL mark, courts hawygenerally recognized that dam names that consist of a
given mark plus a disparaging suffixe-g.walmartsucks.com, applestinks.com — rarely meet the
“confusingly similar” test. Taubman Co. v. Webfeal19 F.3d 770, 777-78'(&Cir. 2003);
Lucent Technologies, Inc. v. Lucentsucks,c@brF.Supp.2d 528, 534 (E.D.Va. 200B3|ly
Total Fitness Holding Corp. v. Fabe29 F.Supp.2d 1161, 1164 (C.D.Ca. 1998).

General responds that the World IntelledtProperty Organization (“WIPQ”), an
international tribunaset up to resolve disps over internet domain names, found to the
contrary, ruling in General’s Yar in March 2012 and requiringdhthe generalsteelscam.com
domain be tuned over to General. The WigdDel explained that, its view, affixing a
disparaging suffix “does not sersafficiently to diminish the confusing similarity between the

trademark and the disputed domain name.’leAst one federal cirdthas described WIPO

19 Armstrong also argues that the proceedimgfere Judge Brimmer should operateess

judicataon this claim. The Court rejects thagjaments for the reasons discussed above.
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proceedings as “adjudication lite” with “loose rsile@garding applicable law” that “make [ ] no
effort at unifying the law of trademarksnong the nations served by the internet.”
Barcelona.com Inc. v. Excelentis Ayuntamiento De Barcelon@30 F.3d 617, 624-25 (4ir.
2003). As such, WIPO findings are “not givany deference” in a case under the Anti-
cybersquatting Actld. at 626 (emphasis in originalee also Sallen v. Corintians
Licenciamentos LTDA273 F.3d 14, 28 {iCir. 2001) (“a federalaurt’s interpretation of the
[Act] supplants a WIPO panel’s interpretationAccordingly, this Court does not defer to the
WIPO panel’s findings, but rather, follows the gexdérend in the U.S. courts that decline to
find disparaging domain names to be confusingtyilar to the marks they incorporate. Thus,
Armstrong is entitled to summary judgmemt General’s Anti-cybersquatting Act claim.
c. Libel

Armstrong seeks summary judgment on this claim by incorporating arguments it has
made above +e. that General cannot show any fad¢atement, that it cannot show that
Armstrong published such a statement, andithgprotected by thesafe harbor” of the
Communications Decency Act. Because the Cloastresolved each of those arguments against

Armstrong above, it denies Armstrong’s requestsummary judgment on this claim.

d. Unjustenrichment

Armstrong’s motion offers only a perfunctorygament on this claim, stating simply that
General cannot demonstrate “whether Aravsiy received any berieat General Steel’s
expense.” It does not attempt to marshaldhkisting evidence or point to any specific
allegations by General defining the contourshefclaim. This is insufficient to carry
Armstrong’s initial burden, as a summary judgnmotvant alleging that particular fact cannot

be disputed, of “citing to pacular parts of materials in the record” demonstrating that
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proposition. Fed. R. Civ. P. 56(c)(1). Accargly, the Court will not cosider this argument
further.

e. Civil conspiracy

Armstrong offers an equally abbreviated argunmemthis point, stating only that General
cannot demonstrate “that there was a meetirtgeofninds between alleged co-conspirators
Armstrong, PRQ, and Swartholm,” nor any of thieestelements of congpicy. (It does assert
that General “conducted extensive discow@riir. Chumley and Armstrong, including their
bank accounts and email communications, whiched up no evidence whatsoever regarding a
connection between the Swedish registrawlt Armstrong or Mr. Chumley.”) Although the
Court has doubts that this suffidesdischarge Armstrong’s obligations as a movant under Rule
56(c)(1), it will assume that Armstrong is essdltiasserting that there is no cogent evidence of
any kind for it to point to on this claim.

The Court then turns to Gela#s response. General offesly the assertion that Mr.
Swartholm is a “notorious computer piragaid is known to “host practically anyone['s
website].” That may be true, but it fails to saffito satisfy General’s obligation to demonstrate
the existence of an agreement between®Wartholm and Armstrong to accomplish some
unlawful objective here. Abseatshowing that Mr. Swartholknew or should have known that
the contents of steelbuildingcorapits.com were false and defamatory towards General when he
agreed to host it, General cansbbw a meeting of culpable mintiat is the central element of
a claim of civil conspiracy. Accordinglyrmstrong is entitled to summary judgment on

General’s claim of civil conspiracy.
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f. Misappropriation of trade secrets

General contends that Mr. Chumley accessed computers belonging to one of General’s
suppliers, obtaining a copy of General’s customer datab@&smeral hypothesizes that Lisa
Chavez, a former General employee who@Gdheral to work for Armstrong, likely provided
Mr. Chumley with the necessary login and pagssiwddowever, the only evidence that General
provides to support this contemti is testimony form Mr. Knighaand from David Rutherford, an
official with General’'s supplier, both prasting that supposition. But supposition is not
evidence. General does not purport to haveeewd that, for example, a copy of the customer
database was found on Mr. Chumley’s computenmoa desk at Armstrong; that any witness has
testified based on personal knodde that they saw Mr. Chunylén actual possession of the
database in some manner (or that Ms. Chaeefirmed assisting Mr. Chumley in the manner
described); that customers of General Haeen contacted by Armstrong and told that
Armstrong obtained their contact information fr@eneral’s database; or any of the various
ways that one would produce actual facts Whatild validate a mere supposition. Because
General has not come forward with any meaningful proof of this chkaimstrong is entitled to
summary judgment on it.

Accordingly, Armstrong’s motion for summajydgment is grantedith regard to the
Anti-cybersquatting Act, civil conspiracy, andsappropriation of trade secrets claims, and
denied with regard to the false adventg libel, and unjust enrichment claims.

C. Motion to restrict access

General moves to have Exhibits 29 thro@@Hto its reply in support of its summary

judgment motior(# 507)placed under a LeVé& restriction. Thenotion is unopposed.
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The Supreme Court acknowledged a commornrigit of access taidicial records in
Nixon v. Warner Communications, Ind35 U.S. 589, 597 (1978). This right is premised upon
the recognition that public monitog of the courts fosters important values such as respect for
the legal systenBee In re Providence Journal C893 F.3d 1, 9 (1st Cir. 2002). Judges have a
responsibility to avoid secrecy in court peedings because “secret court proceedings are
anathema to a free society'M. v. Zavaras939 F.Supp. 799, 801 (D.Colo. 1996). There is a
presumption that documents essential to the jaldorocess are to bealable to the public, but
they may be sealed when the public's righaafess is outweighed byterests which favor
nondisclosureSee United States v. McVeidii9 F.3d 806, 811 (10th Cir.1997). Such a showing
is required to ensure public confidence in the jadiprocess. It is criticadhat the public be able
to review the factual basis ofishCourt's decisions and evaluate the Court's rationale so that it
may be confident that the Courtfisictioning as a neutral arbitéd. at 814.

D.C. Colo. L. Civ. R. 7.2(B) imposes specificowings that a party seeking to restrict
public access to a filed documentist make: (i) a showing that “the interest to be protected ...
outweighs the presumption of public access”; (i) identification of “a clearly defined and serious
injury that would result if access is not restricteatig (iii) an explanabin why “no alternative to
restricted access [such as redaction or sanazation, among other things] will adequately
protect the interest in questidin addition, the rule makes cletirat “stipulations between the
parties and stipulated protective orders with réga discover, alone, ainsufficient to justify
restricted access.” D.C. Colo. L. Civ. P. 7.2(B)(2).

Here, General seeks to restrict access/@dihibits to Docket # 507. Exhibit 29 is
identified as JEMSU'’s contract with General $garch engine optimization services, which has

already been partially redacteBxhibit 30 is a 13-page (substive pages) excerpt from Mr.
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McCain’s deposition. Exhibit 31 is a one-pageexpt from Mr. Knight's deposition. Exhibit
32 is a January 13, 2014 2-page letter on General’s letterhead from Mr. McCain to Mr. Olson,
instructing Mr. Olson to remove materials #8MSU’s websites. Exhibit 33 is a two-page
excerpt from Mr. McCain’s deposition.

As to the three deposition @xpts, General argues that restricted access is justified
simply because these depositions were “previously designated [by General] as Attorney’s Eyes
Only and/or Confidential.” As noted in LocBRlule 7.2(B)(2), designian of an exhibit as
confidential under a Protec&\Order is not, of itself, a sufficient basis for restricted access.
General’'s motion does not elaborate on the resafwmrthat designation, identify the particular
portions of the deposition that constitute sensithaterial, explain that harm that could arise
upon public disclosure, or explaivhat alternative means suchraglaction or summarization
could not substitute for restricted acceSgelocal Rule 7.2(B). Té Court has independently
reviewed each of the excerpts and sees nothingithégrat would appedo warrant restricted
access. Accordingly, the motion is dethiwith regard to these exhibits.

As to the JEMSU contraend the letter to Mr. Olson, Gaaéargues that these exhibits
should be restricted “to precleddrmstrong from discerning détaof [JEMSU’s] advertising
and marketing strategies for General Steélt’acknowledges that Geral has since ceased
working with JEMSU, but contends that theagtgies reflected in the documents remain
“proprietary” and posits that Gerad may be using similar strategi with a different company.)
General states that if Armstrong obtainedrdwords “there would [be] nothing preventing
Armstrong form retrieving the documents and marapny them is some fashion to its benefit

and General Steel’s detrimenalthough it does not elaborate.
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General’s assertions notwithstanding, the JEIMS8ntract does nofppear to reveal any
meaningful confidential infornteon. It reflects that, for a the-month period in 2012, JEMSU
was providing three types of services @@eneral: “on-going SEO,” “Pay-per-click
management,” and “web development.” Nafi¢hese activities seem to be unusual for
customers of the search engine optimization ingiustbe performing or particular unique or
sensitive. All sensitive information — prices fach service, web passwer specific keywords
to be targeted, are already retkal. The Court sees nothingtims document that would reveal
any meaningful strategies, disclose the identtiesny persons not already identified in this
Order, or reveal any passwords or other confidemformation. General’s abstract fear that
Armstrong could make some nefarious use of the information contained in the document seems
to be unfounded. The same is true with regatditdvicCain’s letter tavir. Olson: this Court’s
Order essentially recites all of the meaningful ppaddressed in the letter, and it is difficult to
see how public disclosure of the letter itself could work any harm on General. Accordingly,
given the strong public interest@cess to judicial recordie Court denies the motion and
directs that these docuntsrbe publicly-filed.

CONCLUSION

For the foregoing reasons, Armstrong’s Objecti@336)are OVERRULED . The
CourtAFFIRMS the Magistrate Judge’s July 30, 2014 Minute O(é€306)denying in part
Armstrong’s Motions to Cmpel. General’s Motiofor Summary Judgmeiit 486, 490rand
Armstrong’s Motion forSummary Judgmeng# 488)areGRANTED IN PART andDENIED
IN PART as set forth herein. Genksaviotion to Restrict Acces@# 516)is DENIED and the

Clerk of the Court shall lift all regttions on Docket # 507-1 through 507-5.
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Dispositive motions having been resolved, alkttemains is to prepare the case for trial.
The parties shall promptly begin preparatiora®&roposed Pretrial Order in accordance with the
Trial Preparation Ordg# 158)and shall jointly contact chdars to schedule a Pretrial
Conference within 14 days.

Dated this 15th day of September, 2015.
BY THE COURT:

Drcte A. Fhcge

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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