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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger

Civil Action No. 14-cv-00245-MSK-MJW
REVEREND MATT HALE,

Plaintiff,
V.

FEDERAL BUREAU OF PRISONS;
DAVID BERKEBILE, individually;
BLAKE DAVIS, individually;
CHRISTOPHER SYNSVALL, individually;
BENJAMIN BRIESCHKE, individually;
S.M. KUTA, individually;

L. MILUSNIC, individually;

PATRICIA RANGEL, individually;
WENDY HEIM, individually;

S. SMITH, individually;

H. REDDEN, individually;

DIANA KRIST, individually; and

A. TUTTOILMONDO, individually,

Defendants.

OPINION AND ORDER ADOPTING RECOMMENDATION
AND GRANTING MOTION TO DISMISS

THIS MATTER comes before the Court pursuant to a Motion to Dis(#4%) filed by
Defendants, the Federal Bureau of Prisons (B twelve individuaBOP Officials (the
Officials) (collectively, Déendants). The Plaintiff, Matt Hale, filed a Respo@#). The
motion was referred to the Magistratiedge, who issued a Recommendagi#s8) that the
Motion be granted as to all clainidr. Hale, filed timely Objection§#59), the Defendants filed

a Respons@#64), and Mr. Hale replie@#65).
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I. JURISDICTION
The Amended Complainf#10) (hereinafter, the Complainsserts various claims under
the First, Fifth, Sixth, and Eighth Amendments to the U.S. Constitution, the Religious Freedom
Restoration Act (RFRA), and raisadacial challenge to the constitutionality of a Federal Bureau
of Prisons (BOP) regulation found at 28 ®F§ 540.15. Because these claims are brought
under the Constitution or laws of the United States, this Court has jurisdiction under 28 U.S.C. §

1331.See Bell v. Hoqd327 U.S. 678, 680 (1946).

! The Recommendation concluded that the Caaftéd subject matter jurisdiction to determine
Mr. Hale’s First Amendment claims for injunctivelief regarding the first and second mail bans
(including those brought under the First, Fifthd&ixth amendments, as well as under RFRA).
Specifically, the Recommendation found that bec#luséans are no longer ptace, there is no
live case or controversy.

A plaintiff bears the burden tmlearly allege facts demonating” jurisdiction; standing
cannot be inferredsW/PBS, Inc. v. Dallag#93 U.S. 215, 231 (1990). As relevant here, the
plaintiff must allege a livease or controversy —that theugs involved are ongoing and the
parties have a legally cognizable interest in the outc@efin v. Chafin133 S.Ct. 1017, 1023
(2013). But even where a challedgaction is no longer in placen@therefore a challenge to the
action could be considered moot), a court mayditide a case that'‘isapable of repetition,
yet evading review.See Spencer v. Kemri#3 U.S. 1, 17 (19983%ee also Gannett Co. v.
DePasquale443 U.S. 368, 377 (1979). For this exceptio mootness to apply, a complaint
must plead sufficient facts on which a cowtild conclude that: jithe duration of the
challenged conduct is too short to be fully litegprior to its cessation or expiration, and (2)
there is a reasonable expectation that the same complaining party will be subjected to the same
action againGannett 443 U.S. at 37%&ee Pearlman v. Vigil-Girqrv1 Fed. App’x 11, 13 (10th
Cir. 2003). Specifically, the Tenth Circuit haseeed a nearly identicahootness argument to
the one presented by Defendants h8ez Al-Owhali687 F.3d at 1242. IAl-Owhali, the
Circuit found that the government’s contenttbat a prisoner could not challenge a Special
Administrative Matter (SAM) becausehad since been lifted was misplackt.The Circuit
noted that “all SAMs expire, at the latest, gear after they are ippsed,” and if courts
“prohibited any challenge to agesed SAM, inmates would onhave one year to litigate and
appeal a case,” an almost “impossible felat. Therefore, the case was not moot as the
challenged action was capable of repetition andhod $n duration to be fully litigated prior to
its cessationld. Here, the Complaint pleads that both tdraed mail bans were reviewed and
lifted after some six months, liketgo brief to be resolved by litigion. It also states that Mr.
Hale remains in fear that his mail rights aga@ould be taken away from him at any time, for
any arbitrary reason.” Specificg]IMr. Hale was told that Defielants “could not guarantee that
his mail would not be taken awayaag if [BOP officers] saw fit.” Repetition is thus particularly
possible here because Mr. Hale alleges he wialtbwhat sort of correspondence may trigger
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Il. FACTUAL BACKGROUND

A summary of the factual allegationstive Complaint follows, and the Court will
elaborate as necessary in its anal§#ifi.well-pled factsare accepted as true.

Mr. Hale appearpro se® He is an inmate in the custody of the BOP and is incarcerated
at the Administrative Maximunatility in Florence, ColoraddADX). Mr. Hale is a member and
practicioner of the Church of the Creator,iethadvocates the practice of the “Creativity”
religious faith. For at least teregrs, Mr. Hale was the “Pontifé4aximus,” or “greatest priest,”
and “thousands of Creators” recognize hinaa®rdained minister. The mission of the
Creativity faith is the “permanent preventiontioé cultural, genetic,ral biological genocide of
the White race worldwide.” Creativity doctrine adates “total racial segregation so as to stop
the mixture, and hence destruction)\dhite culture and genetic stock.”

Creativity followers believe that salvation is achieved on earth rather than the afterlife.
The “mission of racial salvatn” is furthered only in a dgal and peaceful” manner, and
Creativity “forbids any and all éigal and violent acts bis adherents in its fight to attain the

salvation of the White Race.” Mr. Hale Ha® record whatsoever of having committed any

another ban. The Court therefore has little doubt that Mr. Hale has plead sufficient facts to
warrant review of the mail bans.

% The facts are derived from Mr. Hale’s Cdaipt and, in very limited circumstances, the
Notices of Restricted General Correspondence Spaitwsded to Mr. Hale, which are central to
Mr. Hale’s claims deriving from these restrictioBge Gee v. Pached®?7 F.3d 1178, 1186
(10th Cir. 2010) (when reviewg a motion to dismiss, the Court may consider documents that
are “central to the plaintiff's claim,” wheredldocuments’ authenticity is not disputeafjcord
Jacobsen v. Deseret Book C287 F.3d 936, 941 (10th Cir. 2002). The Court declines
Defendants’ request to take jadil notice of factualindings in prior casemvolving Creativity,
with the narrow exception of MHale’s habeus corpus castgle v. United StatetNo. 08-cv-

94, 2010 WL 2921634 (N.D. lll., July 22, 2010).

% Due to Mr. Hale’'ro sestatus, the Court constibis pleadings liberallyHaines v. Kerner
404 U.S. 519, 520-21 (1972).



violent or illegal act” durindnis incarceration, but followers @freativity, including Mr. Hale,
have resorted to violenteans to further their beliefs.

Mr. Hale complains of various administrairestrictions, sumnnaed in turn, which
allegedly inhibit his ability to freelgxercise his right tpractice Creativity.

A. Mail Bans

According to the Complaint, it is “not pobk for a Creator to exercise his religion by
himself. Rather, he must “proselytize it ttvets,” namely, the “non-converted.” Mr. Hale’s
“duties as an ordained minister include theoesal and promotion of Creativity to . . . White
people at large,” and “counseling to his copasdents.” It is “through his mail” that he
accomplishes these duties, specifically by wgitanticles and sermons from prison.

In July 2010, Mr. Hale wrote an article agsey that he was “resuimg his leadership as
Pontifex Maximus.® Afterward, the BOP, namely, OffBavis, Milusnic, Krist, Rangel,
Synsvoll, Brieschke, and Smith, placed Mr. HaleRestricted General Correspondence status
(more colloquially, a “mail ban™j.Particularly, Offs. Brieschkena Smith told Mr. Hale that his
mail was taken away because he was “trying teatlinis church,” and Off. Davis told him that
“we don’t want you to be Pontifex Maximus.’b@current with this mail ban, Offs. Smith and

Redden not only restricted Mr. & outgoing mail, but also &liberately” “reject[ed] and
return[ed] letters that were mailed to [Mr.] lddy his correspondents.” Off. Kuta “personally

approved and signed off on the rejection and retfieach letter that was mailed to [Mr.] Hale

* Mr. Hale was convicted of one count ofisitation of the murdepf a federal judgeSee Hale
v. United StatesNo. 08-cv-94, 2010 WL 2921634, *1, (N.0OI., July 22, 2010). Motivation for
this crime was presumed to be a belief thatJudge presided unfarably over a civil suit
involving the Churctof the Creatorld.

® The Court is unable to discern to whom Mr. Hedat this article (cany of his other mailed
sermons, for that matter).



by his correspondents.” Contrary to BOP policy, Male was not given rejection notices. For
the incoming letters that were deliveredva Hale, Offs. Smith and Redden covered up the
return addresses so thMt. Hale could not respond.

When the mail ban was imposed, the BOP reatiMr. Hale that it would review the
restriction in six months. In thaterim, Mr. Hale could resportd the restrictions by attempting
“informal resolution under the Bureau’s Adnstrative Remedy Program.” The Notice informed
Mr. Hale that the ban was imposed because his “correspondence with Creativity Movement
members . . . and other white nationalist extrenpistes a special threatthe security and good
order of the institution, protecin of the public and ti@nal security insofar as [Mr. Hale’s]
unlimited general written correspondence might fiaté further criminafctivity.” The mail ban
did not restrict Mr. Hale from ecesponding with his immediate family.

In January 2011, after the conclusion ofimisial six month inposition, the BOP lifted
the mail ban. When Mr. Hale inquired as to whatcould write aboub avoid having his malil
rights taken away again, Off. Redden told Hithe weather.” Offs. Brieschke and Redden also
directed Mr. Hale to “avoid becomingo involved with his Church.”

In July 2012, Mr. Hale began writing “Sermons from Solitary,” in which he urged
followers to “win over others to Creativity.” EnComplaint states that these sermons encouraged
“peaceful” actions, “urged Creatorsdothers to stay within theva refrain from any violence,
and use persuasion to win over others to Creativityto the cause of RatiLoyalty generally.”
The Complaint states that Mr. Hale’s writingsre¢hus “helpful to e Church, his religious
faith, his fellow believers and those of like miag, well as to law enforcement and society in
general.” Still, on January 29, 2013, Mr. Halas again placed on Restricted General

Correspondence status, and the BOP issued hieamy identical notice informing him of the



particulars of the ban, the reason for its imipas, and how he could contest it. In August 2013,
after six months expired, the second mail ban was lifted.

The Complaint alleges that the mail bans wemgosed because Mr. Hale was “trying to
be something that [he is] not allowed todmymore,” and to “eliminate his First Amendment
rights and hurt [Mr.] Hale personally.” The ihiaans further “sought to punish and persecute
[Mr.] Hale for the religious faith that he adhetes with a desire tdinflict psychological and
emotional harm.” Particularly the Complaint ases Offs. Davis, Milusn, Synsvoll, Brieschke,
Krist, Rangel, Smith, and Redden, of having a $paal animosity for [Mr. Hale’s] Church.”

Mr. Hale identifies a statememtade by Off. Redden, that tBOP officials “don’t like [Mr.
Hale] writing for his Church.” Mr. Hale statesathOff. Rangel informed him that the mail ban
was a “management decision made by all of us.”

The Complaint contends that Offs. Synsvoll &mekschke, in their role as attorneys for
the BOP, routinely counseled BOP officitdsviolate prisonersfights, and the BOP
categorically imposed mail bans with “malice awith the deliberate intent that prisoners be
deprived of their legal rights . . . with no reddor the Constitution of the United States.” It
alleges that BOP officials “routaty ... claim that the prisonersbrrespondence poses a ‘threat’
regardless of whether this is sincerely believedatr. . . as a means discouraging prisoners
from contesting the mail bans.”

B. Creativity’s Bible

In February of 2013, Offs. Redden, Berkebded the BOP refused to allow Mr. Hale to
have a copy of “Nature’s EternBkligion,” that was mailed to hinMr. Hale describes the text
as the “main Bible of [Mr.] Hale’s Creativity rgiious faith.” The Complaint alleges that this

prohibition was due to certain affals’ “disdain ofthe beliefs contained therein” and was an



attempt to “inhibit [Mr. Hale’s] ministerial duties.” It alleges that Nature’s Eternal Religion does
not pose “any kind of threat or risk of hatmanyone or anything in any way,” nor did
Defendants truly believe that it paba threat. The Complaint alleges that because Mr. Hale is in
solitary confinement, there is no legitimate pegatal interest, such as institutional order and
security, that justifies denyg the book to Mr. Hale.

C. Special Diet

In June of 2013, Mr. Hale requested tthet BOP provide meals conforming to Mr.
Hale’s religious diet, which consssonly of raw fruits, vegetablesuts, or seeds. The Complaint
alleges that the diet is “easy to fulfill ingards to BOP staff and budgey concerns since no
cooking or processing is necessary or allowétié BOP, specifically, Off. Berkebile, refused
Mr. Hale’s request, which Mr. Hale pleads “stdntially burdened [Mr. Hale’s] religious
exercise.”

D. Media Interview

Finally, Mr. Hale challenges the BOP'’s, sifieally Off. Berkebile’s, refusal to allow
him an in-person interview with a Fox News reporMr. Hale interviewed with this reporter
before his incarceration to promote his Chumal “pro-white activism,” and the Complaint
alleges that Mr. Hale sought the interviewloing public awareneg® the fact of his
innocence.” The BOP told Mr. Hale that hautd not interview due to “institution safety and
security concerns,” but the Complaint allegest the real reason for denying the interview was
because the BOP and Off. Berkebile do not “ihe public to know that there are innocent
men” incarcerated and wish to “silence [Mr.] Hale because of his religious and ideological

beliefs.”



lll. ISSUES PRESENTED
Interpreting the Complaint liberally, theoGrt understands Mr. Hto assert the
following claims:

1. Violation of his rights of free exercis# religion, speech, and association under the
First Amendment when the BOP (1) imposed the first and second mail bans; (2)
denied him a copy of Nature’s Eternal Religion; (3) failed to accommodate his
religious diet; and (4) denied him permgsito interview with a Fox News reporter.
The Complaint also alleges that the mail bans were retaliatory, that is, they were
imposed because Mr. Hale exesexl his freedoms of religion;

2. Violation of the Religious Freedom Reration Act (RFRA), 42 U.S.C. § 2000/,
seq, with regard to (1) the mail bans, (2gtrefusal to allow him to have Nature’s
Eternal Religion, and (3) the faikito provide a special diet;

3. Violation of his Fifth Amendment rights when the BOP imposed the mail bans
without sufficient procdural due process;

4. Violation of his right to gual protection when he was denied a copy of Nature’s
Eternal Religion; and

5. Violation of his Eighth Amendment rigld be free from cruel and unusual
punishment based on his isolation ititaoy confinement, coupled with the
“imposition of broad mail bans.”

Mr. Hale requests monetary anguinctive relief on all claims, asell as a declaratory judgment

that 28 C.F.R. 540.15 is facially unconstitutional.



Upon referral, the Magistrathudge’s Report and Recommatidn concluded that all
claims should be dismissédMr. Hale filed timely Objections#69), Defendants filed a
Responset64), and Mr. Hale Replied#65).

IV. STANDARD OF REVIEW

Ordinarily, the Court reviews only the portioofsa recommendation to which a specific
objection is madde novoFed. R. Civ. P. 72(b). But in deferee to the liberal interpretations
afforded topro sepleadings, the Court willansider the Motion to Dismiste novoMorales-
Fernandez v. IN#18 F.3d 1116, 1119-20 (10th Cir. 20089¢ Haines v. Kerngd404 U.S. 519,
520-21 (1972).

To survive a motion to dismiss, Mr. Hale stplead a sufficient factual basis for each
claim. Fed. R. Civ. P. 12(b)(&Xshcroft v. Igbal556 U.S. 662, 678 (2009). To be factually
sufficient, a claim must be “plausible on its fadel.”A claim is plausible on its face if a plaintiff
alleged factual content that allows the coudaw the reasonable inference that the defendant
is liable for the misconduct allegdd. Whether a complaint statepkausible claim for relief
will be a context-specific task that requires tkviewing court to draw on the its judicial

experience and common seniseat 679.

" The Recommendation first found that Mr. Haleguest for a declatory judgment that 28
C.F.R. 8 540.15 is facially unconstitutional sholéddismissed as a matter of law because other
federal courts have rejected this argumet found the regulation constitutional. As to Mr.
Hale’s claims seeking monetary relief, Recommendation concluded that: (1) claims brought
under RFRA and the First Amendment are barreBitsgns v. Six Unknown Named Agents of
Fed. Bureau of Narcoti¢gl03 U.S. 388 (1971), and the subsexjliee of cases; and (2) the
Defendants are entitled to difi@d immunity on Mr. Hale’sEighth and Sixth Amendment

claims. Last, the Recommendation found thatcthens requesting injunctive relief should be
dismissed on the grounds that) {ie Court lacksubject matter jurisdiction over Mr. Hale’s
claims regarding the mail bans and refusal to permit the Fox News interview because these
claims do not seek redress for a live case orrgwetsy; (2) Mr. Hale’s claims related to the
refusal to allow him to have a copy of NaturBtrnal Religion and provide him with a special
diet fail as a matter of law; and (3) Mr. Haleshot adequately plead a sufficient factual basis to
sustain his equal protection claims.



The Court limits its review to the four weers of the Complaint plus any documents
referenced therein that are central to thexdaand for which authenticity is not disputed.
Jacobsen v. Deseret Book C287 F.3d 936, 941 (10th Cir. 2008 xendine v. Kaplar41
F.3d 1272, 1275 (10th Cir. 2001). All well-pleaded gditons are accepted as true and viewed
in the light most favorable the non-moving partyell Atlantic Corp. v. TwombJy650 U.S.

544, 555-56 (2007). However, threadbare recitatadriee elements of a cause of action,
supported by mere conclusory statements orédassertions” are not entitled to presumptions
of truth and need not be considerigghal, 556 U.S. at 678. Likewise, allegations so general that
they encompass a wide swath of conducth lpaetrmissible and not, may be disregardé@thlik
v. United Air Lines671 F.3d 1188, 1191 (10th Cir. 20%2).

V. ANALYSIS

A. Sincerely-Held Religious Beliefs

As an initial matter, Mr. Hale’s Complainaises claims under both the Free Exercise
Clause of the First Amendment and RFRA. Bd#ims require a preliminary finding that the
plaintiff has sufficiently pled that the exénce of sincerely-held religious belieBee Kay v.
Bemis 500 F.3d 1214, 1218-19 (10th Cir. 2007) (claimseuride Free Exercise Clause require
plaintiff to demonstrate saerely-held religious beliefsiKikumura v. Hurley242 F.3d 950, 960
(10th Cir. 2001) (RFRA claim requires the existence of sincerelyrbitfous beliefs).

Defendants argue that, as a matter of @veativity is not a religion. They rely upon
opinions issued by other federal dist courts addressing the iss&®e, e.g., Todd v. Cal. Dep’t

of Corrs. & Rehah.No. 12-cv-01003, 2013 WL 1281611 (E.D. Cali., Mar. 26, 20E3jd

® The Court also notes that ordiity, it is not sufficient for a plaitiff to state that a claim re-
alleges or incorporates by reference all prevmaraigraphs, as it is notetiole of the Court to
piece together a plaintiff's arguments for higee Al-Owhali687 F.3d at 1244. But because of
Mr. Hale'spro sestatus, the Court will examine all ofshiactual allegations when examining
particular claims.
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Todd v. Cali. Dep't of Corr.No. 1:12-cv-01003-LJO-DLB2015 WL 5042850, *1 (9th Cir.,
Aug. 27, 2015)Connor v. Tilton No. 07-4965-MMC, 2009 WL 4642392 (N.D. Cali., Dec. 2,
2009) (noting that the fact that Creativisya white supremacist organization does not
necessarily preclude it from also being agieln, but ultimately concluding at summary
judgment that Creativity is not a religioBirkes v. Mills No. 10-cv-00032-HU, 2011 WL
517859 (D. Ore., Sept. 28, 2011) (finding at summary judgment that “Creativity is [not] a
religion).

These opinions are not determinative, but theyinstructive. Asioted, the Court is
limited to the four corners of the Complaint in determining whether a cognizable claim has been
pled. The question of whether tBemplaint has pled that Creatyis a religion is, first and
foremost, a question of pleading sufficiency tisainaffected by the decisions by other courts.
Whether Creativity is a religion o@l also be a factual matter, subject to conclusive resolution
by application of judicial presdent, under the doctrines ofllateral estoppedr doctrine ofres
judicata But these doctrines have not been invoked by the Defendants.

The proffered case-law is instructive, howeyenticularly in identifying the point in the
judicial process when a determination of WiegtCreativity is a religion was made. Whether
Creativity is a religions a factual question, and at thetian to dismiss stage, the showing
required for a plausible claim is something lg®m is required for a prima facie claim at
summary judgmenBee Al-Owhali v. Holde687 F.3d 1236, 1240 (10th Cir. 2012).
Consequently, th€onnorandBirkescourts reserved their determinations to the summary

judgment stage — based on a complete factual rédwddis also noteworthy because the Ninth

® The Court is aware of two opinions dissing claims on motions to dismiss based on
inadequate pleading relative to whether Creativity is a religBee Stanko v. Pattph68
F.Supp.2d 1061, 1072-73 (D. Neb. 20G®e also Prentice v. Nev. Dep’t of Coyido. 09-cv-
0627, 2010 WL 4181456 (D. Nev. Oct. 19, 2010). Thesedpinions are also instructive, in
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Circuit concluded that the trial court, “prematyrdismissed” the plaiiff’'s Free Exercise claim
on the basis that Creativity wasiot religion entitled to congitional protections on a Fed. R.
Civ. P. 12(b)(6) motion. It remanded the case witkations that the trial court more carefully
apply the legal standard to examinal@tail whether Creativity is a religiomodd 2015 WL
5042850, *1

Finding the case-law cited by the Defendantisawe only procedural significance, the
Court must assess whether the allegations mattesiComplaint are sufficient, beginning with
the legal standard to be applied. Whether a persaiisfs (religious or not) are sincerely held is
a question of fact and does mategorically require a plaintiff to submit direct evidence of
sincerity.See Mosiser v. Maynar837 F.2d 1521, 1526-27 (10th Cir. 1991). Beliefs are
insincere only if they are “so bizarren so clearly nonreligious in motivatiorSee Kay500
F.3d at 1219-20. The question is exclusively aibikty determination, thus, summary dismissal
on the grounds that a plaintiffteeliefs are not sincerely heldpsoper only in the “very rare
case.”ld.

There can be little dispute that the Complaint states sufficient facts, which if true,
demonstrate that Mr. Hale’s beliefs are singehalld. He converted tGreativity in 1990, has
acted as an active minister since 1995, angdqts to follow Cretvity’s requirements,
including observing a special died proselytizindis faith.

The more difficult question is whether Crediivmay be considered a “religion.” Only

belief systems that may properly be considerédiogis are entitled to constitutional protections.

part because the facts alleged differ from those in the Complaint he®¢éanky the court
considered allegations, including passages framWhite Man’s Bible, that are not contained in
this Complaint. Stankg 568 F.Supp.2d at 1072. Moreov8tankachose to “tread lightly on the
guestion of whether [theglaintiff's] beliefs equate to the practice of religioayid relied more
heavily on the fact that prisorificials had a valid reason for dging the plaintiff's requestsld.

at 1072-73. IrPrentice the court relied entirelgn facts found in th€onnor v. Tiltonopinion
rather than conducting an independent ysialof the pleadings. 2010 WL 4181456 at *3.
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See Thomas v. Review Bd. of Indiana Emp’t Sec,. 450.U.S. 707, 713-14 (1981). To
determine if a belief system is truly “relogyis” a court considemghether it (1) addresses
fundamental and ultimate questions of deeg immponderable matters, such as human sense of
being, purpose in life, or place in the uniwer&) contains “meiphysical” thoughts that
“transcend the physical and immatdily apparent world;” (3) presbes a particular manner of
acting that is moral or ethical and imposesies on believers; (4) involves comprehensive
beliefs that hope to broadly ansma great deal of humanitysoblems rather than focusing on a
single teaching; and (5) is accompanied by accogngs of religion such as holidays, prophets,
writings, ceremonies, or dietdnited States v. Meyer85 F.3d 1475, 1483 (10th Cir. 1996). No
one factor is dispositive, but “purely personmtlitical, ideological, or secular beliefs” will not
likely suffice.Id. at 1503. Religious beliefs need notdmxeptable, logicatonsistent, or
comprehensible to others in ordemerit First Amendment protectiodnited States v. Seeger
380 U.S. 163, 184-85 (1965). Particwathat white supremacy is “seculén the sense that it is
a racist idea, does not necessarily juge it from also being religiousWiggins v. Sargen753
F.2d 663, 667 (8th Cir. 1985).

The Complaint identifies certain “commandments” of Creativity that, facially address
these sorts of questions. Mr. Hale alleges tha¢a@vity addresses all the ultimate questions of
life, including the meaning of life and its purposetiich, for Creators, is to halt the mixing of
races and devote themselves to the salvatiosamnival of the white race. Creativity “teaches
its adherents to build their minds, to eatibaibusly, to create a sigty conducive to their
mental and physical well-beingnd to preserve a pure andural environment,” and thus
imposes duties on its members. Mr. Hale allegas@neators celebrate certain holidays, perform

ceremonies, repeat daily affirmatis, follow a prophet, and direct mbers to proselytize, all of
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which are done with the idea that these practices allow a follower to achieve salvation. True, the
Complaint does not identify any metaphysicainponents of Creatiyit and it characterizes
Creativity as having a single secular goal —‘#ahievement of white racial immortality.” But,
however bigoted as Creativityteliefs may appear, the Complaint states facts which, taken as
true, suggest that Creativity addresses the parfuodife and means &alvation, imposes duties

on its members, and denotes certain holidagsraligious ceremonies to be celebrated or
performed.

Constrained to the four corners of the Conmlahe Court finds that there are sufficient
factual allegations to support an inference Magativity is a religbn for purposes of Rule
12(b)(6) review. With this finding in mind, the Coturns its attention tthe factual sufficiency
of Mr. Hale’s particular claims.

B. First Amendment Claims

The Complaint raises five claims follieg under the First Amendment. Though the
Complaint focuses on the First Amendment’s pradecof religious freedm, it also contends
that the Defendants’ actionglate free speech and association guarantees. The First
Amendment is intended to protect all three rigBiese Christian Legal Soc. Chapter of the Univ.
of Cali., Hastings College of Law v. Martindg61 U.S. 661, 673 (2010).

That prisoners retain constitutional righisspite incarceration gipported by a “long
line” of Supreme Court caseBeerheide v. Sutherg86 F.3d 1179, 1184 (10th Cir. 2002).
Although “prison walls do not form a barrier segting prison inmates from the protections of
the Constitution,” inmates’ rights may be “reésted in ways that would raise grave First
Amendment concerns oids the prison contextGee v. Pachec®27 F.3d 1178, 1187 (10th

Cir. 2010) (internal quotations omitted). But regulations impinging on these rights must be
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reasonably related to legitimate penological interdstser v. Safley482 U.S. 78, 89 (1987).
Turnerrecognized that courts are dguipped to deal with the “ineasingly urgent problems of
prison administration and that deference musiffseded to prison officials trained in running
penal institutions.ld.; O’Lone v. Estate of ShabaziB82 U.S. 342, 349 (1987).

Turnerdirects a court to engage in a balandeg} to evaluate prison regulations that
curtail constitutional rights, examining: (1) ather there is a rational connection between the
prison policy or regulation and a legitimate governnietgrest advanced as its justification; (2)
if there are alternative meaatexercising the right availadko inmates notwithstanding the
regulation; (3) the effect of aceumodating the right on prison staéind (4) if there are easy-to-
implement alternatives that colddcommodate the inmates’ rightis. at 89-91;accord
Beerheide286 F.3d at 1185.

At the summary judgment stageplaintiff must make a shamg on all four factors, but
at the motion to dismiss stage, a prisoner ramsply “plead facts from which a plausible
inference can be drawn that the restriction wasemsonably related legitimate penological
interest.”See Al-Owhali687 F.3d at 124Gee also Doe v. Heib33 Fed. App’x 831, 838-39
(10th Cir., Aug. 26, 2013)Thus, in a complaint, a plaintiff need not anticipatorily rebut the
defendant’s reason for imposing cérteestrictions, but need ontg plead “some plausible facts
support his claim that [the restriction]. did not serve the [stated] purpodé.’at 1241.

As noted, inmates retain the rigbtthe free exercise of religio®’'Lone, 482 U.S. at
348;see Peterson v. Lamped99 Fed. App’'x 782, 785 (10th Cir. 2012). To plead a
constitutional violation based dhe Free Exercise Clause in fiigson context, a plaintiff must
allege that a prison regulation “substantiallydaned sincerely-heletligious beliefs,” and,

again, was not rationally reéd to a penological purpodeay, 500 F.3d at 1218-1®8oles v.
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Neet 486 F.3d 1177, 1182 (10th Cir. 2007). A “substdhbiarden need not be a complete or
total one.Yellowbear v. Lamper?741 F.3d 48, 55 (10th Cir. 2014).substantial burden may be
demonstrated by, among othemtls, facts contending that theuéation or policy required the
plaintiff to participate in atvity prohibited by his religionpreventing the plaintiff from
participating in an activity motivated by sincerégieus beliefs, or presenting the plaintiff with
a “Hobson’s choice,” where the only realistic cousgaction available to #hplaintiff results in
a violation of his religionld.

Like the right to free exercise of religiongthights of free speech and association may be
limited to meet the needs of a penal institutimes v. N.C. Prisoners’ Labor Union, Ind33
U.S. 119, 125 (1977). To sustain edrspeech or association clamgomplaint must allege facts
upon which a court, und@iurner, could infer that the impinging achs were not in furtherance
of legitimate penological interesti®ones 433 U.S. at 126ee Brown v. Saline Cnty. J&3i03
Fed. App’x 678, 684 (10th Cir. 2008) (a comptaatieging that defendhs’ actions were
unrelated to a legitimate government interestufficient at thelismissal stage).

1. Mail Bans

Mr. Hale alleges that his ability to praagihis religion was substantially burdened. The
Complaint alleges that Creativity’s “overridingssion . . . is the permanent prevention of the
cultural, genetic, and biological genocide af iWhite Race worldwide,” and to accomplish this,
Creators advocate for “total ratisegregation.” Thus, by natyi@reativity is a “proselytizing
faith.” “Its adherents must brg it to the non-converted in orderfollow fully its teachings.”
“The Creator must proselytize fars White Race to others sattsalvation and immortality may
be attained.” Accordingly, the “ability to cespond with others forms a major component” of

Mr. Hale’s religious practice. The mail bgm®hibited Mr. Hale from corresponding with
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anyone outside his immediate family. The Ctany therefore contains sufficient factual
allegations to infer that the mail bans substdigtburdened Mr. Hale’exercise of religion by
preventing him from engaging in an activagntral to his religious practice.

The Court’s analysis, howevealpes not end here. The Comiptanust also allege facts
that plausibly suggest that there is no legitinpeeological interest for the mail bans. It states
that the proffered reason for the mail bans thas Mr. Hale’s correspondence was a threat to
institutional and public securitythough the Court ignosethe bare legal conclusions asserted in
the Complaint, there are some factual allegatrefigting the existence @f penological interest.
Particularly, Mr. Hale statesdhhis mail never “fomented or @wuraged violence in anyway,”
and has “always been . . . peaceful.” In additidefendants allegedly censored or rejected Mr.
Hale’s incoming mail, which does not appealime with protecting the public (though it is
foreseeably related to institutional security and iWale does not allege with particularity how it
is not). Moreover, in contradicin to the BOP’s stated reason of security, Mr. Hale was told that
the mail bans were imposed because he ‘it involved with his Church with his

correspondence,” “trying to be something tha][is not allowed to be anymore,” and that
Defendants “don’t like [him] witing for [his] Church.”

Taking these factual assertiansghe Complaint as try¢he Court finds that the
Complaint states facts permitting a plausible infeecthat the mail bans were both a substantial
burden to Mr. Hale’s religious excise and were not in furthei@e of a penological interest.

Accordingly, the Court denies Defendants’ Motion to Dismiss Mr. Hale’s First Amendment

claims related to the mail bans.
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2. Nature’s Eternal Religion

Defendants next move for dismissal of.Miale’s First Amendment claim challenging
the Defendants’ refusal to allow him a copy oftiNa’s Eternal Religiorthe Creativity bible.

The Complaint does not allege any facts froniciwlthe Court could infer that this denial
substantially burdened his abjlto exercise Creativity® Thus, any claim that the denial
violated the Free Exercise Clause cannot survivei@on to dismiss. However, to the extent that
Mr. Hale contends the refusalatiow him Nature’s Eternal Relign violates his right to free
speech, the Court examines whetiere are sufficient facts alledjéo support an inference that
the restriction does not further gigmate penological interest. Mdale alleges that he received
a copy of Nature’s Eternal Religion in thmeail, and that the BOP and Offs. Redden and
Berkebile refused to allow him to have it. TBemplaint continues théhe book is not a “threat
or risk of harm to anyone or anythingyicaithat Mr. Hale is mhibited from having the book
because Defendants “wish to deny [Mr.] Haleduspture” because of their biases against
Creativity and to inhibit Mr. Hale from perforng his “ministerial dutis.” Although there are
no particular allegations as why the book is not a threat.g.that it does not contain
inflammatory material or that because Mr. Hialeonfined to solitary his personal possession of
the book cannot be a security concern, the Court fimalsat the dismissatage, the allegations

are sufficient.

9 The Complaint, in support of a RFRA claingaeding Defendants’ refuse allow Mr. Hale a
copy of Nature’s Eternal Religion, states that this refusal “substantially burdened [Mr.] Hale’s
religious exercise.” The Court disregards thisestegnt because it is a bare assertion of the legal
standard without any supporting facs®eTwombly 550 U.S. at 555-56.
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The Defendants again argue that the excstest prior federal district court opinions
upholding a prison’s refusal to alloan inmate to possess the bbakemonstrate that Mr. Hale’s
claim fails because, as a matter of law, the booloipermitted in the on context. The Court
is not persuaded by Defendants’ argument. Defetsd#o not indicate that the previous cases
were decided on nearly identical facts. For example, Defendants do not argue that, in the prior
cases the inmates, like Mr. Hale, were in soliogfinement. Moreover, théourt, at this stage,
relies only on the Complaint, which alleges facts that could permit a finding that the refusal to
allow Mr. Hale a copy of Nature’s Eternal Rédig was not rationally amected to a legitimate
penological interest.

3. Special Diet

Defendants move to dismiss Mr. Hale’s olathallenging the refusal to accommodate his
religious diet. First, the Court examines whetfie Complaint alleges a substantial burden on
Mr. Hale's religion. Here, it alleges that the redaddliet is “integral tahe Creativity religion
itself” and “there is no such thing as fully fong the Creativity religin without following its
diet.” Though thin, this allegation sufficeSeeHolland v. Goord 758 F.3d 215, 221 (2d. Cir.
2014) (inmate’s assertion that a religious nveas “critical to his observance as a practicing
Muslim” sufficiently alleged aubstantial burden on religion).

Thus, the Court turns to whether the Comglaiteges that refusiniglr. Hale’s diet is
unrelated to a legitimate penolodiaaterest. The single allegationaththere is no such interest
is that the Creativity diet is “extremely easyfulfill in regards to BOP staff and budgetary

concerns” as it requires no cookiogpreparation but consists ordy seeds, nuts, and fresh fruit

" Two other federal courts concluded that NagiEgernal Religion is properly banned in the
prison context because it encompasses Creativégpets, namely, beliefs that the white race is
superior and that “Jews, blacks, and whktbels ‘mud races’™ should be eliminat&ke Byrnes
v. Biser No. 06-cv-249J, 2007 WL 312029G, (W.D. Penn., Oct. 23, 20079¢ge also Birkes v.
Mills, No. 10-cv-0032, 2011 WL 5¥859 (D. Ore. Sept. 28, 2011).
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and vegetables. But again, for purposes siinisal the Court finddat, though thin, the
Complaint sufficiently pleads that the burden on Male’s religion coulglausibly be unrelated
to a legitimate penobical interest.

4. Fox News Interview

Defendants move to dismiss Mr. Hale’s claim that the refusal to allow him to interview
in-person with a Fox News reporteplates his First Amendment rights.

The Complaint alleges that Mr. Hale desitled interview to “bring public awareness to
the fact of his innocence and wrongful cartidns” and that denying the interview was
motivated by Defendants’ attempt to hide frtm public the fact that “innocent men [are] being
held [at ADX]" and a desire to “silence [Mr.] leabecause of his relgus and ideological
beliefs” rather than Defendantsagtd “institution safety and sedyrconcerns.” But, even read
liberally, what the Complaint does not allege amg facts from which the Court could infer that
there is a live case or controversy or that afiysad to permit the interview with Fox News is
capable of repetition. There are no allegationsekample, that Mr. Hale continues to discuss
the possibility of an interview with Fox News any other media outleThe Court therefore
dismisses all claims related to denial of the raadiierview against Defendants due to a lack of
jurisdiction.

5. Retaliation

Lastly, Defendants seek dismissal of Male’s claim that the mail bans were in
retaliation for Mr. Hale exercising his First Antement rights. To be sure, prison officials may
not harass an inmate because the inmate exercised his@ghts. Pache¢®27 F.3d 1178,
1189 (10th Cir. 2010Smith v. MaschneB99 F.2d 940, 947 (10th Cikr990). Retaliation claims

require slightly different elements than otlénst Amendment claims. A pleading must allege
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facts that if true would establish that: (1¢ ghlaintiff engaged in protected activity; (2) the
defendant took a responsive action that wdahill a person of ordinary firmness from
continuing to engage in that activity”; a(®) the defendant’s action was “substantially
motivated” by the plaintiff Bgaging in protected activit$shero v. City of Grové10 F.3d 1196,
1203 (10th Cir. 2007¥ogle v. Pierson435 F.3d 1252, 1264 (10th Cir. 2006).

Here, the Complaint alleges that Mr. Hale engaged in constitutionally protected activity
by attempting to exercise hidiggon through correspondence wittstollowers in a “peaceful”
manner. When Mr. Hale corresponded withoiwers, however, Defendants imposed a ban on
his mail. The Complaint alleges that the ban imagsponse to his exercise of religion and was
intended to intimidate Mr. Hale through thregtsmpose more mail bans and that the bans
“deliberately sought to causeiffi psychological anguish” for &xcising his First Amendment
rights and were motivated by a “disdain” for CregyivAs a result, Mr. Halétried to avoid any
possibility that he could be acd of ‘directing’ his Church.Thus, Defendants “succeeded” in
preventing Mr. Hale from exercigj his constitutional rights.

Assuming, as the Court mustathhese allegatioraxe true, there are sufficient facts to
show all three elements of a retaliation clainpretected activity and reking retaliatory acts.

6. Available Relief

For the reasons detailed abovlr, Hale’s First Amendment alms for injunctive relief
as to the mail bans, denial of Nature’s EteReligion, the religiougliet, and retaliation may
proceed.

The Complaint also seeks monetary relief for these cl@imensactions permit an
individual deprived of constitutional rights by a stactor to bring an action for monetary relief

against the actoBivens 403 U.S. 388 (1971). But the Supre@aurt recognizes the availability
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of Bivensrelief only from select vi@tions and has frequentlyjeeted invitations to expand
Bivensto other types of claim&ee generally Minneci v. Pollard32 S.Ct. 617 (2012).
Particularly, the Supreme Court has declined to exBawnensto certain claims sounding in
violation of the First Amendmentshcroft 556 U.S. at 67%ccord Bush v. Lucag62 U.S.
367 (1983)2

However, there is no hard and fast categorical ban adggiwestsrelief from First
Amendment violations by individual defendardaagd for purposes of its analysis, the Court
assumes without deciding that such relief mighabalable. Nevertheless, the Court finds that
Mr. Hale has not sufficiently aligeed facts which, taken as true, allow the Court to infer that
relief against the individualefendants is plausible.

To maintain a claim for relief against indivial defendants, a complaint must set forth
sufficient facts on which the Court can finditieach individual defendant was an active
participant in the action and, memver, that the defendant acteih purposeful discrimination.
Igbal, 556 U.S. at 676-7Bennett v. Passj®&45 F.2d 1260, 1262-63 (10th Cir. 197€9e Bell
v. Wolfish 41 U.S. 520, 535 (1979). Purposeful discnation requires more than intent, rather,
a plaintiff must allege that ¢hdefendant undertook a courseaofion because of the adverse
effects such action would haggainst a particular cladgbal, 556 U.S. at 676-77. A complaint
must explain “what each defendant did to limher; when the defendant did it; how the
defendant’s actions harmed himhar; and, what spediflegal right the @intiff believes the

defendant violated.’"Nasious v. Two Unknown B.I.C.E. Agertd4 F.3d 1158, 1163 (10th Cir.

12 Because the Court dismisses any claims fonetary relief arisingut of alleged First
Amendment violations, the Court dismisseskirst Amendment claimagainst the individual
Officials, as injunctive relief igvailable only against the BORccordingly, the Court need not
address the Officials’ qliied immunity defense See Cnty. of Sacramento v. Levéa3 U.S.
833, 841 at n.5 (1998) (noting qualified immunity is aaailable to block relief in the form of a
determination of law or tenjoin future conduct).
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2007). It is not, for example, sufficient for a pl#into contend that a dendant was a “principal
architect” of or “instrumentalin an invidious policy or actiorigbal, 556 U.S. at 680-81. Put
simply, without more, allegations that an mdual defendant played a primary role in a
discriminatory policy ar@ot sufficiently detailedid.

Viewing the pleading liberally, the Court conts that Mr. Hale pports to seek relief
against Offs. Davis, Milusnj&rist, Rangel, Synsvoll, Brieschke, Smith, Kuta, Tutoilmundo,
Redden, and Heim. The Complaint alleges genettadliythese individuals imposed the mail bans
and that each “participated intlually and personally in theadision” and they took his mail
away because of “personal animosity for his Chuféffhese statements are bare and
conclusory and do not sufficiently allege per@qgmarticipation or dicriminatory motive.

The Complaint more specifically alleges that Offs. Milusnic, Redden, and Kuta
“personally approved and signed off on the reggcand return of letters that were mailed to
[Mr.] Hale,” while Offs. Smith and Redden “persdigarranged for the rejection and return of
his letters.” It contiues that Offs. Brieschke and Reddéected him not to refrain from
involvement in his church if he wantedawoid another ban because “[they] don't like [him]
writing for [his] Church.” The Complaint accuses Offs. Smith and Redden likewise
“deliberately” failed to give MrHale rejection noticesr covered up return addresses, and that

Off. Davis “urged” others to impose the mail b¥rL_astly, it alleges that Off. Berkebile refused

13 He also identifies what each Official’s job was — warden, assistant warden, supervisory
attorney, assistant supervisotyoaney, unit manager, SIS technician, special investigative agent,
and assistant inmate systems manager — but withqa&ining the majority of their roles in the
bans.

14 Mr. Hale’s contention that b Davis should be liable because he encouraged imposition of
the mail bans, is also legally insufficieat indirect partipation cannot satisfgivens personal
participation requiremengee Monell v. New York City Dep’t of Social Sed/36 U.S. 658, 691
(1978);see also Adams v. Wile398 Fed. App’x 372, 375 (10th Cir. 2010).
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Mr. Hale’s dietary request. Notabhbsent are any factual allegatsato suggest that the refusal
was intentional or motivated by a discriminatory purpSse.

Therefore, the Court finds that they are ffistent to allow the @urt to plausibly infer
that the individual defendants acted with the igitpidiscriminatory motive. Mr. Hale’s claims
for individual monetary relief undehe First Amendment are dismissed.

C. Religious Freedom Restoration Act

The Complaint alleges that the mail bans, risfusal to allow him a copy of Nature’s
Eternal Religion, and the failure ppovide a special dietll violate RFRA in addition to the First
Amendment. Defendants move for dismissal on all claims.

To state a RFRA claim, aahtiff must allege that #hchallenged action imposed a
substantial burden on a sincere exaof religion. 42 U.S.C. § 2000bb-1(Kgemmerling v.
Lappin 553 F.3d 669, 676-77 (D.C. Cir. 2008}, Kikumura 242 F.3d at 960.

1. Nature’s Eternal Religion

As the Court previously noted, the Complaloes not allege sufficient facts from which
the Court could conclude that the refusal tovite Mr. Hale with a apy of Nature’s Eternal
Religion substantially burdened his ability t@ptice his religion. Mr. Hale’s RFRA claim as to
Nature’s Eternal Religion is therefadesmissed as to all Defendants.

2. Mail Bans and Special Diet

The Complaint does, however, allege sufitifacts demonstrating that the mail bans

and the refusal to accommodate Mr. Hale's speliéd substantially burdened his ability to

exercise sincere religious beliefs for the saessons discussed in the Court’s First Amendment

> To the extent the Complaints seeks to relgeneral allegations thétie Defendants’ actions
were all committed out of disdain for Mr. Hale’digeon, this is not sufficiently detailed to state
a claim for individual liability.
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analysis. Accordingly, the Complaint has su#idly pled RFRA violations based on the mail
bans and refusal to provide a religious diet.
3. Available Relief

The Complaint again requests both monetand injunctive relief for the RFRA
violations. Without further analysis, the twargiring claims (related to the mail bans and
refusal to provide the Creativity diet) may proceed on the request for injunctive relief.

As for monetary relief, a party assertinglaim for money damages against a state actor
must point to a specific wagv of governmental immunitpueblo of Jemez v. United Statés0
F.3d 1143, 1151 (10th Cir. 2015). Mr. Hale has nenttdied an express waiver of sovereign
immunity for RFRA claims. Regardless, RFRAedmot permit monetary relief against federal
and state actor§ee Sossamon v. Tex&63 U.S. 277, 131 S.Ct. 1651, 1660 at n.6 (2GEB);
Oklevueha Native Am. Church of Hawaii, Inc. v. HoJd&t6 F.3d 829, 841 (9th Cir. 2012);
Webman v. Fed. Bureau of PrispAg1 F.3d 1022 (D.C. Cir. 2006aid v. Teller Cnty No. 14-
cv-02745-RPM, 2015 WL 1598098, *3 (D. Colo., A®, 2015). Thus, the claim for monetary
relief under RFRA against the BOP is dismissed as a matter of law.

Remaining is whether the individual Offats may be liable for monetary damages
arising out of Mr. Hale’s two remaining RFRAagins. For the same reasons stated by the Court
in its First Amendment analysis, the Court fittlkdat the Complaint does not allege sufficient
facts plausibly demonstrating ththere was deliberate and perdqgperticipation in either the
mail bans or refusal to provide the religious dit. Hale’s claims fomonetary relief against
individual Defendants under RFRake therefore dismissed.

D. Fifth Amendment Claim
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Defendants move to dismiss Mr. Hale'$tfFiAmendment claim that imposing the mail
bans without prior noteeand an opportunity to be heaidlated his due process rights.

To state a Fifth Amendment ahaifor violation of proceduralue process a plaintiff must
allege (1) deprivation of a peatted liberty interest and (2)dhthe procedures followed to
deprive an individual afhat interest were constitutionally insufficieBlliot v. Martinez 675
F.3d 1241, 1244 (10th Cir. 2012). As relevant hexearcerated persomstain only a narrow
range of protecteliberty interestsSandin v. Conngis15 U.S. 472, 480 (1992). To state the
existence of a protected liberty interest an inmatist therefore allege that the challenged action
“impose[d] atypical and significant hardshiph the inmate, beyond what is akin to the
“ordinary incidents of prison life.See Wilkinson v. Austi45 U.S. 209, 223 (2005).
Particularly, a number of courtéve concluded that communiaatirestrictions similar to that
challenged by Mr. Hale do not rise teetlevel of a protected liberty intereSee, e.g., Kennedy
v. Blackenshipl100 F.3d 640, 642 (8th Cir. 1996) (no libartterest in sanction that included
restrictions on mail, telephonand visitation privileges)yillareal v. Harrison 1999 WL
1063830, *2 (10th Cir., Nov. 23, 199@jvo-year confinement with restricted telephone
privileges and requiring inmate &at alone did not give rise #oprotected liberty interest);
Chappell v. McKunel999 WL 1079618 (10th Cir., Nov. 2B999) (1000 day confinement to
administrative segregation doest give rise to a protealdiberty interest).

The Complaint alleges that the restrictions on Mr. Hale’s use of the mail (“general
correspondence status”) withoulh@aring or prior notice amountéala due process violation.
Without more specification, thallegation is bare and conclusawd fails to state sufficient
facts. More pertinent, Mr. Hale has not allegay facts from which the Court could plausibly

infer that the mail ban was more severe tlenordinary restriotins of incarceration.
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The Court’s analysis is unchanged by. Male’s allegation &t BOP policy required
notice and an opportunity to respond before plgan inmate on restricted correspondence. To
be sure, 28 C.F.R. 540.15(cat&s that before placing aimate on Restricted General
Correspondence a warden shall advise the inmatgitimg of the reasons the inmate is placed
on restricted correspondence and give the inmategportunity to responatally or in writing.
But here, as evidenced by the Notice to Mrlebithis procedure was complied with. In any
event, violation of an internal policy or m@dure does not necessarily amount to a constitutional
violation. See Cole v. Bon®93 F.2d 1328, 1334 (8th Cir. 1993). Accordingly, the Fifth
Amendment claim for violation of peedural due process is dismissed.

E. Equal Protection Claim

Defendants next move to dismiss Mr. Hale’s claim that he was/ddpf his right to
equal protection as a result oétDefendants’ refusal to allowm a copy of Nature’s Eternal
Religion.

To plead claim for violation of equal protection, a complaint must set forth facts from
which a court can plausibly infer that a governmesitity treated the plaintiff differently than
other “similarly situated” individual€leburne v. Cleburnkiving Center, InG.473 U.S. 432,
439 (1985)Brown v. Montoya662 F.3d 1152, 1172-73 (10th Cir. 2011). The complaint must
first and foremost identify the existence of garly-situated individuad, not of the protected
class, that were treated differentBee Barney v. Pulsiphet43 F.3d 1299, 1312 (10th Cir.
1998). For example, in the prison context, anieiimight identify prisoners serving similar
sentences, in similar conditions, who were treated differddtaut, for example, a female

prisoner cannot sustain an equaitpction claim on the basis thatle prisoners at a different
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facility were similarly situatedVomen Prisoners v. Dist. of Colump@8 F.3d 910, 925-26
(D.C. Cir. 1996).

In support of the equal protection claimg tGomplaint alleges th#te BOP “regularly
administers to the religious nesednd interests of its black prigers by showing Nation of Islam
and Louis Farrakhan videos, as well as othaclbteligious programmingLike Creativity, the
Nation of Islam and Louis Farrakhan “espouselbfade and black separatism,” but while the
BOP broadcasts black separatism programgerigiants will not allowMr. Hale to correspond
with others regarding white pride and wiseparatism. Though Mr. Hale is not permitted to
have a copy of Nature’s Eternal Religion, themBfteely distributes th€hristian Bible and the
Muslim Koran. Further, “if [Mr.] Hale were a @tian, Muslim, or Jew, the [D]efendants would
leave him alone and let him exercise higyreus and ideological speech, exercise, and
association rights withaunterference or punishment.” &y, Mr. Hale alleges that the
Defendants do not like that “[Mr.] Hale writasticles and sermons fars faith and church ...
however, other similarly-situated prisoners . . . engage in same or similar conduct without
penalty.”

Liberally construing the Complaint, it apps to raise equal peattion claims based on
(1) the mail bans and (2) the refusal to allom fai copy of Nature’s Eternal Religion. To the
extent that the Complaint raises an equatection claim based on the mail ban, it has not
alleged sufficient facts to support this claim besgait does not identify any similarly-situated
prisoners who, unlike Mr. Halbave been allowed to proneatheir religious beliefs or
corresponded with religious followevia the mail. Indeed, it alleg®nly that other prisoners are
permitted to watch religious program. This allégrais insufficient to plead the similarities

necessary to proceed with an equal protection claim.
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For the same reason, the equal protectiomclaised on the Defendants’ refusal to allow
Mr. Hale to retain a copy of Nature’s Eteraligion fails. The Complaint has not alleged that
similarly-situated persons, not tife protected classn@ividuals adhering to Creativity) were
allowed a copy of Nature’s Eternal Religion.aflother individuals, icluding Mr. Hale, are
permitted other religious texts has no bearfarordingly, the equal protection claims are
dismissed in their entirety.

F. Eighth Amendment Claim

Defendants lastly move to dismiss Mr. Halelaim that the restrictions imposed by
Defendants, coupled with his confinement ifitaoy, result in cruel and unusual punishment in
violation of the Eighth Amendment.

The Eighth Amendment prohibits only punishthéhat is “cruel and unusual’; and, as
relevant, though it reaches beyond “barbarousipalypunishments,” to constitute cruel and
unusual, the punishment must be “unnecessary and waRtbodes v. Chapmani52 U.S. 337,
345-46 (1980). When an incarcerated plaintifilidgnges the conditiorsf confinement under
the Eighth Amendment, the plaintiff must saféintly allege deliberate indifference (the
subjective test) to a substantial risksefious harm (the objective tes§ee Perkins v. Kansas
Dep't of Corrs, 165 F.3d 803, 807 (10th Cir. 1999e also Tennant v. Milleb89 Fed. App’x
884, 885-86 (10th Cir. 2014Mill v. Pugh 75 Fed. App’x 715, 721 (10th Cir. 2003) (mere “lack
of companionship” does not cditgte cruel and unusupunishment). Partidarly, a plaintiff
must allege deprivation @f basic human need, such as “food, warmth or exer8se.'Wilson v.
Seiter 501 U.S. 294, 304-05 (1991). Camnzhs that are merely “harsh” or “restrictive” are
merely “part of the penalty that criminal ofiders pay for their offenses against society.”

Rhodes452 U.S. at 347. An Eighth Amendment clainsdxhon lack of social interaction must
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allege total deprivatiorbee Silverstein v. Fed. Bureau of PrisdB9 Fed. App’x 739, 756
(10th Cir. 2014) (where an inmate “maintadegree of social caatt’ no Eighth Amendment
violation occurred)see also Hugh75 Fed. App’x at 721 (confinement in solitary for twenty-
three hours a day does not rise to the lev&ihtdlerable or shockingonditions” necessary to
amount to an Eighth Amendment violation).

The Complaint alleges that Mr. Hale is “confined to his cell twenty-two hours a day,”
“has only been able to receive two social visits” since 20@Bd, because he “has been kept in
solitary confinement for over ten years,” thef@wlants “have an obligation to refrain from
imposing additional onerous conditions upon leisfmement that would cumulatively render his
imprisonment cruel and unusual,” like takingaawhis mail. But the Complaint acknowledges
that Mr. Hale was allowed to communicate with family, and there are no allegations that he
was deprived of all human int@tson. Thus, taking thesaslegations as true, they are insufficient
to allege an Eighth Amendment violation.

Mr. Hale’s Eighth Amendment clainase therefore dismissed.

VI. CONCLUSION

For the forgoing reasons, the CoROPTS IN PART the Recommendatioi#58).
The Defendants’ Motion to Dismigg41)is GRANTED IN PART AND DENIED IN PART .
The Motion isDENIED only with respect to the following alms: (1) the First Amendment
claim that the mail bans and the refusal to provide a special diet violate the right to free exercise
of religion; (2) the First Amendant claim that denial of a copy of Nature’s Eternal Religion was
a violation of the right to free speech; (3) the tAmiendment claim for retaliation as related to

the mail bans; and (4) the claims under thigireis Freedom Restoration Act (RFRA) as

® The Complaint attributes the lack of visitdedst in part to no fault of the Defendants —
namely, that Mr. Hale has no “tdo the state of Colorado.”
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related to the mail bans and the refusal to pl®wa special diet. These claims may proceed only
to the extent they seek injunctive relegfainst the Bureau of Prisons. The MotioGRANTED
in all other respects, as specified herein,ahdliaims against the individual Defendants are
dismissed. The caption shall be amended to ori@teace to the individal Defendants.

Dated this 30th day of September, 2015.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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