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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 14-cv-03436MSK
HENRY E. BROZOVICH, JR.,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting Commissioner of Social Security,

Defendant.

OPINION AND ORDER DENYING REQUEST
FOR RECONSIDERATION

THIS MATTER comes before the Court on the Plaintiff Henry E. Brozovick dppeal
of the Commissioner of Social Securityisal decision denying his applications forsBbility
Insurance Benefitander Title 1l of the Social Security Act (SSA), 42 U.S.C. 88 401-33, and
Supplemental Security Income under Title X8flthe SSA, 42 U.S.C. 8§ 1381-83c.

I. Background

Mr. Brozovich applid for bothdisability insurance benefits and supplemental income in
2012. Ineachapplication, he asserted that his disabtliggan on October 1, 2011 as a result of
intransigent back pain. isiclaims were initially deniedHe fled a written request for a hearing
before an Administrative Law Judge (ALJ), and a hearing was held on July 26, 2018LJThe
denied benefits ia written decisiorfthe Decision) The Appeals Council denied Mr.
Brozovich's request for review; thus, tbecision becamthe Commissioner’s final decision for
purposes of judicial regw. Krauser v. Astrue, 638 F.3d 1324, 1327 (10th Cir. 2011). Mr.

Brozovich filed a timely appeal to this Court.
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Oral argument was held on March 22, 2016, and the Court issued an Oral Ruling
reversing the Commissioner’s decision and remanding for further adminepabceedings.

But the Court stayed entry of judgment for 30 days pending a request for recdimiderahe
Commissioner and supplemental briefing by the parties. The Commissioner filed a
Supplemental Brief#20) seeking reconsideration of the Court’s Oral Ruling. The Plaintiff filed
a Respons@#22)in opposition. The Court has considered all pleadings, supplemental briefing,
and the record.

Exercising jurisdiction pursuant to 42 U.S.C. § 405(g), the Court reconsiders, but affirms,
its March 22, 2016 Oral Ruling. Supplementing its prior findings and conclusions with this
opinion, the CourREVERSESthe Commissioner’s decisida deny benefit&ND
REMANDS for further administrative proceedings.

[I. Standard of Review

The Court reviews the Commissioner’s decision to determine whether thal fact
findings are supported by substantial evidencevamether correct legal standards were applied.
Barnett v. Apfel, 231 F.3d 687, 689 (10th Cir. 2000). This case does not turn on whether the
record contains substantial evidence to support factual findings, but instead upon whether the
Decision demonstrates application of the correct legal standard. If thedDexpplieghe
wrong legal standard, or fails to clearly demonstrate application of thectetandard, it must
be reversedGlassv. Shalala, 43 F.3d 1392 (10th Cir. 1994

[I'l. Material Facts

Mr. Brozovich'’s alleged disability is based upon paiising from lumbar spinal

degeneration He worked for 36 years before filing his applications. While thene pending

he tried to work at his job as a delivery truck driver, but dwehat he characterized as



unrelentingly pain, he was unable to woekjularly As a consequenchis earnings were
insufficient to rise to the level of substantial gainful activity during 2011 and 2012.

The ALJ determinedt Step 2hat Mr. Brozovich ha@ severe impairment of
degenerative disc disease of the lumbar spine (L/3/L5/S1), at Step 3 that it did hot atpel
any Listing and at Step 4, that Mr. Brozovich had an RFC to perform the full range of light work
although he could not work as a delivery driver. At Step 5, the ALJ found that the Medical-
Vocational Guidelines directed a finding that Mr. Brozovich was disabled.

Mr. Brozovich testified that while his applications were pendmeyyorked two to three
days per weefor five to six hours achday. He needed to lie down after work and recover on
days that he did not work. When he had a bad day, he was bedridden for the day. He described
experiencingsevere and steady chronic pain in his lower back, which sometimes radiated down
his legs. He described the pain as being at a level of 7 or 8 out of 10 (10 being the mpost pa
an average dayhile taking medication, and a 9 or 10 out of 10 on a baduiidg taking
medication The medicatiomade himtired. When he patrticipated inracommended
rehabilitation program, it took him a month to recover. He was not able to sit for thage30
minutes at a timand wasonly able to lift about 30 pounds.

Mr. Brozovich’s medical records reflect primary treatment from Dr. Kikadeginning
in May, 2011 and continuing through July, 2012 for constant, aching lower back pain. Dr.
Krotcho’s initial xamination showed full range of motion but back stiffness, and x-rays showed
mild to moderate discogenic changes atlb4and L5-SI. Dr. Krotchk@xamined Mr.
Brozovichevery fav months; each time Mr. Brozovich reported that the pain was the same or
worse. Dr. Krotcho employed a combination of approaches including prescription pain

medication and muscle relaxants, physical therapgan MRI stuly (which revealed mild



lower lumbar spine degenerative changes with tiny annular tearsL&t h3t no cause for
radicubpathy being seen)Over the course of Dr. Krotcho’s treatment, he observed deterioration
in Mr. Bozovich’s condition and increasing complaints of pain accompanied by lumbar $ordosi
back muscle spasm, decreased range of motion, bilateral lumber spinal and darasuiea
tenderness. id notes reflecthat Mr. Brozovich’s back pain was “out of proportion” toay

and MRI findings ad that his symptoms were worse despite home exercises and physical
therapy. As a consequents, Krotcho referred Mr. Brozovich to an orthopedist, Greg P.
Gutierrez, M.D.

Dr. Gutierrez examined Mr. Brozovich and obtained nenays The rew x-raysalso
showed mild to moderate lower lumbar spine degenerative changes. Dr. Gutegrerxsdd
mechanical low back pain and recommended different exercise modalities, whiclosbviBh
tried.

After considering Dr. Gutierrez’ assessmént, Krotchkodiagnosed Mr. Bosovich as
suffering from chronic musculoskeletal lumbrosacral pain that was causedcerbated by his
job which required prolonged sittingJsing theform promulgated by the Social Security
Administrationthat quantifies workrelated funabnal abilities Dr. Krotchko found that Mr.
Brozovich could

Lift/carry 21-50 pounds occasionally, 11-20 pounds frequently;
Sit 3040 minutes at one time, three hours total;
Stand one hour at one time, two hours total;

Walk one hour at one time, twotrs total;
Lie down/rest one hour per eighbur workday;

Not workaround unprotected heights, moving mechanical parts, and extreme cold;

Occasiondl work around humidity, wetness, dust, odors, fumes and pulmonary irritants,
extreme cold or heat, and vibrations;

Frequenly operae a motor vehicle;
Not crawl,
Occasiondy climb stairs, ramps, ladders and scaffolds, stooping, kneeling and crouching;
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Frequeny balane,

Occasiondl reach and push/pull;
Continuously handle, finger, and feel; and
Frequently operatfoot controls.

The only other functional assessment in the recordowegsaredy a consulting,
examining physiciarDr. Kenneth Lamkin, M.D. He reviewed the radiology reports, and on
examinationfound that Mr. Brosovich could walk without assie devices, but his low back
revealed significant spasm and tenderness in his right lumbar musculatureg apgdefumbar
musculature. The sacroiliac jogwere tender anr. Brosovich experienced increasaain
upon twisting. Percussion on the lumbartebrae showed tenderness aiS¥4 Range of
motion was abnormal in forward bending, but low back extension, side bending and straight leg
bending verenormal. He diagnosed Mr. Brozovich as suffering from lumbar degenerative disc
disease with signifiert lumbar musculature myofascial pain and sacroiliac joint dysfunction. He
assesseMlIr. Brozovich’sfunctional limitationsto be

Sit 30 minutes at one time, 5% hours total;

Stand two hours at one time, 5 % hours total;

Walk four to five blocks at one time, 5 %2 hours total;

Needed to shift positions at will from sitting, standing or walking;
Lift and carry 20 pounds occasionally;

Frequent climbing stairs and ramps;

Occasional climbing ladders and scaffolds;

Occasional stooping, kneeling and criang]

Rare crouching;

No balancing;

Occasional reaching;

Frequent handling, fingering and feeling;

Rare pushing/pulling;

No exposure to unprotected heights;

Rare exposure to humidity, wetness, dust, odors, fumes, etc.;
Occasional operating a motor vehicle (“Patient can drive only ¥z hr”);
Occasional exposure to extreme cold, heat and vibrations;



Extreme impairment in his ability to complete a normal workday and workweekuwitho
interruptions from pain and medicationeieffects and to perform at a consistent pace
without an unreasonable number and length of rest periods;

Miss one day of work per month in the summer and six or more days in the winter;
Work 18 hours per week in the summer and 9-12 hours per weekvinntiee

IV. Analysis

A. Pain anddetermination of anRFC

Mr. Brozovich raised a number of objections to the ALJ’s Decision, incluthatthe
ALJ erred by failing to make sufficiespecific findingsto support hif)RFC determinationt. To
the extent thathe ALJ's findings with regard to Mr. BrozovichRFC are deficienteversal and
remand is required.

At StepFour in the standard fivetep sequential analysihe ALJ determing whether a
claimant has the ability to perform the reg@ments of his past relevant work. 20 C.F.R. 88
404.1520(a)(4)(iv) and 416.920(a)(4)(ihis requires the determination of the claimant's RFC
—the most that a claimant can do despite his/her limitatRih&€.F.R. 88 404.1545(a)(1) and
416.945(a)(1). The RFC is not a medical determinatiordblaeran administrativéinding
basedn all the relevant medical and other evidence in the record. 20 C.F.R. 88 404.1520(e) and
416.920(e)SSR 965p at *2. The RFC determination need not directly corresptmnd specific
medical opinion.See Chapo v. Astrue, 682 F.3d 1285, 1288 (10th Cir. 2012Zjoweveran ALJ
mustdescribehow the evidence supports the ALJ’s findings and conclusmasarrative that
citesspecific medical evidence.(., laboratory findings) and nomedical evidencee(g., daily
activities, observations). SSR 96-8p at *7. In assessing RFC, the ALJ must diskeussaat’'s

ability to perform sustained work activities in an ordinary work setting on a reguda

! In light of this court’s findings of reversible error with regard to the R&@rchination,

and particularly the assessment of the effect of Mr. Brozovich'’s pain, thesensed to address
the other challenges.



continuing basis, andescribe the maximum amount of each walated activity the individual
can perform based on the evidence in the record. A “regular and continuing basiaflgener
means 8 hours a day, for 5 days a week, or an equivalent work schedule. The ALJ must also
explain how any material inconsistencies or ambiguities in recordamaigzedand resolved,
including consideration of the claimant’s testimony and any medical opinions.

The RFCmust reflect an assessment of both severe andex@re impairments and
where there are subjective symptoms, such as pain, the AL&ddrsssvhether and how the
claimant’spain affecs his/her “capacity to work”. 20 C.F.R. 88 404.1529, 416.90.
assessing pain, &LJ is required to considexr wide variety of evidencguch as-1) medical
signs and laboratory findings that show a medically determinable impaithat@ould be
reasonably expected to produce pain. 2) objective medical evidence indlidiicg) medical
observations that correlate with pain such as tera$s, muscle spasm, and limited mati@)
the claimant’s activitieg4) the location, duration, frequency and intensity of pain; (5
precipitating and aggravating factors) {be type, dosage, effectiveness and side effects of any
medication taken(7) treatment other than medicatioB) &ny other measures used to relieve
pain and 9) statements by the claimant about the nature, severity, intensistepeesand
limiting effects of his or her pair20 C.F.R. 88 404.1529(c), 416.929(c).

Consideration ofthe effect ofpain on a claimant’s ability to work requires application of

aspecified analytical rubri¢ At the time of issuance oféhDecisionSSR 967p governed. |t

2 In the Tenth Circuit, a 3tep framework has beémngrecognized. First, the ALJ must
(1) determine whether there is a painoducing impairment demonstrated by objective medical
evidence; (2) if so, then the ALJ must determine of whether there is a “loos® bekueen the
proven impairment and the claimant’s subjective allegations of pain; and (3) if sd,Xmeust
then determine whether, considering all the evidence, both objective and subjeetive, t
claimant’s pain is in fact disablingsee Branumv. Barnhart, 385 F.3d 1268, 1273 (10th Cir.
2004);Lunav. Bowen, 834 F.2d 161 (10th Cir. 1987).
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requiredthat the ALJirst determine whether there inainderlying medical impairment that
could reasonably be expected to produce the claimant’s Hasn, then the ALJIvas required
evaluate the intensity, persistence and limiting effects oflthmant’spain on his/heability to

do basis work activitieslf the claimant’s statements abdl intensity, persistence or
functionally limiting effects ohis/her pairwerenot substantiated by objective medical
evidence, then the ALJ assedghe credibility of the claimant’sstatements based on the entire
case record.

The required analytical rubric was recenttyised inSSR16-3p. SSR 16-3pliminated
considerations of the “credibility” of the claimant’s statemefiise twastep process remains
the same, but the second stequires assessmerdf statements of the claimant in the context of
evidence such as symptoms recorded by medical sources, the longitudinal reaathrtt
and its success or failure, information from non- medical sources and factous iset20 CFR
404.1529(c)(3) and 416/(@8).

The Decision in this case is premised, at least in part, on an assessmenteufikiilé\c
of the statements made by the claimant, which is no longer a factor fod@@tisin undeBSR
16-3p. It is not clear whether remanges se requiredto comply with the new standard,
however, reversal and remand is requitgdailure to make adequate factual findings sufficient

to support the RFC determination under SSR 96-7p.

3 Credibility assessments require consideration of (i) the levels of atiedi@and their

effectiveness; (ii) the extensiveness of the attempts (meidahonmedical) to obtain relief;

(i) the frequency of medical contacts; (iv) the nature of daily activities; (estive measures

of credibility that are peculiarly within the judgment of the ALJ; (vi) the motivaticanad
relationship between théatmant and other witnesses; and (vii) the consistency or compatibility
of nonmedical testimony with objective medical evidengee Branumv. Barnhart, 385 F.3d

1268, 1273-74. Credibility findings mutte sufficiently specific to make clear to the imdual

and to any subsequent reviewers the weight the adjudicator gave to the individuatestat

and the reasons for that weight.” SSR 96-7p, at *4.



B. The Decision

This case focuses entirely on the effedviof Brozovichs painon his ability to work.
His back impairment alon#goes not limit his ability to workRather,he contends thatis the
painassociated with the back impairment thegvents him from performing some functions and
working full-time. Thus, this casstarkly demonstratate importance of aassessment athe
intensity, persistence and limiting effectsvf. Brozovich’s pain on his ability to work.

The Decisionhoweverfails to containsufficientfactual findinggo support the RFC the
ALJ detemined, with a particular deficit in assessment of the intensity, persistence andylimitin
effects ofMr. Brozovich’s pain.

C. Inadequate Findings as to RFG Generally

Step 4of the standard sequential analysis in the Decision begins with a conclusion that
Mr. Brozovich can “perform the full range of light work as defined in 20 CFR 404.1567(b) and
416.967(b)”. Light works a general conceptotprecisely definedn Regulations, nor in the
Decision Itisdescribed in 20 C.F.R. 88 404.1567(b) and 416.976 as requiring a good deal of
walking or standing and some pushing and pulling of arm or leg coiitrbisvolves sitting In
SSR 969p, light workrequiresan individual to be able to stand and walk for approximately 6
hours in an 8-hour workday.

Theonly explanation of how the ALJ formulated Mr. Brozovich’s RFC is found two
conclusory boilerplate statements:

In making this finding, the undersigned has considered all symptoms and the extent to

which these symptoms can reasonably be accepted as aunwititethe objective

medical evidence and other evidence , based on the requirements of 20 CFR 404.1529

and 416.929 and SSRs 96-4p and 96-7p. The undersigned has also considered opinion

evidence in accordance with the requirements of 20 CFR 404.1527 and 416.927 and
SSRs 9&p, 96-5p and 06-3p.



In sum, the above residual functional capacity assessment is supported by tla medic
evidence of record and by the lack of objective findings to support the claimaint’s
allegations of impairment.

The factual recat contains no functional capacity opinion that Mr. Brozovich could
perform light work. To the contraryhe anly functional capacity assessmeimsluded
limitationsthat precluddight work.* The ALJ gave these opinionslitnited weight' and
explainedwhy he did so, but did ngpecifically addresanylimitations on standing, walking or
need for rest periods. The ALJ also failed to identify any evidence in the record hijgcbrhe
relied to conclude that Mr. Brozovich could stand and walk for approximately 6 hours in an 8-
hour workday. Thus, everessuming thateduced weight was appropriately giverthetwo
medical assessmentkere are no factual findings to support the ALJ’s finding Mrat
Brozovich could, indeed, perform light work.

D. Inadequate Findings as to the Effect of Pain

The Decision alstacks sufficient findings as to the effect of Mr. Brozovich’s pain on his
ability to work. Although the Decision recites the rubric articulated in SSRy9@ does not
demonstrate its application. There is no finding as to whether (or what) impawae likely to
cause Mr. Brozovich to experience pain or mention of the clinical observations of apds
tenderness observed by physicians that correlate with pain. There is no disoussidingas

to the intensity, persistence and effect of Mr. Brozovich’s pain on his abiltprk. Instead, the

Decision contains a general finding that Mr. Bozovich’s statements about miwgrai “not

4 Dr. Krotchko opined that Mr. Brozovich could stand only one hour at a time for two

hours total, and walk one hour at a time for two hours total, and that he must lay down or rest
one hour per 8-hour workday, and Dr. Lambkin opined that Mr. Brozovich can only stand two
hours at a time for 5 %2 hours total and walk 4-5 black at a time for 5 ¥z hours total, and that Mr.
Brozovich was extremely impaired in the ability to complete a normal wgrdda workweek
without interruptions from pain and medication side effects and to perform at a cunsste
without an unreasonable number and length of rest periods.
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fully credible” without identifying what statements werdiéeable and what statements were
not> The totality of the ALJ’s reasoning is set forth in a summary conclusion:
The undersigned finds that the claimamtiedically determinable impairments’ could
reasonably be expected to cause somkthe allegedsymptoms however, the
claimant’s statements concerning the intensity, persistence and limtj effectsof
the symptomsire not credible to the extent they are inconsistent with the above
residual functional capacity assessment and the medical evidencea@tord.
This conclusion begs the ultimate questionmppliesthatMr. Brozovichsuffered from some
pain (without descriptiopthat correlated in some way (unspecified) with degenerative disc
disease of the lumbar spine. It suggests that ALJ found some of Mr. Brozoviotrsesttd
(unidentified) about his pain to loeedible but others (unspecified) he did notEven this
statement lacks specifimdingsas totheintensity, persistence or limiting effecsMr.
Brozovich’s pain on higbility towork.? Insteadthe ALJ engages in a logical fallasy
reasoning backwards to equate his premise with his conclusion. Tressluhes that the RFC

determination is valid and ¢ qualifies unspecified findings to match. In addition to lacking

sufficientfindings, this type ofeasoning is incapable of meaningful review.

° This general finding is insufficient under the provisions of SSR96-7p, which requires
credibility findings to be “sufficiently specific to make clear to the individuna to any
subsequent reviewers the weight the adjudicator gave to thedunalig statements and the
reasons for that weight.”

6 The Decision refers to “impairments” plurabiven the finding of only one severe
impairment at Step 2, the Court assumes that this was a typographical error.

! Elsewhere in the Decision, the Ak3plains at length “why” the ALJ did not find Mr.
Brozovich’s statements “fully credible”, but the discussion does not provide explaratmn a
“which” subjective complaints about pain were credible and which were not.

8 Instead, the ALJ appears tovkaexpanded credibility determination to make categorical

conclusions. For example, the ALJ stated that Mr. Brozovich’s activities and etivikyd'are

not consistent with a finding of disability.” Because Mr. Brozovich testified lpetiébke care

of his father, who is diabetic, and that in December 2011 he told his doctor he was working 40-
50 hours per week, Mr. Brozovich’s statements that he is unable to perform work on a regular
and sustained basis due to his back condition is “not supported bpjettive medical evidence

or by the claimant’s activities of daily living.”
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In her supplemental brief, the Commissioner attempts to fill in some indles ALJ’s
analysis. She makes three arguments. First, she argues that thetafleitseent tha¥ir.
Brozovich’s statements were not credible “to the extent they are inconsistent” with thefRFC
light work is an acceptable findingnder Tenth Circuit precedent. She relieKeyes-Zachary,
695 F.3d 1156 (10th Cir. 2012), which she contends stands for the propositionAhdtianot
required to identify specificatemend that are incredible.

The Commissioner’s reliance #®yes-Zachary is misplaced. IiKeyes-Zachary, the
claimant complained of disabling pain, argiued on appe#hat the ALJ did not adequately
analyze or discuss her testimony. She ardbatin finding heréstimonyto becredible “only
to the extent that she could perform a narrowed range of light work,” the A&d taibexplain
which portions of the testimony he believed and which he didKetes-Zachary, 695F.3d at
1169. The Court of Appeals acknowledged the ALJ didmake explicit findings, bubund no
reversible error because the Decisspecifically identified many of the claimant’s statements
abaut her subjective symptoms and addressed each with a specific contradictioitatiohnm
the record.For example, the ALJ noted “the claimant also reported she suffers from headaches
‘every day,’ stating she sometimes wakes up with a head&tiveever, the claimant then stated
she can sometimes ‘get rid of it’ with aspirirKeyes-Zachary, 695 F.3d at 1170. The court
observed that the ALJ’s approach “performed the essential function of a creditdlysis’by
indicating to what extent he creditbdr statements idetermining the limiting effect of her
symptoms Id.

In contrast tdKeyes-Zachary, this Decisioncontains nadentificationof any specific
statement byr. Brozovichabout his pain or tavhat degree the ALJ credited or rejected the

statement.More importantly, the Decision suggettatthere were crediblpain complaints but
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there isnoidentification ofthe nature, severity, frequency or intensity of Mr. Brozovich'’s pain,
and noassessmemegardinghe effect othepain on his hility to work.

Second,lte Commissioner’argues thaby comparing Mr. Brozovich’s statements with
the requirements of light work, one carddeethe weight that the ALJ gave to eawfhMr.
Brozovich’'sstatemerd. For exampleshe argues thdlr. Brozovich’'stestimony that he is
bedridden at least once a week is not consistent with any substantial gdiniiyl, ancluding
light work. The Commissioner reasons that by finding that Mr. Brozovich can perégrt
work, the ALJnecessarily rejecteldlr. Brozovich’s statement that he is bedridden at least once
per week.

This argument is not persuasive for two reasons. Fiistapost hoc explanation of
what the Commissionapeculates thahe ALIJmeant to say. Correct or not, the Court is not
free to speculate as to the ALJ’s findings or reasoning, but is limited to tieddeitself. See,
e.g., Hagav. Astrue, 482 F.3d 1205 (10th Cir. 2007). Second, this is a repetition of the
backwards reasoning found in the Decisidime law requires that the RFC be derived from
factual findings as to what the claimant can or cannot doln contrastthe ALJs and
Commissioner’s approaehl araesultdriven. Theyeachstart with the conclusionthe RFC-
and then tailor the factufihdings to fit. Such procesgnores the lavandevadegproper
review.

Finally, the Commissioner argues that Becision’ssummary of the medical recqndr.
Brozovich'’s testimonyhis work and daily activitiesas well aghe medical opinions and the
reasons for linting theirpersuasiveveight makes themecessarfindings and reasoning used to
determine Mr. Brozovich’s RFCIn some cases, ihargument might be persuasibet here it is

not. The Commissioner is unable to point to references in the summary that meetnige findi
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requirements. What work can Mr. Brozovich perform? What evidence shows that he can
perform light work? What itheintensity and frequency of Mr. Brozovich’s pain and how does
it affect his ability to work?

Having considered the supplemental briefing in conjunction with the prior Oral Ruling
and record, the Court continues to fredersibleerror requiring remand due to tA&J’s failure
to demonstrate application of the legal requirements for determining the rifgirRdC
determinatiorand because the RFC is not supported by substantial evidence.

IV. Conclusion

For the forgoing reasons, the Commissioner’s request for reconsid&taipis
DENIED. Inaccordance with the Court’'s March 22, 2016 Oral Ruling, and for the additional
reasons stated in this Opinion, the Commissioner of Social Security’s deciBENERSED
AND REMANDED for further administrative proceedings. The Clerk shall enter judgment in

accordance herewith and close this case.

Dated thisloth day ofJuly, 2016.

BY THE COURT:

Marcia S. Krieger
ChiefUnited States District Judge
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