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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

TERRY WASILEWSKI,
Plaintiff,

V. CASENO. 3:10-cv-1851VAB)

ABEL WOMACK, INC,
Defendant.

RULING ON MOTIONS IN LIMINE

Plaintiff, Terry Wasilewski, brought thaction seeking relief under the Connecticut
Product Liability Act (“CPLA), Conn. Gen. Stat. 852-572et seq. Fourth Am. Compl., ECF
No. 160-1. She claims that a defective fiftr;kmanufactured byRaymond Corporation
(“Raymond”) and sold and serviced by the Defent Abel Womack, kn (“Abel Womack”),
caused her serious injury dueit® defective design while slwas employed at Rite Aid
Corporation (“Rite Aid”). Ms. Wasilewski intels to make claims against Abel Womack under
the following theories of liability: design defectegligent testing, misregsentation, and breach
of implied and express warrantiesrial Memo. Y1, ECF No. 1768ge alsd-ourth Am. Compl.

11 8(a)-(i), ECF No. 160-1Pending before the Court are thirty-five motiaméiminefiled by
both sides. Motdn Limine ECF Nos. 183-85, 208-210, 212-240.

In ruling on a motionn limine, the Court makes a “preliminary determination on the
admissibility of the evidence” and its ruling“®ibject to change when the case unfolds.”
Murray v. Town of StratfordNo. 3:11 CV 629 (JGM), 2014 WL 3700982, at *2 (D. Conn. July
25, 2014) (citations and internal quotatimarks omitted). “The purpose of amlimine motion
is to aid the trial process by enabling the Courtute in advance ofil on the relevance of

certain forecasted evidence, asssues that are definitely det trial, without lengthy argument
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at, or interruption of the trial.’Palmieri v. Defaria 88 F.3d 136, 141 (2d Cir. 1996) (citation and
internal quotation marks omitted].he Court should exclude evidence in resolving a mation
limine “only when [it] is clearly inachissible on all potential groundsZiemba v. LynchNo.
3:11-cv-717(SRU)(WIG), 2011 WL 4633117, at *1.(©onn. Oct. 4, 2011) (citation omitted);
Romanelli v. Long Island R.R. C898 F. Supp. 2d 626, 629 (S.D.N2Q12) (citation omitted).

l. Defendant’s Omnibus Motionin Limine (ECF No. 183)

Abel Womack has filed an “omnibus” moti seeking to exclude the following eleven
categories of evidence: (1)gidestimony by Raymond or Abel Womack employees in other
cases; (2) stipulations made in other cag®sunknown, unavailable, or unauthenticated
Raymond or Abel Womack documents; (4) iptetations of Raymond or Abel Womack
documents; (5) improper or inflammatory commtgeby counsel and references to infamous
litigation or litigants; (6) Ms. Wasilewski’s fimzial hardship due to rdecal bills; (7) Abel
Womack’s revenue, profits, or financial status;A8gl Womack'’s servicing of forklifts at Rite
Aid; (9) testimony or other evahce suggesting a defect or irgdacy in the warnings and
instructions in the manuals addcals for the Model 21 forklif(L0) reference to the Model 21
forklift's emergency power disconnect or bagteonnection; and (11) criticism of Raymond
and/or its products. Omnibus Mat.Liming ECF No. 183.

All of these categories are too broad fax ourt to grant AbélVomack’s motion to
exclude them.See Davis v. City of Stamfoido. 3:95 CV 2518 (JGM), 1998 WL 849369, at *1
(D. Conn. Nov. 16, 1998) (“[o]rdens liminewhich exclude broad categories of evidence
should rarely be eptoyed.”) (quotingSperberg v. Goodyear Tire & Rubber C819 F.2d 708,
712 (6th Cir.)cert. denied423 U.S. 987 (1975)) (alterationsdriginal). For example, with

respect to the first two categories, Abel Wik gives no indication offhat other cases or



stipulations it would like th€ourt to exclude. Depending ¢ime facts and circumstances,
testimony or stipulations from other cases may be admissfiade.e.g Azalea Fleet, Inc. v.
Dreyfus Supply Machinery Cor.82 F.2d 1455, 1460-61 (8th C11986) (upholding the district
court’s decision to admit testimony of a witnessrfra prior trial in another matter under Federal
Rule of Evidence 804(b)(1)3ee generallfFed. R. Evid. 804(b)(1) (natg, as an exception to
the rule against hearsay, thaibptestimony “at a trial, hearingy lawful deposition” may be
admissible against a party whd'gpeedecessor in intes¢' had sufficient opportunity to develop
that testimony “by dect, cross-, or retgct examination”)see also Universal Am. Barge Corp.
v. J-Chem, In¢.946 F.2d 1131, 1142 (5th Cir. 1998pting that judiciabdmissions by a party’s
counsel in an arbitration proceeg may be admissible as evidernica separate district court
proceeding but are not “conclusive and binding separate case from the one in which [they]
were made”).

It is also entirely speculative that Ms. Wewski will seek to admit evidence or make
arguments in categories three (unknown owaitable documents) and five (improper or
inflammatory comments). Abel Womack’s motidoes not demonstrate with certainty that Ms.
Wasilewksi will seek to useither. Moreover, granting Abel Womack’s motion on these
categories would generate too getieed a ruling that would bdifficult to interpret and even
harder to enforce pracally at trial.

Several of the categories Abel Womack seiekexclude also go to the heart of Ms.
Wasilewski’'s case, such as categories {oerpreting Abel Womack documents), six
(plaintiff's financial hardships), and elevenificisms of Raymond oits products). Category
seven may be also be relevant to liability, beeafibel Womack’s revenue may be relevant in

assessing the cost and feasibility of an alternative deSiga.Potter v. Chicago Pneumatic Tool



Co, 241 Conn. 199, 221 (1997) (holding that a in agiedefect case, a jury may consider the
cost and feasibility of an alteative or improved design). Acrdingly, if properly introduced,
evidence in some of these caiggs may be adissible.

Finally, the Court agrees that it has disseid Ms. Wasilewski'segligent service and
failure to warn claims, Summ. J. Rulifgl0, ECF No. 150, but does not have enough
information about what evidence specifically Abel Womack seeks to preclude in categories eight
and nine. Similarly, it does not have enoughrnmfation to understand fully and decide whether
the evidence in category ninereevant and admissible.

Thus, the Court has insufficient informationdecide on these requests at this time. The
motion iSDENIED in its entirety, without prejude to renewal at trial.

. Defendant’s Motionin Limine No. 12 and Motion to Strike Plaintiff's
Supplemental Expert Disclosure (ECF Nos. 184, 209)

Abel Womack seeks to exclude all refezes by Ms. Wasilewski and her counsel or
witnesses she offers to “othercidents’ not substantially sitar to the incidat and alleged
defect at issue in this case.” Mot.LimineNo. 12, ECF No. 184. In particular, Abel Womack
asks the Court to exclude (1) accident repiontslving lift trucksmanufactured by Crown
Equipment Corporation (“Crown”), one of Rmaond’s competitors; (2) complaints against
Raymond from other lawsuits; and (3) reportetbfer incidents involving Raymond lift trucks
produced by Rite Aid. Def.’s Br. 7-11, ECF No. 184-1.

Evidence of other accidents may be admissibkeproduct liabilityaction to show “the
existence of a particular physical condition, sitatior defect,” so long d@bke offering party can
show that the accidents were substdgtgmilar to the one at issuéHall v. Burns 213 Conn.
446, 451-52 (1990) (internal quotation marks omit(ed)party attempting to offer evidence of

prior accidents or ‘evidence tie experience of others’ hdee burden of proving [ Jthat the



circumstances were substantially the samé@se under which the plaintiff was injured, and
that the use by others was subsidly similar to that of the plaiiff.”) (citations omitted).

Other accidents are also sultjecthe Court’s determinatiadhat their probative value not
outweigh any prejudicial impathey may have on the junSeefFed. R. Evid. 403. The Court is
also mindful that “‘when a claim is made for tii@owing of prior accidentgn element of a trial
on collateral issues, sometimes termed a triidinva trial, is introduced with [the] real
possibility of undue delay.”Pickel v. Automated Waste Disposal, Ji&& Conn. App. 176, 185
(Conn. App. Ct. 2001) (quotingelsay v. Consol. Rail Corpr49 F.2d 437, 443 (7th Cir. 1984)
(alteration in original)). Accotidgly, the admissibility of prior accidents presents a question of
balancing the competing concerns of efficigrelevance, anchg prejudicial effect.

Because the admissibility of other aceittedepends on thesimilarity to Ms.
Wasilewski’'s accident, the Court cannot deteenrtimeir admissibility vthout an evidentiary
foundation of how Ms. Wasilewski’'s accident occurr&e Pickel65 Conn. App. at 186
(upholding a trial court’s decisido exclude evidence of prior accidents, which the plaintiff
sought to introduce “without havirfgst established the circumstaas under which her accident
occurred”);accord Alford v. Todco, Div. of Dallas CorfNo. CIV-88-731E, 1991 WL 207373,
at*1 (W.D.N.Y. Oct. 1, 1991) (precluding eviderafeother accidents becseithe Court did not
have sufficient information to determine whettiex other accidents were “sufficiently similar to
the situation presented by the case at bar” when the motimnine was filed). Accordingly,
the Court will await the factsf Ms. Wasilewski's acciderib make a decision about the

admissibility of other accidents.



Aside from general relevanead similarity argumentddressed above, Abel Womack
makes several arguments specific to the thresgoaes of evidence it seeks to exclude. The
Court will address each of these in turn.

With respect to the Crown accident repoftsel Womack argues that the reports are
inadmissible hearsay and unauthenticatedf.’s Br. 7, ECF No. 184-1. The Court has
insufficient proof of such deficiencies at thiisie to exclude theseperts on that basis.
However, the Court notes that documentary evidence must be properly authenticated as required
under the Federal Rules of Evidence to be admissible at$esk-ed. R. Evid. 901-90%ee
also American Law of Products Liability 3%$4:56(3d ed. 2015) (“In general, documentary
evidence must be authenticated before it caadmeitted into evidenaa a products liability
case.”). Hearsay is alsmt admissible unless it is subject to an exceptieeeFed. R. Evid.
802.

Abel Womack also argues that Ms. Wasilkisill attempt to admit inappropriately the
Crown accident reports through exjpiestimony, and that the exp@ question did not prepare
the underlying data. Def.’s Br. 7-8, ECF No. 1B4Expert withesses may testify to opinions
based on hearsay or other inadmissible evidenegendxperts in that field reasonably rely on
such evidence in forming their opinionSee Daubert v. Merrell Dow Pharms., In609 U.S.
579, 595 (1993)see alsd-ed. R. Evid. 703 advisory committee’s note (2000). Moreover, the
Court has already deniedaubertmotion on Ms. Wasilewski’'s expert, Frederick Heath, and
decided that his testimony goper for an expertSeeRuling on Mot. to Strike Heath
Testimony, ECF No. 150. Accordingly, as longvits Heath lays a proper foundation for the

reports, he may testify about them.



Abel Womack also argues that the commpkafrom other lawsuits involving Raymond
are not proper evidence, and that they aadnmssible because they are unauthenticated and
contain hearsay. Def.’s Br. 10, ECF No. 184-1. Wasilewski indicates that she also plans to
introduce these through hexpert, Mr. Heath, as evidenceather similar accidents. Opp. Br.
4, ECF No. 190. Allegations in owplaints are not evidenc&ee Welch-Rubin v. Sandals Corp.
No. 3:03CV481(MRK), 2004 WL 2472280, at *1.(Oonn. Oct. 20, 2004) (in the context of
summary judgmentccord Nisenbaum v. Milwaukee Cnt333 F.3d 804, 810 (7th Cir. 2003)
(“Allegations in a complaint are not evidence.Nor do they present a complete and factually
accurate picture of what necesbaaccurred. To the extentahMr. Heath relies exclusively on
the allegations in these complaints to estalthstfacts of other accidés, the Court does not
believe that his methodology reliable. However, the Court doast have a clear giure, at this
time, of precisely how these complaints fit into his analysis.

Abel Womack also has moved in another motiolimine, to exclude a supplemental
expert witness disclosure praed in May 2015, over a year afthscovery had closed and over
two years after the deadline for expert disctesthad passed. Mot. to Strike Suppl. Expert
Disclosure, ECF No. 209. The supplementalldsare relates to MHeath’s testimony about
complaints from other lawsts filed against Raymondd. Ms. Wasilewski argues that this
supplemental disclosure should be permitted bechasexpert’s vision of the case evolved over
the course of discoveryOpp. Br. 1-2, ECF No. 281.

In assessing a late discloswfean expert report, the Courtust consider “(1) the party’s
explanation for the failure to comply withehliscovery order; (Zhe importance of the
testimony of the precluded witness; (3) the prigigduffered by the opposimarty as a result of

having to prepare to meet the new testimamg (4) the possibilitpf a continuance.’Softel,



Inc. v. Dragon Med. & Scientific Commc’ns, Int18 F.3d 955, 961 (2d Cir. 1997) (citation
omitted). Ms. Wasilewski offers the Court no m@as$or providing this disclosure after the close
of discovery. Moreover, the Court explicitly allowed some prior late disclosures and provided
Abel Womack addition time for discovery on issuelated to those disclosures. Order dated
Jan. 23, 2014, ECF No. 148. Because this lstealure was provided after the close of
discovery, Abel Womack has not ha¢hance to conduct discovery oh iEinally, for the

reasons noted above, the Court does not beli@tehtl analysis of other complaints will be
particularly probative, given thabmplaints are not evidence or even necessarily facts that are
true. Accordingly, Abel Womack motion seeking to exclude Ms. Wasilewski’s supplemental
expert disclosure, ECF No. 209 GRANTED.

Finally, Abel Womack argues that while thadRAid reports will likely qualify for the
business records exception to the prohibitiomearsay, they contain statements that are
hearsay. Def.’s Br. 10, ECF No. 184-1. Thmu@ has no basis upon which to rule that the
entire reports constitute inadssible hearsay. Nor does it hadficient information about the
types of statements contained in these replatsAbel Womack contends are second-level
hearsay.

Accordingly, Abel Womack’s motion, ECF No. 184D&NIED in its entirety without
prejudice to renewal at trial. However, the expert analysis relying on complaints filed against
Raymond in other cases was disclosed late and will not be admitted. Accordingly, Abel

Womack’s motiorin limine, ECF No. 209, iSRANTED.

! This late disclosure would be ey different and likely accepted by the @bif Ms. Wasilewski had disclosed

the nature of the analysis her expert intends to apply to these other lawsuits before the doseearf/diHowever,

Abel Womack has indicated that it hassemse of the type of analysis Mr. Heath intends to perform. Mot. to Strike
Suppl. Expert Disclosure 3, ECF No. 209 (describindatedisclosure as presenting “an entirely new subject

matter that was not previously disclosed... and on which Defendant has not had the opportunity to cross-examine
Mr. Heath... Moreover, Plaintiff['s] supplemental disclosure is an unadorned list of caseapvdéscription of

their relevance, and no disclosure of whether and how Mr. Heath has relied upon the listfoasgsgrhis

opinions.”).



[1I. Plaintiff's Motions in Limine Relating to the Presence of a Door
(ECF Nos. 216, 226, 234, 236, 240)

Ms. Wasilewski has made a number of motimnimine that relate to evidence about the
presence of a door in forklifts. One of heedhies of the case is that Raymond should have
included a door on its forklift. The Courillxaaddress each of the motions in turn.

a. Plaintiff's Motion in Limine Regarding Defendant’s Awareness of Serious
Injuries Caused by Doors on Standup Forklifts (ECF No. 226)

Ms. Wasilewski seeks to preclude evideanod argument about fatalities or serious
injuries caused by the presence of doors on forklifts. Mdatiming ECF No. 226. She argues
that such accidents are eittiabricated or undocumented ahét the evidence Abel Womack
intends to produce on this topic is irrelaygrejudicial, and iadmissible hearsayd. at 2.
However, she does not identify any partic@ghibits or testimony that she would like to
exclude, nor she explain why such an exclusicanyf particular exhibits or testimony would be
appropriate. The issue of whethaving a door on a forklift has cadsany injuries or fatalities
relates to whether the forklift at issue in tb#ése is unreasonably dangespwhich is a question
for the jury to decide See Potter241 Conn. at 214 (noting thiéie Connecticut Supreme Court
has long held that a plaintiff must show thad groduct at issue is “unreasonably dangerous” to
prevail in a product liability action).

As noted above, if these otharcidents are sufficiently sifar to the accident in this
case, evidence of them may alsadmissible to prove “the eteésice of a particular physical
condition, situation, or defect.Hall, 213 Conn. at 451-52 (citation and internal quotation marks
omitted);accord Ajaka v. Branick Indus., IndNos. 94 CIV. 0316(DC), 94 CIV. 0137 (DC),
1996 WL 103973, at *2 (S.D.N.Y. Mar. 11, 1996k yidence of similar accidents may be

admissible to prove knowledge, the existenca défect, causation, t rebut a claim of



impossibility if the prior accident is sufficiently silar to the one at issue.”) (citing Fed. R. Evid.
404(b)). That said, admitting evidence of nuousrother accidents in this trial would be
inefficient and confuse the jury with largely unrelfacts. The Court does not yet have a sense
of the volume of other accideavidence the parties intend to admit or how much extra time the
introduction of such accidents will take.

Accordingly, this motion Ii©DENIED without prejudice to reewal with respect to
specific accidents at trial.

b. Plaintiff’'s Motion in Limine Regarding Evidence of Other Forklift
Manufacturers Having Doors (ECF No. 234)

Ms. Wasilewski moves to prohibit Ab&omack from introducing evidence and
argument that Raymond did not have doors ofoitdifts because no other manufacturer of
forklifts has doors on its forklifts. Moin Liming ECF No. 234. She argues that evidence of
other manufacturer’s decisionsiigelevant, because RaymondRsile 30(b)(6) witness testified
that Raymond did not consider the conduct bEomanufacturers in determining whether a door
should be placed on the forkldt issue in this casdd. at 2-3; Fed. R. Civ. P. 30(b)(6). She also
argues that Abel Womack should not be permittegse this evidence é&state of the art”
evidence because it will unnecessarily confuse the jury. iMbimine 3-4, ECF No. 234.

“State of the art” evidence fgvhat is technologicallyeasible” for manufacters at the time the
product at issue was madeotter v. Chicago Pneumatic Tool C@41 Conn. 199, 250 (1997)
(citation omitted).

Testimony of a Rule 30(b)(6) withness whom Raymond designated is binding on
Raymond. SeeFed. R. Civ. P. 30(b)(6A&E Prods. Grp. L.P. v. Mainetti USA IndJo. 01 Civ.
10820(RPP), 2004 WL 345841, at *6 (S.D.N.Y. F2h,. 2004) (citing 8A Charles A. Wriglket

al., Federal Practice and Procedu&2013 (2d ed. 1984)). Abel Wwack does not dispute that

10



Raymond’s Rule 30(b)(6) witness testified thatoes not consider design choices of its
competitors in making design decisions. Howetlex,Connecticut Supreme Court has held that
evidence of what other manufactus do is relevant to the deteination of whether a product is
unreasonably dangerous, and in particular theutsity calculus necessary to that inquiry.
Potter, 241 Conn. at 252-53 (citations omitted). Taet that Raymond, according to its binding
30(b)(6) witness, did not directly consider whta design decisions other manfacturers does
not make such evidence irrelevant. Indeedn“feighing a product’s risksgainst its utility, the
focus of the jury should be on the product itsatfd not on the conduct thife manufacturer.’ld.
at 222 (citation omitted).

Ms. Wasilewski does not explain otherwiseywguch evidence should not be admissible.
Accordingly, this motion Ii©DENIED without prejudice to neewal at trial.

c. Plaintiff's Motion in Limine Regarding Injuries or Deaths that Would
Have Resulted From Having a Door (ECF No. 236)

Ms. Wasilewski moves to exclude so-callegésulation” as to how the presence of a
door on the forklift at issue in thsase would have caus@juries or deaths if the forklift tipped
over or fell off docks. Motin Liming ECF No. 236. She argues such evidence is irrelevant,
prejudicial, and lacks a sufficient scientific badid. at 2.

The Court finds that such evidence is relevant as it relates to the relative safety of a
design choice See Potter241 Conn. at 214 (plaintiff must show that the product at issue is
“unreasonably dangerous” to préva a product liability action)see also Hall213 Conn. at
451-52 (evidence of other accidents are adihle in product liability cases in some
circumstances) (citation omitted). Moreov&bel Womack suggests that two experts will

testify about this evidencalVithout more specific allegatns of how this evidence is

11



unscientific, the Court cannot preclude it undeddfal Rule of Evidence 702 at this time.
Accordingly, this motion i©DENIED without prejudice taenewal at trial.

d. Plaintiff's Motion in Limine Regarding the Amount of Time a Door Adds
to Egress Time (ECF No. 240)

Ms. Wasilewski has moved to preclude evidence or argument that having a door on
Raymond’s forklift would add to driver’s egress time. Moin Liming ECF No. 240.
Specifically, she seeks to excluBghibits 527 and 528. She argitbat the prolieve value of
this evidence is outweighed by psejudicial effect, because Ms. Wasilewski’s accident involved
a collision with a rack and was unrelated her egress tichat 2. The Court disagrees.

Egress time may relate to the relativeegaof Raymond’s design decision to exclude
doors, as part of the risk-utility calculuSee Potter241 Conn. at 219-20 (ingporating analysis
of the risk-utility of design decisns into the modified consumexpectations test that assesses
liability for a design defect)To the extent that Exhibits 32and 528 are not based on Raymond
forklifts, but those made by competitors, they may still be relevant if those machines are
sufficiently similar to the forkft at issue in this caseSee Hall 213 Conn. at 451-52.
Accordingly, this motion IDENIED without prejudice to reewal at trial.

e. Plaintiff's Motion in Limine Regarding Reason For Not Including a Door
(ECF No. 216)

Ms. Wasilewski asks that Abel Womab& precluded from tnoducing evidence and
arguments that a door was not included on thdifosdt issue in this case because of dangers
associated with the forklift going otbading docks or tipping over. Mot Limine ECF No.
216. She argues that, because in her accidentorklift did neither of these things, the
evidence is irrelevardnd prejudicial.ld. at 2. She also contends that the videos which she

believes will be introduced in support of this theoonstitute “junk science” because they used

12



dummies which “take no evasive or self-proitez actions” and, therefer are poor comparators
for human operatordd. at 3-4. Finally, she argues thmany of the proposed exhibits are
hearsay.

First, it appears likely that &ast some of these videodMae introduced by one of Abel
Womack’s experts. As noted above, expert @gges may testify to opinions based on hearsay
or other inadmissible evidence where expertsan fileld reasonably rely on such evidence in
forming their opinions.See Daubertc09 U.S. at 595%ee alsd-ed. R. Evid. 703 advisory
committee’s note (2000). Thus, the fact thatvideos are hearsapes not make them
inadmissible.Seefed. R. Evid. 703, advisory committee’s&¢2000) (noting that a jury may
consider information that is otherwise inadsible, if an expert reasonably relies on that
information, the jury only considers the inforneetti“in evaluating the expeés opinion,” and the
evidence’s probative value exceethy prejudicial effect).

Second, the Court finds that this evidence isveeieto the issues the jury will decide in
this case, because it is probative of theibglity and safety of an alternative desig8ee Potter
241 Conn. at 221. Moreover, it is for the jurydecide the facts of hothe accident occurred.
At this stage, there is no basis for the Courht@de the jury’s province on this question.
Therefore, there is no basis for the Court to tatethat the accidents in these videos are not
sufficiently similar to the accident at issue here to be relevant.

Third, to the extent that &se videos involve forkliftmanufactured by a company other
than Raymond, so long as Abel Womack can detratesthe products in ¢hvideo are similar to
the forklift at issue, they arrelevant and admissibl&ee e.g Ames v. Sears, Roebuck & C&.

Conn. App. 642, 651-53 (Conn. App. Ct.) (affirming thstrict court’s decigin to admit a video
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showing the operation of a later model c# firoduct at issue, accompanied by a limiting
instruction),cert. denied201 Conn. 809 (19863ge also generally Halk13 Conn. at 451-52.

Finally, the Court does not believe that theskewus are so insufficiently reliable that they
constitute inadmissible “junk science.” In assag whether expert tasiony is reliable, the
Court looks to whether “(1) [ ] the testimonygsounded on sufficient facts or data; (2) [ ] the
testimony ‘is the product of reliabfginciples and methods’; and)(3] ‘the witness has applied
the principles and methods relialtitythe facts of the case.Amorgianos v. Nat'l R.R.
Passenger Corp303 F.3d 256265 (2d Cir. 2002) (citing Fed. R. Evid. 702). The use of a
dummy, rather than a real persoma a reason that these videws “junk science.” Indeed, it
is hard to imagine crash testing involvingregihing that approximates a real person more
closely. Any concerns that Mg/asilewski has about thesalgbs misleading the jury are
properly addressed on cross-examoatrather than through exclusioBee generally Daubert
509 U.S. at 596 (“Vigorous cross-examination, pregtion of contrary evidence, and careful
instruction on the burden of proof are the tiadial and appropriate means of attacking shaky
but admissible evidence.”) (citation omitted).

Accordingly, Ms. Wasilewski’s motion texclude evidence and testimony about
simulations where a forklift tipgver or leaves a loading dockD&ENIED without prejudice to
renewal at trial.

f.  Plaintiff's Motion in Limine Regarding Clark (ECF No. 221)

Ms. Wasilewski seeks to preclude evidemw@anely Exhibits 537 and 538, and argument
that Abel Womack’s competitor, Clark, does not provide doors on its forklifts. iMbiming
ECF No. 221. She argues that the evidenceasday and that Clark machines are insufficiently

similar to Raymond for Clark’s pd&n on doors to be relevant taetdisposition of this case.
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Id. at 2. Abel Womack argues that the evidencgelsvant and that itsxpert, Edward Caulfield,
will provide a foundation for that relevance gy his testimony. Opp. Br. 2-3, ECF No. 254.

As noted above, the fact thaetie exhibits are hearsay does$ necessarily make them in
admissible if they are a bador a proper expert opiniorsee Daubert509 U.S. at 595%ee also
Fed. R. Evid. 703 advisory committee’s note (200Dhe Court also does not have sufficient
information about the Raymond forklift to know whet it is sufficiently similar to the Clark
forklift to make comparisons in design decisions relev&ete Hall 213 Conn. at 451-52. If
Abel Womack can lay a proper ewiatiary foundation for the admissiohthese exhibits at trial,
they may be admitted. As a result, this motioDEINIED without prejudice taenewal at trial.

V. Defendant’s Motionin Limine No. 13 (ECF No. 185)

Abel Womack seeks to exclude testim@md documents suggesting that a pallet
intruding into the operator’'s compartment of the Model 21 forklift at issue in this case caused
Ms. Wasilewski’s injuries. Moin LimineNo. 13, ECF No. 185. It argues that such evidence is
prejudicial, constitute hearsay, lacks a sufficient foundatiorpersonal knowledge, and is not
appropriate lay witness opomn testimony. Def.’s Br. 1, ECF No. 185-1 (citing Fed. R. Evid.
403, 602, 701, 802).

Granting this motion would preclude Ms. Wawski from offering evidence on a crucial
theory of her case. The Cowil not admit at trial hearsagr evidence introduced without a
proper foundationSee e.gFed. R. Evid. 602 (personal knamge of topics of witness
testimony required), 701 (setting limits on laifness opinion testimony), 802 (hearsay is not
admissible). However, the Court leaves Ms. Wagila to her proof at tis stage. Accordingly,

this motion isDENIED without prejudice to meewal at trial.
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V. Defendant’s Motionin Limine No. 14 (ECF No. 208)

Abel Womack seeks an order precluding M&silewski from calling six witnesses at
trial who were disclosed twweeks after the filing of the trial memorandum. MotLimine No.
14, ECF No. 208. Abel Womack indicates ttiegse witnesses did not appear in Ms.
Wasilewski’s initial disclosures, and that piivo of them were mentioned at all during
discovery. Def.’s Br. 3, ECF No. 208-1. her opposition, Ms. Wasilewski does not dispute
these facts. Opp. Br., ECF No. 280. Nor doesgipdain or justify the day in disclosing these
witnesses.Id.

The Standing Order governimigal memoranda in this District requires a trial
memorandum to include the names of all witnesgleo will testify at tial and indicates that
“[w]itnesses not listed, except rebuttal and impeachment witnesses, will not be permitted to
testify at trial, except for goothuse shown.” Standing Order Regarding Trial Memoranda in
Civil Cases, http://www.ctd.uscourts.gov/sitkesfault/files/local_ries/Revised%20Local%20
Rules%20%2011-15-2012.pdf (lassied Jan. 14, 2016). Federal Rules of Civil Procedure
26(a) and 26(e) also place an obligation on parties throughootdigdo disclose individuals
or documents they may use to support their case. Under Federal Rule of Civil Procedure 16, the
Court may sanction a party that “fails to obey laestuling or other pretrial order.” Fed. R. Civ.
P. 16(f)(1)(C). Such sanctions may include the pigoh of a witness fronestifying at trial, if
the failure to disclose was not harmless or substantially justifeé. Napolitano v. Compania
Sud Americana De Vaporef21 F.2d 382, 385-86 (2d Cir. 1970pholding a district court’s
preclusion of testimony at trial from witnesséiso were not disclosed in accordance with the
court’s order on pre-trial proceduresge alsd-ed. R. Civ. P. 37(c)(1) (“a party [that] fails to

provide information or identify a witness as reqdil®y Rule 26(a) or (e).is not allowed to use
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that information or witness to supply evidenceaamotion, at a hearing, or at a trial, under the
failure was substantially justified or is harmless.”).

The Court agrees with Abel Womack thawvdas not made aware sufficiently of four of
these witnesses during discovery. As such, it would need to depose these individuals in the
weeks before trial, which would burden threparation of its dense substantiallySee
Szarmach v. Sikorsky Aircraftlo. Civ.3:01CV699(PCD), 2002/L 32506292, at *1-2 (D.

Conn. Apr. 15, 2002) (granting a motion to excludm@sses disclosed by the plaintiff after the
filing of the trial memorandum because pldintid not explain thalelay sufficiently and
allowing their testimony would prejudice thefeledant by requiring sen depositions “days
before a trial”). The four witnesses who were ea¢n disclosed during diseery cannot testify.

That prejudice is significantly less foretitwo witnesses who were mentioned during
discovery. See EMI Music Marketing v. Avatar Records, 1884 F. Supp. 2d 442, 445-46
(S.D.N.Y. 2004) (allowing witnesseo testify who were timely atuded in pre-trial disclosures
but were not formally disclosed during discovegcause defendant was made aware of them
during discovery and, thereforeguld not claim unfair surpriseBecause Abel Womack knew
about these witnesses during discovery, it hadpgortunity to depose ¢se witnesses and be
prepared to address any testimony they might give.

Accordingly, Abel Womack’s motion to elude these six additional witnesses is
GRANTED IN PART andDENIED IN PART . The two witnesses previously disclosed during
discovery will be permitted to testify at trial. Indeed, Ms. Wasilewski has offered to make these
witnesses available for depositionqgorto trial, to the extent Addl Womack desires. Opp. Br. 1,

ECF No. 280. The four witnesses not thsed during discovery may not testify.
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VI. Defendant’s Motion to Strike Exhibits 160 and 161 (ECF No. 210)

Abel Womack asks the Court to exclugehibits 160 and 161 as hearsay under Federal
Rule of Evidence 802. Mot. to Strike Exs. 16D-ECF No. 210. These exhibits consist of two
expert reports fild in other casesld. Ms. Wasilewski agrees thttese reports should not be
submitted to the jury, but argues that her expért,Heath, intends to rely on them in support of
his opinions. Opp. Br., ECF No. 282.

Federal Rule of Evidence 703 enables exp@rbase on an opinion on inadmissible
evidence so long as “experts in the particukadfivould reasonably relyn those kinds of facts
or data in forming an opinion on the subject.” éxpert may also rely on data from other cases
or studies that he did not collect himsdikondout Valley Cent. Sch. Dist.v. Coneco CBp1
F. Supp. 2d 469479 (N.D.N.Y. 2004) (“[A]n expert doa®t have to conduct his own tests and
may rely upon data that he did notg@nally collect.”) (citing, among otheiGussack Realty
Co. v. Xerox Corp.224 F.3d 85, 94-95 (2d Cir. 2000)). Thus, if Mr. Heatlsisg these other
reports for their data, the Court will allow himdo so. If he is relying on the ultimate opinions
in these reports, or if they caim data or information not withinis field of expertise, the Court
is skeptical that he maypropriately rely on themSee e.g.Fed. Housing Fin. Agency v.
Nomura Hldg. Am., IngNo. 11cv6201(DLC), 2015 WL 539489, at *10 (S.D.N.Y. Feb. 10,
2015) (“Defendants offer no precedent for the propmsitihat an expert in one field may blindly
rely on reports prepared for other casesdny-testifying experts iother fields.”).

The Court will await Mr. Heatls testimony at trial in order to determine how he intends
to use these reports before determimifgether he may do so. This motiorDENIED without

prejudice to renewal at trial.
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VII.  Plaintiff’'s Motions in Limine Regarding Third-Party Standards
Ms. Wasilewski has moved to exclude evideand argument about a number of safety
standards or opinion written by third partidhe Court will analyze each of these motions.

a. Plaintiff's Motion in Limine Regarding ANSI/ASME Opinions
(ECF No. 212)

Ms. Wasilewski seeks to exclude evideaoel arguments about the opinion of the
American Society of Mechanical EngineerAEME,” currently known as “ANSI”) on doors in
standup forklifts. Motin Liming ECF No. 212. She argues that documents Abel Womack
intends to introduce from ASME are hearsay,rareproperly authenticade and that no witness
disclosed in the trial memorandwan properly authenticate thend. at 2.

Abel Womack argues th#tte documents are admissible under the business record
exception or that one of its experts will testifyoat them as a basis for his opinions. Opp. Br. 2-
3, ECF No. 251. In support of its hearsay argatmAbel Womack has provided a declaration
from a current member of the relevantMiS/ANSI sub-committee stating, based on personal
knowledge, that these documentsflect the regularly conductexttivity” of the organization
and that they are periodically reviseRogers Decl. 19, ECF No. 251-1.

The Court agrees with Abel Womack tiia¢se documents are admissible as business
records. To fall under the bnsss records exceptiontlze prohibition on hearsay, the
documents must be made at or near the biyneomeone with knowledge and made and kept in
the regularly conducted activity of a business or organizat@eFed. R. Evid. 803(6). Abel
Womack has shown that it can meet these reapainés. Accordingly, Ms. Wasilewski’'s Motion

in Limineto preclude evidence regarding ASME/ANSI recommendatioD&ENIED .
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b. Plaintiff’'s Motion in Limine Regarding Interpretations of Third-Party
Safety Regulations (ECF No. 227)

Ms. Wasilewski asks that the Court predutbel Womack from offering evidence and
argument as to how ASME interprets portiong®&afety standards for forklifts. Man.
Limine, ECF No. 227. In particular, she asks the Court to exclude Exhibitl86&he argues
that this document is inadmissibleangay and not properly authenticatéd. at 2.

Abel Womack argues that the document conitgg ASME'’s interpretations of its safety
standards is admissible as a business recopgh. Br. 3, ECF No. 255. It has also submitted a
declaration indicating thamterpretations of #h ASME standard are made by individuals with
sufficient knowledge and kept the course of the regulgrconducted business of that
organization. Rogers Decl. 19, ECF No. 255-1. The Court agredbithdbcument satisfies
the requirements for a business recd8egefFed. R. Evid. 803(6). Ms. Wasilewski has also
failed to explain how the documestnot properly authenticated.

Accordingly, the motion to preclude ASMHEisterpretation of its standards is hereby
DENIED.

c. Plaintiff's Motions in Limine Regarding Regulatory Guidelines
(ECF No. 224)

Ms. Wasilewski also asks that Abel Womdmk precluded from troducing evidence or
argument regarding design standards of tbeupational Safety and Health Administration
(“OSHA™), ANSI/ASME, or any other regulatory giglines that apply to forklifts in the United
States. Motsn Liming ECF No. 224. In particular, she aske Court to exclude all arguments
suggesting that third-party séfeegulations prohibit doors on standup forklifts, because she
contends that no such standards eXidtat 2. She also argues thatsevidence is irrelevant

and prejudicial.ld. at 2. The Court disagrees.
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To the extent that any of these standardsedétathe dangerousnesisthe forklift, they
are relevant and admissibl&ee Potter241 Conn. at 214 (plaintiff nstishow that the product
at issue is “unreasonably dangeas” to prevail in a product Imlity action). A jury may
consider compliance with third-pgg regulations “as a factor mhetermining whether the product
is defectively designed...Wagner v. Clark Equip. C0243 Conn. 168, 190 (1997) (finding that
evidence that a product was imgaliance with OSHA regulationsould be considered by the
jury in evaluating whether the product was defeyidesigned). In addition, the Court will not
exclude any particular intergegions by counsel of those guliithes at this time.

Accordingly the motion seeking to excludaed®ance of third-party regulatory guidelines,
ECF No. 224, iDENIED without prejudice to renewal at trial.

d. Plaintiff's Motion in Limine Regarding OSHA'’s Training Requirements
(ECF No. 230)

Ms. Wasilewski moves to preclude egitte and argument that OSHA regulations
require that forklift operators beained to exit forklifts in “tip overs and off dock events.” Mot.
in Liming ECF No. 230. She arguestlthere is, in fact, no sbh OSHA regulation but that
there is a portion of the “prednte” to regulation which appeats make such a recommendation.
Id. at 2. Abel Womack opposesgimotion. Opp. Br., ECF No. 257.

The Court finds that if Abel Womack c#ay a proper foundation for this evidence and
show that such training related to the acci@gmssue in this case or to whether the Raymond
forklift was unreasonably dangerous, it is entitled &spnt such evidence at trial. It will not be
permitted to misrepresent the content or reatf those regulations. But the Court has
insufficient information at this time to deterreiwhether they will actually do so. Accordingly,

this motion iISDENIED without prejudice to reewal at trial.
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e. Plaintiff's Motion in Limine Regarding Government Contractor
Standards (ECF No. 223)

Ms. Wasilewski asks the Court to protibbel Womack from offering evidence and
argument that Raymond’s decision to not inel@ddoor on its forklift was in compliance with
military specifications and stands for standup forklifts. Moin Liming ECF No. 223. She
argues that because the end-user of the forRlife Aid, was not a military entity, Raymond’s
compliance with military specifications is n@levant and any slight probative value is
outweighed by the likely prejuda effect of the evidencedd. at 2. She also argues that the
military specifications themselves are hearsay and, therefore, are inadmitskible.

If these specifications relate to the relatsafety of having a door on a standup forklift,
they are relevant to the disposition of this cablkee Court will allow them to be admitted into
evidence so long as Abel Wack can establish a proper foutida and show that a hearsay
exception applies. If they do not clearly relatamoelement that Ms. Wasilewski must prove in
this case, testimony about them will not be permittgédeFed. R. Evid. 402, 403. The Court
currently lacks sufficient information abouetmilitary specifications, and any anticipated
testimony about them, to determine their releeaat this time. Accordingly, the motion is
DENIED without prejudice toenewal at trial.

VIII.  Plaintiff's Motions in Limine Regarding Assumption of Risk (ECF No. 213)
and Comparative Responsibility (ECF No. 215)

Ms. Wasilewski asks the Court to order gxelusion of all mention or evidence of her
assumption of risk in operatinige forklift because it was an inherently dangerous machine.
Mot. in Liming ECF No. 213. In support of her motionesdrgues that assumption of risk is not
a recognized affirmative defense t@guct liability under Connecticut Lawd. at 2. Ina

separate motion regarding compgam responsibility, she also asks that the Court preclude Abel
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Womack from arguing that if thary finds that she was negligent that she is completely barred
from recovering any damages. MuotLiming ECF No. 215.

Some commentators believe that theliappility of the conmon law defense of
assumption of risk is unclear asnatter of Connecticut lawseel-17 Frederic S. Ury & Neal L.
Moskow, Connecticut Torts: The Law and Practig&7.04(4) (2015) (obsemwy that the status
of this defense “remains murkyecause a higher court has yeatlress the issue and superior
courts have issued divergentings). However, this Court ages with Ms. Wasilewski that
Connecticut General Statutes &t 52-572| abolished assumption of risk as a complete defense
to liability in stricttort liability cases.See Norrie v. Hell Cp203 Conn. 594, 600 (1987).

Abel Womack argues that thesatute only applies to negéigce actions and that it does
not apply to actions under the CPLA. Opp. BIEEF No. 265. It cites only one Connecticut
Superior Court case iupport of this argumenklartens v. Wild Bill SurplydNO. CV 94-
539091S, 1995 Conn. Super. LEXIS 1870 (Conn. Super. Ct. June 20, 1995), which the Court
does not find persuasive. The Court lmsfl persuasive authority to the contraBee Kelly v.
Deere & Co, 627 F. Supp. 564, 565 (D. Conn. 1986) (noting that the defense available under
Connecticut law is “narrower than the commlaw defense of assumption of the riskigrord
Stevenson v. Kettler Int’l, Ind=STCV055000357, 2006 Conn. Super. LEXIS 2416, at 12-13
(Conn. Super. Ct. Aug. 14, 2008ke also American Law of Products Liability®tD:37 (3d ed.
2015) (noting that “most jurisdictions that haadopted a form of comparative negligence” have
also generally not allowed coriititory negligence to completdbar recovery). In addition, the
plain language of section 52-572tinates that it applies totftct tort liaklity cases.”

Accordingly, Abel Womack cannot present eanide or argument indicating that the common
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law assumption of risk defense operates to cotalyibar Ms. Wasilewski’'s recovery in this
case.

The Connecticut Supreme Court has expresiébyved defenses that are narrower than
the common law assumption of risk doctrinepedy that the plainti misused a product or
knowingly used a defective produdtlorrie, 203 Conn. at 600. Abel Womack argues that the
former defense applies here because Ms.ilé¥eski used the forklift in a way that was
inconsistent with her trainingOpp. Br. 3-4, ECF No. 265. To the extent Abel Womack can
show that Ms. Wasilewski misused the forklift, ieistitled to present evidence on this defense.

Finally, Ms. Wasilewski alsasks that Abel Womack h@ecluded “from arguing that
any fault by Plaintiff bars hérom recovery.” Motin Limine3, ECF No. 213. Similarly, in her
motion regarding comparative responsibility, shso asks that Abel Womack be prohibited
from arguing that if the jury finds her negligehat she is completelyarred from recovery.

Mot. in Limine ECF No. 215. The parties both agree tbahnecticut is a pure comparative
negligence state, meaning any negligence that Abel Womack can prove on Ms. Wasilewski’s
part would reduce her amount of recovBuy not entirely preclude recoveree Barry v.

Quiality Steel Prods., Inc280 Conn. 1, 20-21 (200&ee alsaConn. Gen. Stat. 852-5720(a).

Consistent with the above reasoning, the CGIRANTS IN PART the motion
regarding assumption of risk, ECF No. 213, and mali allow Abel Womack to instruct the jury
or otherwise argue a common law assumptionsif defense as a complete defense. To the
extent that motion requestset relief, those requests &&NIED IN PART without prejudice
to renewal at trial. The Court alS8RANTS the motion regarding comparative responsibility,

ECF No. 215, precluding argumetig Abel Womack that if a jury finds Ms. Wasilewski
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contributorily negligent, she mayot recover any damages. Howewble Court notes that if the
jury finds that Ms. Wasilewski is 100% responasjtshe will not be able to recover.

IX. Plaintiff's Motion in Limine Regarding Collateral Sources (ECF No. 214)

Ms. Wasilewski moves the Court to ordke exclusion of angvidence or argument
regarding so-called collateral soas that paid or could payrfber medical bills, such as
insurance, social security, and werls compensation benefits. Mat.Limine ECF No. 214
(citing Conn. Gen. Stat. 852-225&he argues that such mattergst be addressed after a
verdict and by the Court, notehury, under Connecticut lawd. at 2. Abel Womack agrees
that Connecticut has a so-callemllateral source ta and that the rule gpes to preclude any
mention of insurance and worker’'s compensalienefits. Opp. Br. 2, ECF No. 266. However,
it argues that it may present evidence of socialisy and disability isurance benefits because
they are not covered by thideu Opp. Br. 2-3, ECF No. 266.

Connecticut’s collateral sours¢atute provides that, wheralility is found in any action
seeking damages for personal injury, tfeu@ “shall reduce the amount of” an economic
damages award by the total amount the plaintiéfreeived from “collat@l sources,” regarding
the same injury. Conn. Gen. Stat. 8852-225a(p)-{lne Connecticut Supreme Court has held
that social security disability benefits are not a collateral source within the meaning of the
statute. Schroeder v. Triangulum Assac®59 Conn. 325, 342-44 (2002). It has also held that
the collateral source rule applies to “varigjEontractual insuranggayments, such as [ ]
disability.” Haynes v. Yale-New Haven Hasp43 Conn. 17, 24 (1997).

That said, it is not clear tthe Court why evidence ohg of these other sources of
income is relevant to the jury at any phaSeeFed. R. Evid. 402, 403. The collateral source

statute instructs the Court to reduce the damagerd and not the jury. Accordingly, the
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motion iISGRANTED in its entirety. Abel Womackannot mention any income Ms.
Wasilewski may get from insurance, worker'smgensation, or social seatty. The Court will
address any specific collateral source issutes #fe jury has issuethy damages award.

X. Plaintiff's Motion in Limine Regarding Annuities (ECF No. 222)

Ms. Wasilewski asks the Court to prohibité&tWomack from arguinthat the amount of
any judgment she may receive should be reduced because she can purchase an annuity. Mot.
Liming ECF No. 222. She arguestlthis evidence is irlevant and prejudicialld. at 2. The
Court agrees and does not untiard how Ms. Wasilewski’'s ability to purchase or have
purchased an annuity is relevant to theant of damages to which she may be entitl8de
Fed. R. Evid. 402, 403. Accordingly, the motioitGRANTED.

XI. Plaintiff's Motion in Limine Regarding Argument that Abel Womack is Not
a Manufacturer (ECF No. 217)

Ms. Wasilewski seeks an order prohibgiAbel Womack fronarguing or introducing
into evidence that it is notraanufacturer and, therefore, shontut be liable for design defects
in the forklift at issue in this case. Mat.Liming ECF No. 217. Under Connecticut law,
distributors and sellers ofefective products may be held lialbde injuries thatesult from their
use. SeeConn. Gen. Stat. 852-572n(a) (authorizing prodiability lawsuits to be brought
against sellers of defective products). Adogly, Abel Womack cannot argue that as a
distributor or seller of the folift at issue, it cannot be heldible. However, the Court does not
believe it would be appropriate or helpful for theyjto preclude evidenoaf the fact that Abel
Womack did not manufacture the forklit issue. Rather, the jumyust be clearly instructed on

the law and how it applies to parties like Abel Womack.
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Accordingly, the motion iSRANTED in that Abel Womack may not argue that it
cannot be held liable as a seller of the forklift. DENIED in that Abel Womack may present
evidence that it did not mafacture, but rather solthe product at issue.

XIl.  Plaintiff's Motion in Limine Regarding Effect of a Verdict (ECF No. 218)

Ms. Wasilewski seeks an order prohibgiAbel Womack from offering evidence or
argument relating to the “effeof a verdict on the defendant and the community.” hkfot.
Limine, ECF No. 218. She explains that she wdilidel to preclude references to insurance
premiums, employment of members of tmenmunity, and the e of forklifts. Id. at 2.

Ms. Wasilewski cites no law or rules ofi@ence justifying her request. Moreover, the
issue of the price of forklifts, if it relates to the cost of alternative designs, is relevant to the
disposition of this caseSee Potter241 Conn. at 221 (noting thie jury may consider the
“financial cost of an improved design” and tleagibility of such a design). This motion is
DENIED without prejudice taenewal at trial.

XIll.  Plaintiff's Motion in Limine Regarding Rite Aid’s Findings of Causation
(ECF No. 219)

Ms. Wasilewski asks the Court to preclud@ence, namely Plaintiff's Exhibits 4 and 5,
and argument relating to Rite Aid’s finding thesr injury was caused ther error of backing
into a rack. Motin Liming ECF No. 219. She argues this cosu is irrelevant and that the
authors of the written reports bearing thisdasion are not qualiféeto provide expert
testimony under Federal Rule of Evidence 7R.at 2. She also contends that the reports are
hearsay and prejudiciald.

Abel Womack has not filed a brief in opposition to this motion. However, the Court does
not believe it is appropriate to grant this motidrhe ultimate cause of the accident may relate to

whether the forklift was defectivel hus, this evidence is relevant.

27



In addition, this evidence may be preserdsday opinion evidenceyen if itcannot be
presented as expert opinioBeeFed. R. Evid. 701 (allowing lay witnesses to testify in the form
of an opinion provided such testimony is lindit®® opinions which arga) rationally based on
the witness’s perception; (b) helpful to cleawlyderstanding of the wigiss’s testimony or to
determining a fact in issuena (c) not based on scientific... knlasge within the scope of Rule
702"). Any concerns about prejudice suchiteshy will bring may be cured through a sensible
jury instruction. Accadingly, this motion iDENIED without prejudice to renewal at trial.

XIV. Plaintiff's Motion in Limine Regarding Expert Duane Anderson
(ECF No. 220)

Ms. Wasilewski seeks to exclude antatigpd testimony from Duane Anderson, an
Emergency Medical Technician who respondethéoaccident at issue this case, and an
“ambulance report.” Moin Liming ECF No. 220. She contends that his testimony will include
what he heard about the Plaintiff’s injury frddonnie Cusson, one of the Plaintiff's co-workers,
as well as his opinion as to how the Plaintiff was injuredat 2. She argues that the former is
hearsay and the latter is emproper expert opinionld.

The Court agrees with Abel Womack tiiais motion is premature and will assess Mr.
Anderson’s testimony, as it occurs, at trial. The Court will not allow him to testify to hearsay.
His opinion on Ms. Wasilewski’'s injury igdbe admissible as lay witness opiniddeeFed. R.
Evid. 701. Again, any concerns about prejudiceamfusion about the nature of such testimony
may be addressed through a prgpey instruction. The motion IBPENIED without prejudice

to renewal at trial.
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XV. Plaintiff's Motion in Limine Regarding Raymond Corporation Consultants
(ECF No. 225)

Ms. Wasilewski seeks to exclude eviderand argument regarding what Raymond’s
consultants told the corpation about the safety d@& forklift design. Motin Limine ECF No.
225. She argues that this evidence constitutaniissible hearsay because it will come either
from prior trials or testimony by witnessalsout what the consultants told therd. at 2.

To the extent it can be presented im&sible form, evidence of the opinions of
consultants on the safety of the forklift at isguéhis case is relevant. Because there are a
myriad of hearsay exceptions that may applg,@ourt lacks sufficient information to decide
whether the evidence is admissible at thmee. Accordingly, this motion IBENIED without
prejudice to renewal at trial.

XVI. Plaintiff's Motion in Limine Regarding References to this Case as “Litigation
Lottery” (ECF No. 228)

Ms. Wasilewksi moves to preclude argumeartsl comments descmig this case as an
effort by her to win the lottery dhe “litigation lottery.” Mot.in Liming ECF No. 228. Abel
Womack does not oppose this maticAccordingly, the motion ISRANTED.

XVII. Plaintiff's Motions in Limine Regarding Marijuana Use (ECF No. 229)

Ms. Wasilewski moves to preclude eviderthat either sher her husband used
marijuana at the time she was injured. Mot.iming ECF No. 229. Abel Womack opposes
this motion and argues that this evidence relates to her ability to operate the forklift properly,
given her frequent regular use. Opp.BrECF No. 273. The Court agrees with Ms.
Wasilewski that her husband’s usiemarijuana has no relevance to the matters at issue in this
case. Thus, such evidence must be excludealsdtagrees that Ms. Wasilewski's general

history of marijuana use is likelgrelevant and certainly is unduprejudicial. However, to the
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extent that Abel Womack cah®w that her marijuana use edted her ability to drive the
forklift on the day of the accident, such evident®y be relevant. The Court will allow Abel
Womack an opportunity to lay a fodation for this evidence.

Accordingly, the motion iISRANTED with respect to Ms. Wasilewski’s husband’s
marijuana use. ItiIBENIED with respect to Ms. Wasilewskiithout prejudice to renewal at
trial.

XVIII. Plaintiff's Motion in Limine Regarding A Prior Warning (ECF No. 231)

Ms. Wasilewski seeks to exclude eviderabout a prior disciplinary warning she
received, documented in Exhibit 510. MiotLiming ECF No. 231. She argues that this
evidence is irrelevant and prejudicial, as weldasnappropriate attack on her charactdr.at
2. The parties present the nature of the dis@pfimeport somewhat differently but agree that it
involves a prior accide with a cart.

Evidence of prior bad acts is not admissiblertove a particular character trait to show
that on a particular occasion, that person aictettcordance with thaharacter traitSeefFed.

R. Evid. 404(b)(1). Accordingly, Abel Womackro®t introduce the disciplinary report to show
that Ms. Wasilewski was an unsafe forklift driver and, therefore, responsible for the accident that
occurred in this case.

Rule 404(b)(2) provides, however, suclidewce “may be admissible for another
purpose, such as proving motive, opporturiit{ent, preparation, plan, knowledge, identity,
absence of mistake, or lack of accident.” AB&mack does not inditehow Ms. Wasilewski's
prior disciplinary incident retas to any of these permisglpurposes. That said, if Ms.
Wasilewski introduces evidence of her reputatioicharacter as a good forklift driver, Abel

Womack may offer evidence of this incident to rebut that evideBeeFed. R. Evid. 405(a)
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(authorizing inquiry “into rkevant specific instances” of a person’s conduct on cross-
examination if testimony about a person’s t@gion or character is offered first).

Accordingly, unless Ms. Wasilewski introduagadence about her reputation as a safe
forklift operator, Abel Womack cannot use thisopdisciplinary report asvidence. The motion
is provisionallyGRANTED, but the Court will reconsidets ruling if Ms. Wasilewski
introduces evidence of her character or reputation as a safe, responsible forklift driver.

XIX. Plaintiff's Motion in Limine Regarding Possible Use of Damages
(ECF No. 232)

Ms. Wasilewski moves to preclude evidemaoe argument regarding her possible use of
any damages that she receives in this actidgheoidea that receivingioney will not “undo” her
injuries. Mot.in Limine ECF No. 232. Abel Womack oppodés motion. Opp. Br., ECF No.
275. However, in doing so, it does not provide amgeaf how this evidence will be relevant to
the disposition of this caséAccordingly, the motion iISRANTED because this evidence is
irrelevant and prejudicialSeeFed. R. Evid. 402, 403.

XX. Plaintiff's Motion in Limine Regarding the Inspection of the Forklift
(ECF No. 233)

Ms. Wasilewski asks this Court to prohiBibel Womack from presenting any evidence
about the failure to inspect the ftifkat issue in this case. Mdh Liming ECF No. 233. She
argues that her injuries were caused lsigledefects, not byng forklift malfunction. Id. at 2.
Thus, evidence of any failure to iresg, in her view, is irrelevantid. Abel Womack opposes
this motion and explains that this motion likéygets evidence showitigat Rite Aid required
its forklift operators, like Ms. Wasilewski, togpect them according to a safety checklist before
using them and that Ms. Wasilewski faileddtmso on the day of her accident. Opp. Br. 2, ECF

No. 276.
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The Court concludes that if Abel Womack cdmow that such an inspection related to the
accident, it should be entitled poesent evidence about this requirement and Ms. Wasilewski’'s
failure to comply with it. At this time, howey, the Court does nottyknow what is on the
safety checklist and how that list related to eitbamty’s theory of hovihe accident occurred.
Accordingly, this motion IiOENIED without prejudice to reewal at trial.

XXI. Plaintiff's Motion in Limine Regarding Non-Party Fault (ECF No. 235)

Ms. Wasilewski has moved to prohibit &lbWomack from offering evidence or
argument that any entity or individual, other tham Btaintiff, was responsible for the accident at
issue in this case. Mah Liming ECF No. 235. She arguesthn negligence cases, a
defendant cannot introduce a “special defensebatributory negligence as a matter of lald.
at 2. She also argues thathé Court finds Abel Womack magsert such a defense, it has
failed to comply with statutorily requiredguedures required &ssert the defenséd. at 2. In
particular, Ms. Wasilewski contda that Abel Womack is pragled from introducing evidence
that other third parties, incluaj Rite Aid, are responsible forishaccident, because it had not
served them with “apportionment complaintsiter Connecticut General Statutes section 52-
102b. Id. Abel Womack argues that it can assegtdiefense and that te&atutory procedures
Ms. Wasilewski references do regaply. Opp. Br. 2-3, ECF No. 277.

Rite Aid has intervened as a plaintifftims case for the limited purpose of seeking
reimbursement for the workers’ compensation payts that it was required to make to Ms.
Wasilewski. Rite Aid Intevenor Compl., ECF No. 15ee alsdConn. Gen. Stat. 831-293(a).
“[A]ln employer who has intervened the case to recoup workergmpensation benefits paid to
a plaintiff is not a ‘party’ aginst which proportional liabijtmay be assigned under §52-5720.”

Barry v. Quality Steel Prods., In@80 Conn. 1, 14 (2006). AsglConnecticut Supreme Court

32



explained irBarry, since the Workers’ Compensation Act prohibits the injured plaintiff in this
context from recovering any dages from his or her employer]@king a jury to consider the
employer’s conduct for apportioning liabilityould create unwieldy consequencés. at 15;
see alsaConn. Gen. Stat. 831-284 (“[a]n employer whonpties with [ ] subsection (b) of this
section shall not be liable for any action fonwages on account of personal injury sustained by
an employee arising out of andthre course of his employment3ee generally Bouley v.
Norwich, 222 Conn. 744, 751-52 (1992) (explaining the policy justifications behind this aspect
of the worker’'s compensation schenmm)perseded by statute on other groyr@isnn. Gen. Stat.
838a-336(f)as recognized in Conzo v. Aetna Ins.,@d3 Conn. 677, 680-81 (1998). It “would
in effect either deprive the piiff[ ] of the full amount of [hi$ net award or strip the employer
of its bargained-for exclusivity undéhe Workers’ Compensation ActBarry, 280 Conn. at 15.

Abel Womack nevertheless argues thatlence of Rite Aids conduct should be
admissible at trial, citingirchambault v. Soneco/Northeastern, Ji&87 Conn. 20 (2008). The
Court disagrees. lArchambault plaintiff brought suit againstis employer directly under a
narrow exception to the exclusivity prowasi of the Workers’ Compensation Add. at 26. In
other words, the Workers’ Compensation Aat dot preclude the plaintiff from suing his
employer inArchambaultand the plaintiff not only could cever damages from his employer
but also expressly named it as detelant. That is not the situaiti here. Rite Aid has appeared
in this case solely as an intervening piiffimnd is not a “party” to this case undgarry.
Moreover, there has been no suggestion thaWMésilewski can recover damages from Rite
Aid. Archambaulttherefore, is distinguishable aBarry controls.

At this time, Abel Womack has not indicatidt it plans to intsduce evidence of Rite

Aid’s conduct for any purpose other than tryinghmw that Rite Aid was responsible for the

33



accident at issue in this cas&ccordingly, consistent witBarry, Abel Womack cannot
introduce any evidence of Rifed’s conduct or negligence the trial of this actionSee Barry,
280 Conn. at 155ee alsd-ed. R. Evid. 402, 403. Ms. Wasilewski's motiotGRANTED with
respect to Rite Aid.

To the extent that Abel Womack intendgtesent evidence thtte actions of other
third parties were responsible for the accidemste in this case, the Court does not have
enough information to decide whether such evigas admissible. Accordingly, the remainder
of Ms.Wasilewski's motion i©®ENIED without prejudice to mreewal at trial.

XXII. Plaintiff's Motion in Limine Regarding Statistics (ECF No. 237)

Ms. Wasilewski moves to preclude evidencd argument regarding statistics of injury
rates. Motin Liming ECF No. 237. She argues that becdhsse statistics contain data from
various kinds of forklifts, including those thaiffer significantly from the standup forklift at
issue in this case, they will be too misleadand prejudicial for the jury to heald. at 2. Abel
Womack opposes this motion becauis argues, Ms. Wasilewski has failed to specify precisely
which evidence she seeks to exclude. Opp. Br. 2, ECF No. 256.

The Court agrees with Abel Womack thateuires more context and information about
the statistics to be presented to determine whétieg will prejudice the jury. Ms. Wasilewski’s
motion also does not address why bencerns about the misleadingture of the statistics could
not be addressed on cross-examination. Accordingly, the mofEEN$ED without prejudice
to renewal at trial with respect to specific evidence.

XXIII. Plaintiff's Motion in Limine Regarding Surveys of Users (ECF No. 238)

Ms. Wasilewski has moved to exclude ExtgtB79 and 580, which relate to surveys of

forklift users conducted by one of AbWomack’s experts. Moin Liming ECF No. 238. She
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argues that the exhibits constitutadmissible hearsay and “junk sciencé&d’ at 2. Abel
Womack opposes this motion, arguihgt this information relageto Raymond’s “state of mind”
when it made design decisions about the fdrklifissue. Opp. Br. 2-3, ECF No. 264.

At this time, these survey results appedre¢diearsay that do noflfanto an applicable
exception to the prohibition on hearsay. Howessrnoted above, an expert may testify about
materials constituting hearsay where expertsanfibld reasonably rely on such evidence in
forming their opinions.See Daubertc09 U.S. at 59%ee alsd-ed. R. Evid. 703 advisory
committee’s note (2000). As noted above, semldence may also be admissible in some
circumstances for the limited purpose of assisthe jury in undetanding the expert’s
testimony. SeefFed. R. Evid. 703 advisory committee’s note (2000). The Court does not know
enough information about how these surveys will be introduced to know whether they cannot be
admissible under any circumstance. Accordingly, the motiBfESIED without prejudice to
renewal at trial.

XXIV. Plaintiff's Motion in Limine Regarding Taxation of Damages (ECF No. 239)

Ms. Wasilewski has moved to preclude evidence and argument that personal injury
awards are not taxable. Mat.Liming ECF No. 239. She argues that this evidence is irrelevant
and prejudicial.ld. at 2. Abel Womack has not oppogbts motion. The Court also does not
see the relevance of whether any damagedMasilewski’'s may be aarded are taxable.
Accordingly, the motion iSRANTED. Abel Womack cannot introduce evidence or argument
regarding the taxation of any damagesrd made in this case.

XXV. Conclusion

For all of the foregoing reasons, motiangimine, ECF Nos. 209, 214-15, 222, 228, 231-

32, and 23%areGRANTED. As specified above, motioinslimine, ECF Nos. 208, 213, 217,
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229, and 235, ar6RANTED IN PART andDENIED IN PART. Motionsin limine, ECF Nos.
212 and 227areDENIED. Motionsin limine, ECF Nos. 183-85, 210, 216, 218-21, 223-26,

230, 233-34, 236-38, and 240, are specificBIBNIED without prejudice tsenewal at trial.

SO ORDERED at Bridgeport, Connectichis 14th day of January 2016.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITEDSTATESDISTRICT JUDGE
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