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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DEBORAH FABIAN,
Plaintiff, No. 3:12¢€v-1154(SRU)

V.
HOSPITAL OF CENTRAL

CONNECTICUT, et al,,
Defendans.

MEMORANDUM OF DECISION AND ORDER

The plaintiff in this case, Dr. Deborah Fabibrings this action under Title Vdf the
Civil Rights Actand theConnecticut Fair Employment Practices Act (“CFER/AShe alleges
thatshe was very nearly hired as an on-call orthopedic surgeon at the Hospitalraf Cent
Connecticut and relied reasonably and substantially on the impending fimaliaiher hiring,
but that the hospital declined to hire her because she disclosed hity mea transgender
woman who would begin work after transitioning to presenting as female. The hospied m
for summary judgment on the grounds that Dr. Fabian has not met her burden under the
McDonnell Douglasurdenshifting framework, because shewd have been an independent
contractor rather than an employee and theregaret covered by the relevant statutes, and
because Title VIl (anthe CFEPA at théme of the alleged discrimination) does not prohibit
employment discrimination on the basistransgender identity. For the reasons discussewpelo

| reject all three arguments and deny tlespital’s motion.

Standard of Review

Summary judgment is appropriate when the record demonstrates that “theremima g

dispute as to any material faand the movant is entitled to judgment as a matter of laed” R.
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Civ. P. 56(a)see also Anderson v. Liberty Lobby, JaZ7 U.S. 242, 256 (1986) (plaintiff must
present affirmative evidence in order to defeat a properly supported motion foasumm
judgment).

When ruling on a summary judgment motion, the court must construe the facts of record
in the light most favorable to the nonmoving party and must resolve all ambiguities aralldraw
reasonable inferences against the moving pangerson477 U.S. at 259¥latsushita Elec.

Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 587 (19863)dickes v. S.H. Kress & C&98

U.S. 144, 158-59 (19703eealso Aldrich v. Randolph Cent. Sch. Di®%63 F.2d. 520, 523 (2d
Cir. 1992) (court is required to “resolve all ambiguities and draw all inferences in fatha of
nonmoving party”). When a motion for summary judgment is properly supported by
documentary and testimonial evidence, however, the nonmoving party may not rest upon the
mere allegations or deniaté the pleadings, but must present sufficient probative evidence to
establish a genuine issue of material f@&tlotex Corp. v. Catretd77 U.S. 317, 327 (1986);
Colon v. Coughlin58 F.3d 865, 872 (2d Cir. 1995).

“Only when reasonable minds could not differ as to the import of the evidence is
summary judgment properBryant v. Maffucgi923 F.2d 979, 982 (2d Cir. 199%ge also
Suburban Propane v. Proctor Gas, In@53 F.2d 780, 788 (2d Cir. 1992). If the nonmoving
party submits evidence that is “neéy colorable,” or is not “significantly probative,” summary
judgment may be granteAnderson477 U.S. at 249-50.

The mere existence of some alleged factual dispute between the
parties will not defeat an otherwise properly supported motion for
summaryudgment; the requirement is that there be no genuine
issue of material facAs to materiality, the substantive law will
identify which facts are materiaDnly disputes over facts that
might affect the outcome of the suit under the governing law will

properly preclude the entry of summary judgméactual disputes
that are irrelevant or unnecessary will not be counted.



Id. at 247-48To present a “genuine” issue of material fact, there must be contradictory
evidence “such that a reasonable jury caetdrn a verdict for the nemoving party.”ld. at
248.

If the nonmoving party has failed to make a sufficient showing on an essesti@ng|of
his case with respect to which he has the burden of proof at trial, then summangmntidsy
appropriateCelotex 477 U.S. at 322. In such a situation, “there can be ‘no genuine issue as to
any material fact,” since a complete failure of proof concerning an essentiah¢leihthe
nonmoving partys case necessarily renders all other facts immateldabt 32—23;accord
Goenaga v. March of Dimes Birth Defects Fouid. F.3d 14, 18 (2d Cir. 1995) (movant’s
burden satisfied if he can point to an absence of evidence to support an essardral @le
nonmoving partys claim).In short, if there is no genuinesige of material fact, summary

judgment may enteCelotex 477 U.S. at 323.

. Background

Deborah Fabian is an orthopedic surgeon and a transgender w&Memlleges that she
was very nearly hired byé Hospital of Central ConnecticdHCC” or the“Hospital’) as an
on-call orthopedic surgedior its Emergency Department, albeit with the involvement of a-third

party provider of physicians and management servié@sphi Healthcare Partners, Inc.

! Some of the cases that will be discussed below use the word “transgender,” sdmeense t
“transsexual,” and some use both. | preserve the terminology in direct quotatiorseiowiss
use the term “transgender.” “Transsexual” is an older term witbra clinical origin, and
though it isusedby some people who identify with it, it is not favored by oth®es generally
GLAAD Media Reference GuideTransgender Issuges
http:/Avww.glaad.org/reference/transgend@iransgender” appears to be the more inclusive
term, and it is the one Fabian uses of herself, so | follow her practice. Reldtedbyiefs on the
present motion are inconsistent in their use of masculine and feminine pronouns. dihe bett
practice is to defer to the preference of the individual to whom the pronounseeféd, and |
accordingly use feminine pronouns throughout in deference to what would appear to his Fabia
preference.



(“Delphi”)—thatthe Hospitalused as a meansfiod phystians. Fabian entered the hiring
process with Delphi and subsequently went to interview at HCC believing that sladl twat
hired. At that time, she wamiblicly presenting as male and was known as David Fabian; she
informed her interviewers at the end of her interview, however, thas siteansgendewoman
and transitioning to presenting as female, and that she would work at the hospitabegDe
Fabian. She subsequently learned that she would not be hired, and she alleges that she would
have beenxxept for hedisclosure of her identity astransgendewoman. She alleges that the
interview was barely more than a formality, that she had already been toldglieget the job,
that she had already been given a contrétt avstardate (which shexecuted and returned),
and that it was in reliance on that reasonable understanding that she and her whsrdodote
in Massachusetts.

Fabian’s fourcount complaint alleges that Delphi (Counts One and Two) and HCC
(Counts Three and Four) violated!&iVIl of the Civil Rights Act andhe CFEPA. The present
motion for summary judgment was filed only by HCC with respect to Counts Thrdeand
HCC assertghat it chose not to hire Fabian not because saé&resgenderoman but because
she showed what her interviewers perceived as reluctance (or insuffictbosiasm) about late-
night calls to the Emergency Department and their new electronic recorimisyand that she
wanted to perform more surgery, which is not whatjtb would likely entail. HCC also claims
that the “contract” she received was merely a sample contract. Moreover, HE@G tuafuits

relationship to Fabian if she had been hired would not have been as employer under,Title VII

2 HCC states both that Delphi “will likely have all counts against it withdrawn in the nea
future,” Def’s Mem. 1, and that it “is no lorg a defendant in this matterd!. at 2 n.3 In fact
Delphi is still a defendant and the counts have not yet been withdrawn. It may HE Gatas
mistaken, thatircumstances have changedthatDelphi intends to sde andhas postponed
finalizing a settlement until after a ruling on the issues in this motionn lauy eventt is still
formally a defendanand has not filed any dispositive motions.
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because she would have be independent contractor of Delphi, and thus an independent
contractor of an independent contragtond that, in any case, discrimination on the basis of
transgender identity is not prohibited by Title VII and was not prohibited by tEF &Rt the

time. In sum, HCC argues that summary judgment should be granted because: (1) HCC had
legitimate nondiscriminatory reasons not to hire Fabian, which Fabian has not sHwoevn t
pretextual; (2even ifHCC had hired Fabian, it would not have bémmn“employer”under Title

VIl or the CFEPA; and (3) transgender is not a protected status under Title VIl and was not a
protected status unddre CFEPA at the time of the events giving rise to this case, and the

subsequent amendmenttbé CFEPAto cover that status should not be applied retroactively.

[1. Discussion

The central factual dispute in this case is whether the decision not to hire Fabian wa
was not made as a result of her transgender identity. If she would have been an imiepende
contractor rather than an employee under Title VIl and the CFEPA and therefa®vered by
the statutes anyway, or if transgender status is not cognizable under them, tfeatuhit
dispute is immaterial. | will address those arguments below. But assuming foothent that
the discrimination she alleges is not outside the scope of the protective steutdaim is
subject to the familiar burdeshifting framework oMcDonnell Douglas Corp. v. Gregall

U.S. 792 (1973). Because in this case that analysis is relatingdjesil will take it up first.

A. McDonnell-DouglaBurden Shifting

It is unlawful under Title VII for an employer “to fail or refuse to hire ... amdividual

... because of such individual’s race, color, religion, sex, or national origin.” 42 U.S.C.



§ 2000e-24). Discriminatory failureo-hire claims under Title Vflare analyzed under the
familiar burdenshifting framework oMcDonnell DouglasUnder that test:

a plaintiff complaining of a discriminatory failure to hire must first
make out grima faciecase ddiscrimination by showing that (1)
[she] is a member of a protected class, (2) [she] was qualified for
the job for which [she] applied, (3) [she] was denied the job, and
(4) the denial occurred under circumstances that give rise to an
inference of invidious discrimination. Once the plaintiff has made
such gorima facieshowing, the burden shifts to the employer to
come forward with a nondiscriminatory reason for the decision not
to hire the plaintiff. If the employer articulates such a reason, the
plaintiff is given an opportunity to adduce admissible evidence that
would be sufficient to permit a rational finder of fact to infer that
the employer’s proffered reason is pretext for an impermissible
motivation.

Vivenzio v. City of Syracuséll F.3d 98, 106 (2d Cir. 2010).

There is no dispute that Fabian was qualified for thejatthat she was denied it.
Whether she is a member of a protected class pertinent to her claim is disputeddurdssed
below. Assuming for now that she is, she need only shaw‘the denial occurred under
circumstances that give rise to an inference of invidious discrimination” to neakerha facie
showing. Shénas proffered evidence that shias led to believe she was all but formally hired,
that she received some sortcohtract (though its significance is disputed), that she relied to her
detriment on such representations to such an extent that she sold her home in Matssdbhtiset

she was not hired after disclosing her transgender identity, and that othes edtdare not

% The relevant federal precedent is generally applicable to CrAs as wellSee, e.gLevy
v. Commission on Human Rights and Opportuni@&§ Conn. 96, 103 (1996) (“Although this
case is based solely on Connecticut law, we review federal precedent conceplmgreant
discrimination for guidance in enforcing our own atiserimination statutey; Wroblewski v.
Lexington Gardens, Inc188 Conn. 44, 53 (1982)In interpreting and applyingCFEPA]we
are properly guided by the case law surrounding &dair employment legislation, since this
court has previously confirmed our legislatgrgitention to make the Connecticut statut
coextensive with the federalcitation and quotation omitted)).



transgender were subsequently hirédken together, that evidence is easifficient to give
rise to an inference of discrimination. Assuming that the employment relapansiuestion is
covered by the statute and that Fabian is a member of a protected class disceasaation on
the basis of transgender identity constitutes sex discrimindi@prima faciecase igherefore
easily made. HCC proffers nondiscriminatory reasons for not hiring thetir an interviev she
expressed reluctaa@bout being called in to the Hospital at late hours and aboub8ptél’s
new electronigecordkeeping systems, and wanted to perform more surdgenythe factual
basis of those reasons(, the statements Fabian made inititerview) is disputed. A
reasonable jury could find that those reasons were mere pretext and that Fakitossid of
her gender identity was the reason she was not hired. The Hospital’s motion fargumm
judgment shouldhereforenot be granted orné basis of anfailure of Fabianto meet her burden

under theMcDonnell-Douglagramework.

B. Employee or Independent Contractor

“Title VII cover[s] ‘employees,’ not independent contractoisisenberg v. Advance
Relocation & Storage, Inc237 F.3d 111, 113 (2d Cir. 2000), but the mere fact that HCC
formally designates its doctoes “independent contractors” does not make them so (or, rather, it
does noexclude them as “employégsinder Title VII. Instead, the questiowhether a worker
is an ‘employee—or whether he or she is merely an independent contracemuires the
application of the common law of agency. In turn, whether a hired person is an employee under
the common law of agency depends largely on the thirteen factors articulatedSypreme
Court inCommunity for Creative Novitolence v. Reid Id. at 113—-14 (citations omitted). The
Reidfactors are:

[1] the hiring party’s right to control the manner and means by
which the product is accomplished . . . [;] [2] the skill required; [3]
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the soure of the instrumentalities and tools; [4] the location of the
work; [5] the duration of the relationship between the parties; [6]
whether the hiring party has the right to assign additional projects
to the hired party; [7] the extent of the hired party’s discretion over
when and how long to work; [8] the method of payment; [9] the
hired party’s role in hiring and paying assistants; [10] whether the
work is part of the regular business of the hiring party; [11]
whether the hiring party is in business; [12] the provision of
employee benefits; and [13] the tax treatment of the hired party.

Reid 490 U.S. 730, 751-52 (1989) (footnotes omitted).

Weighing theReidfactors is a highly faespecific task, and “a court must disregard those
factors that, in light oftte facts of a particular case, are (1) irrelevant or (2) of indeterminate
weight—that is, those factors that are essentially in equipoise and thus do not meaningially c
favor of either the conclusion that the worker is an employee or the conclusidre tbr she is
an independent contractoEisenberg237 F.3d at 114 (quotation omitte®ee also Langman
Fabrics v. Graff Californiawear, In¢160 F.3d 106, 110-11 (2d Cir. 1998) (“Not all Beid
factors will be significant in every case, and we must weigh in the balancthosg/factors that
are actually indicative of agency in the particular circumstances beforeTiseReidfactors
are also “a nomxhaustive list of factors to be considktdecause they merely seek to
synthesize the common law of agenesankel v. Bally 987 F.2d 86, 90 (2d Cir. 1993). They
act, therefore, as a kind of starting poirgerme of them might not be significant in a particular
case, and other factors not lisiadReidmay matter insteadin general, “[though no single
factor is dispositive, the greatest emphasis should be placed on the firstfetois, on the
extent to which the hiring party controls the ‘manner and means’ by which the workptetes
his or her assigned tasks. The first factor is entitled to this added weighségegader the
common law of agency, an employamnployee relationship exists if the purported employer

controls or has the right to control both the result to be accomplished and the ‘manner and



means’ by which the purported employee brings about that reSidehberg237 F.3d at 114
(citations and quotations omitted).

It is clear that doctorerho staff hospitalsvill often fall near theéborderline, and under the
Reidfactors or the common law of agency they may seem in some ways to be a hybrid of
employee and independent contractor. Hospitals, by setting policy and perfonedaae
procedures, may have significant control over the “manner and means” of a doctitepret
medicine is a highly skilled profession and doctors will necessarily almway#ain a significant
degree of autonomydospital physicianare not for that reason, howeveimply excluded as a
class from protection under Title VIThe Second Circultas reversed a grant of summary
judgment that overemphasized the role of professional judgment as a factdingiditainst
“control over the manner and means of one’s work,” because such overemphasis “would carve
out all physicians, as a category, frtime protections of the antidiscrimination statutes. While a
physician, like any professional, must be given latitude in which to choose a coact®iof
especially considering the exigencies of medical practice, the mere exigénoaof that
latitude is not dispositive of the manraredmeans test.Salamon v. Our Lady of Victory Hosp.
514 F.3d at 228-29. The Second Circuit held that “[w]hile summary judgment may be

appropriate in some cases concerning staff physicians suing hospitals, appragriate in all,”

* | briefly note that the question whether it is ultimately for the court or a juigddhat an
individual is an employee or an independent contraetorins unsettleds the Second Circuit
noted inSalamon v. Our Lady of Victory Hotp, 514 F.3d 217, 231 n.15 (2d Cir. 20083,
amendedApr. 22, 2008. The issue was not briefed or argued before the Seconait@n
Salamonso the Counnerely collectedlivergent authority and indicated that the district court
should consider it in the first instancéhel'Second Circuit hagreviously held, howevethat
“[t]he District Court’s determination as to the prese or absence of eaBleidfactor is a

finding of fact whid [is reviewed] for clear erro’ind thaits “ultimate determination as to
whether a worker is an employee or an independent contratttat-s, the District Court’s
balancing of th&keidfactors—is a question of law which [is reviewed§ novd’ Eisenberg v.
Advance Relocation & Storage, In237 F.3d 111, 115 (2d Cir. 2000). | need not resolve that
guestion at this stage of the case.



and in that particular case, the plaintiff had “demonstrated a genuine factfl@t cegarding

the degree of control [the hospital] exercised over hérét 231. The source of tools and
instrumentalities, as well as the locatidmmrk, will weigh in favor of seeing hospital

physicians as employees; the duration of employment, the right to assigaredgitojects, the
degree of discretion over when and how long to work, the method of payment, the doctor’s role
in hiring and paying assistants, and various other factors, are likely to vaty fuhe case to

case.

The decisiorabout employee status a failureto-hire case like this one may be even
harder than in other cases of staff physicians suing hospitals, becapbgdbi@an never started
work andsome of the dynamics that would have obtained are therefore less agp&aehtar,
however, that under the agreement that HCC had with Delphi (and under the contiatt Fabi
received and executed), any doctors hired would be subjgwt tdbspital’'sbylaws, rules,
regulations, policies, and procedures. They would be required to maintain “Medital Sta
privileges” and appropriate credentials. Their schedules were to be subhjiespitalreview
and approval (though the extent of control over their own schedules remains unclear). The
would be required to participatetime Hospital’sprograms pertaining to quality assurance,
medical audit, risk management, utilization review, safety, infection control, andegweew,
and to participate in various compliance programs. They would be required to follovegolici
and procedures with resgt to medical records and timekeeping, to participate in staff
committees, and to attend staff meetings, thed-Hospital would have broad authority over
administration generally. Doctors would have supervisory responsibility oveitdlasmployees

(and would not, for instance, hire their own staff and assistants).
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The Hospital's right to control the manner and meanBadfian’swork would be far less
than in the case of less skilled workers, but the high degree of skill and autonomy involved in
being a jhysician is not ger sebar on employee status. She would havefaa@ss
autonomy—and the Hspital would have had correspondingly greater control over the manner
and means of her work—than she would haaein an individual practice, or in a partnership
with a few other doctors, or if she merely had privileges to usedbpitdl’s facilities but was
responsible for bringing in her own patients or performing her own billing (both tagkss
case, were performed through thediital).

Thelocation of the work and the source of the instrumentalities and tools weigh in favor
of employee status. The duration of the relationship between the parties @bs iwdavor of
employee status, insofar as Fabmrould not have been brought in to perform a Bjetask
until completion—like a contractor hired to shingle a roof+a particular task intermittently on
an asneeded basis, but wallbbecome a regular part of thespitalpersonnel. The éspital’s
interest and involvement in the hiring process, aeddbt that it interviewed and daed to
hire Fabian, weigtill furtherin favor of employee statuff the Hospital had simply contracted
with Delphi to fill its staffing needs in the way many busiessaitsource custodial duties, for
instance, Delphwould have hired whomever Delphi hired and the Hospital would havktthad
say in the matter. By interviewing and considering candidtted;bspital was undertaking a
traditional employer’s taskand was not relying on Delphi to perform theks ofa medical
practicewith its own staffout rather was relying on tb provide cadidates for consideration by
Hospital staff.

None of thosdactorsis dispositive, and | do not consider their balance to be obvious in

this case, but it does appear that the relationship Fabian would have had witispitallf she
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had been hired would have been more like a traditional employee than like a traditional
independent contractor. | need not decide now as a matter of law that Fabian would hawe been a
employee under Title VIl and foreclose further evidenceagdment on the issue (and she has

not cross-moved for summary judgment on it), and | do not do $d.dduaclude that when

construing the facts of record in the light most favorable to the nonmoving partysamg

all ambiguities and drawg all reasonable inferences agairts moving partythe Hospital has

not shownthat Fabian as a matter of lawould not have been an employee under Title &fhid

summary judgment should not be granted on that basis.

C. Transgender Identity and Title VII

Title VII of the Civil Rights Act as amendednakes it unlawful for an employetd*fail
or refuse to hi or todischarge any individal, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of enguigym
because of such individual's race, color, religion, sex, or national origin.” 42 U.S.C.

§ 2000e2(a). The effectof the words “because of . . . seg’called into question in this case.
Specifically, the parties disagree about the scopleasie words’ meaning, and whetlieey
prohibitemployment discrimination against transgender people because they ayertdans
people, oif they only encompassdiscriminationagainst women (transgender or otherwise)
because they are women and men (transgender or otherwise) because theykramaen
differently, the question is this: If an employer does not discriminate against womeraas arcl
against men as a class, but does discriminate against transgender peopbetjireest whether

they are transgender men or transgender women), loatesnployer violate Title VII?
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Neither the Supreme Court nor the Second Circuit has ever addressed that uestion.
Several other Circuits have addressebatyever, and though most of the earliest cases held that
Title VIl does not protect gender identity, the weight of authority has begun tohghdther
way, especiallythough not uniformly) after the Supreme Court’s decisidArioe Waterhouse
v. Hopking 490 U.S. 228 (1989). Because it is an open question in this Circuit, | cahgder

reasoningf othercourts and closely examine the language of the stbé@ltsv.

1. The EarlyCases and Congressional Intent

The earliest appellatdecisiongo examine the applicability of Title VII to discrimination
on the basis of transgender identity wid@loway v. Arthur Andersen & Cob66 F.2d 659 (9th
Cir. 1977)° andSommers v. Budget Marketing, 867 F.2d 748 (8th Cir. 1982 each case,
the respective Circuit held that Title VII does not prohibit such discrimination, dosgéguent
cases that have come to the same conclusion have generally fallesaimer essentially
similar reasoning (as thidospital urges me to do in the present cade)lowayandSommers
(and their progenyweredecided principallyn two grounds(1) the “traditional’definition or

“plain” meaningof the word ‘sex; and(2) the intention of Congress.

® The nearest the Second Circuit has come to addgeds question was Mario v. P & C

Food Markets, In¢.when it noted that]i]t is also not clear that Mario, as a transsexuda, is
member of a protected class,” and cited (without elaboration) two casestfienctircuits that

will be discussed below. 313 F.3d 758, 767 (2d Cir. 2002). The Court did not need to reach the
guestion, however, so it did not discuss it beyond that brief remark.

® Hollowayis no longer good law in the Ninth Circuit, but the opinion that announced that fact
did not formally overrule it; rather, it announced thidblloway has been overruled by the logic
and language d®?rice Waterhous§v. Hopking,” a Supreme Court decision that will be
discussed belowschwenk v. Hartford204 F.3d 1187, 1201 (9th Cir. 2000). If the NinihcGit

is correct (and | think it is, for reasons that will follow), tfBmmmerss similarly abrogated,
though the Eighth Circuit has not yet acknowledged it.
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The Ninth Circuitin Hollowayacknowledged that “[t]here is a dearth of legislative
history” on the relevant provision, at least in part because “[tjhe major cooic€ongress at
the time the Act was promulgated was race discrimination,”[@fek as a basis of
discrimination was added as a floor amendment one day before the House approvdd Title
without prior hearing or debate.” 566 F.2d at 662. The Court noted, however, that “the clear
intent” of the Title VIl amendments in the Equal Employment Opportunity Act of 1972-glhou
that Act did not alter the relevant provision—“was to remedy the economic deprivation of
women as a classld. The Courtreasonedhat “[g]iving the statute its plain meaning’
sufficient to show that “Congress had only the traditional notions of ‘sex’ in mohdgnd
concludedhat “Congress has not shown any intettien than to restrict the term ‘se its
traditional meaning Id. at 663 But sead. at 664 (Goodwin, J., dissenting) (reasoning that
discrimination because plaintiff “had changed her sex . . . would have to be ethasifi
[discrimination] based upon sBxThe Court referred several timisthe “plain” meaning or
“traditional” definition of sex and included a quotation frévebster's Seventh New Collegiate
Dictionary in a footnotesee id.at 662 n.4, but did notdiscuss the language of the statute at
length orengage witranydefinition in depth.

The Eight Circuit inSommersuledalong the same lines. “[F]or purposes of Title VII,”
the Court held, “the plain meaning must be ascribed to the term ‘sex’ in absete= of ¢
congressional intent to do otherwise,” and “the legislative history does not showeartypimto
include transsexualism in Title VII.” 667 F.2d at 750. Like ttaloway Court, theSommers
Court acknowledged that the word “sex” was added to Title VII in an amendmenddgne
before the House passed the Act withoudrdegislative hearings and little debate,” but it

nevertheless reasoned that “[i]tis . . . generally recognized that the hragirdf the ‘sex’
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amendment was towards providing equal opportunities for wonteenChe Court therefore held
that “discrimnation based on one’s transsexualism does not fall within the protective purview of
the Act.”ld.

Both Holloway andSommersely on the supposedly “plain” or “traditional” meaning of
the word “sex,” but they do not elaborate on that supposed meaning; and, as | will dismuss bel
(and ane might infer from Judge Goodwirtllowaydissent), their treatment tfe wordis
superficial. Theapparently dual grounds for those decisions might therefore be collapsed into
one, because both decisiarse the “plain” meaning of the stat@g a proxy for Congressional
intent: rather than examining whie word“sex” mears, they intuit what Congress must have
intendedhe statute to dwith respect to segwhile acknowledging that there is virtually no
legislatve history to guide them).

In the years sincElolloway andSommersthe use of legislative history and congressional
intent has become more controversial B33 prominent in statutory interpretatiamd he
addition of the word “sex” to Title VII is about as vivid an example imaginable oftidity
changeoccurred U.S. DistrictJudge John Fsrady in the Northern District of lllinoign a
decision issued from the bench and reported in the form of a transcript) disagreddlieitay
andSommersboutthe Congressional intent behind tkexamendment to Title VII:

those who have looked a little further into the matter know that this
amendment introducing sex into the picture was a gambit of a
Southern senator who sought thereby to scuttle the whuile Ci
Rights Act, and, much to his amazement and no doubt undying
disappointment, it did not work. We not only got an act including

race discrimination, which he had sought to bar, but we got sex as
well.

Ulane v. Eastern Airlines, Inc581 F. Supp. 821, 822 (N.D. Ill. 1983Vlane I'), rev'd, 742
F.2d 1081 (7th Cir. 1984)Ulane II"). There may be some uncertaimtyout theprecisemotives

of that Southern congressm@vho wasnot a senator, as Judge Grady said, but Representative
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Howard Smith of Virgiia), buthe wasostensibly an opponent of the bill, aibés clear that
adding the word “sex” to Title VIl was regarded by some othikaguess a welcome
expansion othe Civil Rights Act’sprotective scopand by others as a prank or a poison pill to
preventit from becomindaw.” Even if one considers some conception of a coherent and
singular congressional intent to be a useful interpretive tool, it must be aeklyaalthat any
such conceptiowill, at least in cases like this orteg a legal fiabn: there simply was no
coherent and singular intent. Judge Grady thus disregarded the question of whatsCongre
intended to do when it added the prohibition of sex discrimination to Title VII, askirghst
“What did we get when we got sexia!.

Fifteen years later, Justice Scalia writing dounanimous Supreme Court applied that
same lens to Title VIl in a decision holding that rratemale sexual harassment claims fall
under its purview:

As some courts have observed, malesale sexual hasgnent in

the workplace was asredly not the principal evil Congress was
concerned with when it enacted Title VII. But statutory
prohibitions often go beyond the principal evil to cover reasonably
comparable evils, and it is ultimately the provisions oflaws

rather than the principal coarns of our legislators by which we
are governed.

Oncale v.Sundowner Offshore Servig., 523 U.S. 75, 79 (1998). When Judge Grady
disregarded the question of “the principal concerns of our legislators” and lootestlits the
provision of the law itself-that is, to what “we g[o]t when we got sex” in Title Mthe
concluded that the complaint before him, which alleged employment discrimination loasthe

of transgender identity, clearly alleged discrimination thed tkelated to sex or had something

’ See generallyo FreemarHow “Sex” Got Into Title VII: Persistent Opportunism as a Maker
of Public Policy http://www.jofreeman.com/lawandpolicy/titlevii.htm; Louis Menamte Sex
Amendment: How women got in on the Civil Rights Fet NEw YORKER, July 21, 2014,
http://www.newyorker.com/magazine/2014/07/21/sexendment
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to do with seX. Ulane |, 581 F. Supp. at 822. He characterized that conclusionlagnadh’s
reaction to the simple woydid., and held thatthe term, ‘sex,” as used in any scientific sense
and as used in the statute can be and should be reasonably interpreted t@mochglds
denotations the question of sexual identity and that, therefore, transsexualsesteginy Title
VIL.” 1d. at 825.

The Seventh Circuit reversed that decision. It agreed with and restated Judigie Gra
summary othe circumstances of the sex ammeaht’s adoption—t called the amendment “the
gambit of a congressman seeking to scuttle” the Wetnell, 742 F.2d at 1085—biitt
neverthelessdicated perhaps paradoxicallthat itsresponsibility wastb interpret this
congressional legislation and determine what Congress intended when it decidéalxto out
discrimination based on sexd. at 1084. The Coutbok the “total lack of legislative history
supporting the sex amendment coupled with the circumstances of the amendments’aaept
anindication thatCongress never considered nor intended that this . . . legislation apply to
anything other than the traditional concept of sé&k.at 1085.TheUlane Il Court thugelied, as
theHollowayandSommergourts relied, on what it characterizedlae “traditional concept of
seX and the"plain meaning” of the statuted., but it did not examine why or how that meaning
differed from Judge Grady's “laymanteaction” inUlane | (which also appears to have been
Judge Goodwin’seaction in hidHolloway dissent) Rather it simply asserted that “[tjhe phrase
in Title VII prohibiting discrimination based on sex, in its plain meaning, implies that it is
unlawful to discriminate against women because they are women and aganisecause they
are men."ld. As theUlane 1l Court saw it, to construe the provision as doing anything more

would be “to judicially expand the definition of sex . . . beyond its common and traditional
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interpretation,” and only Congrebas the prerogative to decide “whether it wants such a broad
sweefing of the untraditional and unusual within” the tetdh.at 1086.

By the mid1980s—afterHolloway, SommersandUlane I—it was thus settled in the
Seventh, Eighth, and Ninth Circuits that Title VII did not prohibit employment digaaition on
the basif transgender identity, and that resuéts premised in all three Circuits
congressional intent and a “plain reading” or “traditional definition” of the weed.”

Congress’s intention in passing the sex amendment to Title VII, however, is a higldysiubi
bass for interpreting the statute.nl the supposed plainness of th@ain reading—which

itself may have been premised on an intuition about what Congress would or would not have
intended—is at least in tension with the contrary “layman’s reactof Judge Grady iJlane |

(and seemingly shared by Judge Goodwin inHbkowaydissent) that discrimination on the
basis of transgender identitgetate[s] to sex or ha[s] something to do with sex,” 581 F. Supp. at
822, and might therefore be “becaud sex."None of the opinions discussed the basis of either
allegedly plain reading, or the source of the chasm between them, so | will dowo Bt first

| will discuss the effect of a Supreme Court decision that doedinectly address transgende
identity, but which, according to the Ninth Circuit, implicitly overrutédlloway (and if so,

SommerandUlane Il as well), and thereby shifted the direction of Title VII cases on this issue.

2. Gender Stereotyping and the EffecPoice Waterhouse

The pincipal issus before the Supreme CourtRnice Waterhouse v. Hopkiné90 U.S.
228 (1989)werequestions of evidentiary burdens aralisation in “mixednotive”
discrimination casegnder Title VIL The Court produced no majority opiniofissued a
plurality opinion, two opinions concurring in the judgment, and a dissent—and part of the

outcome was subsequently superseded by st&e¢Eields v. New York State Office of Mental
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Retardation & Develpmental Disabilities115 F.3d 116, 123—-24 (2d Cir. 1997]Sgction
107(a) of the Civil Rights Act of 199hhodifiesPrice Waterhous& make sure that a successful
affirmative defense onliymits the plaintiff's relief, raher than avoiding the defendat’
liability.”). One aspect dPrice Waterhouséhat survives, however, gresult of the fact that the
plaintiff in that case did not allege her employer straightforwardly discrtedri@against women
because they are women,” as thane Il Court described the reach of Title \8lprohibition of
sex discriminationRather, she allegdbat her employer discriminated against her because she
was in her employer’s view, insufficiently feminine. By ruling in her favomaority of the
Court agreed thafitle VII reaches suchlaims of discrimination based on gender stereotypes.

ThePrice Waterhousédissent stressed thdtitle VII creates no independent cause
action for sex stereotyping,” though it consetbevidence of stereotyping by employsrde
“quite relevant to the question of discriminatory intent.” 490 U.S. at 294 (Kennedy, J.,
dissenting)Litigants and courts have sometimes nevertheless trBatezlWaterhousas
having created an independent cause of action or a new theory of “gender stageotypi
discriminationunder Title VII, and some of the arguments on the present motion treat gender
stereotyping as a distinct theory. | agree withRhiee Waterhouseissent, however, that there
is no independent geadstereotyping cause of actiseparate from sex discriminatiper se
rather,Price Waterhousshows that gendestereotyping discriminatiois sex discriminatiormper
se That is, the plurality and concurrences do not create a fundamentally new cacsenptbut
rather relyon an understanding of the scope of Title VII's prohibition against discrimination
“because of séxhat reaches discrimination based on stereotypical ideas about sex.

In the words of thérice Waterhouselurality, the “simple but momentous

announcement” th&Zongress made with Title Vivas that “sex, race, religion, and ol
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origin are not relevant tthe selection, evaluatip or compensation of employeesl’ at 239
(except for “the special context of affirmative actioid,”at 239 n.3)The pluralityrecognized
the “somewhat bizarre path by which ‘sed&me to be included as a forbidden criterion for
employment . . in an attempt tdefeatthe bill,” id. at244 n.9, but nevertheless considered
legislative history pertaining to the rest of the Act gthplegislative statements abauaice as
indicative of congressional intent that appldanalogyto sex.And by the plurality’s reading,
“Congressiintent to forbid employers to take gender into account in making employment
decisions apgars on the face of the statutiel”’at 239, and the words that prohibit employment
discrimination on the basis of sex “mean that gender must be irrelevant to employme
decisions.”ld. at 240. in the specific context of sex stereotyping,” just as anl@yep who
simply refuses to hire a woman because she is a woman has acted on the basis, clogede
an employer who “acts on the basis of a belief that a woman cannot be aggressivsher tha
must not be, has acted on the basis of gentterat 29.

Theacknowledgemenh Price Waterhouséhat discrimination by means of gender
stereotypings discrimination “because of sex” under Title VII eventually teé significant
shift in the direction oflecisionsexamining alleged discrimination on theslsaof transgender
identity. As the Ninth Circuit wrote, recognizing the abrogation of its earitler YII caselaw:

The initial judicial approach taken in cases such@towayhas
been overruled by the logic and languag@rte Waterhousdn
Price Waterhousewhich was decided aftétollowayandUlane[l

& 1], the Supreme Court held that Title VII barred not just
discrimination based on the fact that Hopkins was a woman, but
also discrimination based on the fact that she failed “to act like a
womari—that is, to conform to socially-constructed gender
expectations. What matters, for purposes of this part d?iilce
Waterhouseanalysis, is that in the mind of the perpetrator the
discrimination is related to the sex of the victim:ehdor example,

the perpetratos actions stem from the fact that he believed that
the victim was a man who “failed to act like” one. Thus, under
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Price Waterhousé'sex” under Title VII encompasses both sex

that is, the biological differences between men and werzemd

gender. Discrimination because one fails to act in the way expected

of a man or woman is forbidden under Title VII.
Schwenk v. Hartford204 F.3d 1187, 1201-02 (9th Cir. 20Q€)ation omitted)The Court
therefore held, largely on the basisRoice Waerhousethatthe Gender Motivated Violence Act
(which parallels the sex discrimination standard of Title VII) reacbaduct motivated by
transgender identity and other gender nonconformity.

The Sixth Circuit came to the same conclusio8mmith v. Cityof Salem378 F.3d 566

(6th Cir. 2004):[T] he approach iklolloway, SommersandUlane[ll],” it wrote, “has been
eviscerated b¥Price Waterhouseé Id. at 573.Rejecting the argument that transgender plaintiffs
sought to bootstrap a new protected class into Title VII, the Court reasoned that, onrtdrg,cont
because discrimination “because of seedchegliscrimination based on gender nonconformity,
theexclusionof discrimination on the basis of transgender identity from the protective scope of
Title V11 would be tatake a certain class of gender nonconformity and reclassify it as a
nonprotected status solely in order to exclude it:

Discrimination against the transsexual is theumd not to be

discrimination because of . . sex,” but rather, discrimination

against the plaintiff's unprotected status or mode of self-

identification. In other words, these courts superimpose

classifications such as “transsexuali a plaintiff, and then

legitimize discrimination based on the plainsffjender non-

conformity by formalizing the non-conformity into an ostensibly
unprdected classification.

Such analyses cannot be reconciled Witite Waterhouseyhich
does not make Title VII prettion against sex stereotyping
conditional or proude any reason to exclude Title VII coverage for
non sex-stereotypical behavior simply because the person is a
transsexual.
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Id. at 574—75Discrimination on the basis of transgender identity is timosdifferent from the
discrimination directed against Amtopkins inPrice Waterhouseyho, in sexstereotypical
terms, did not act like a womand. at575.

Similarly, the Eleventh Circuit iGlenn v. Brumbyeasonedhat

A person is defined as transgendercigely because of the
perception that his or heebavior transgresses gender stereotypes.
The very acts that define transgender people as transgender are
those that conadict stereotypes of gendappropriate appearance
and behaviorThere is thus a congruence between discriminating
against tansgender and transsexual individuals and discrimination
on the basis of gender-based behavioral norms.

Accordingly, discrimination against a transgender individual
because of her gendeonconformity is sex discrimination,
whether it's described as being on the basis of sex or gender.

663 F.3d 1312, 13168+ (11th Cir. 2011) (quotation, modification, and citations omitted). And
likewise the Equal Employment Opportunity Commisdias written

When an employer discriminates against someone because the
person is transgender, the employerdragaged in disparate
treatmentelated to theex of the victim.This is true regardless of
whether an employer discriminates against an employee because
the individual has expressed his or her gender in a non-
stereotypical fashigrbecause the employer is uncomfortable with
the fact that the person has transitioned or is in the process of
transitioning from one gender to another, or because the employer
simply does not like that the person is identifying as a transgender
person. Ireach of these circumstances, the employer is making a
gendesbased evaluationhts violating the Supreme Cowt’
admonition that “an employer may not take gender into account in
making an employment decision.”

Macyv. Holder, 2012 WL 1435995 (E.E.O.C. Apr. 20, 2012) (quottrgce Waterhouse490
U.S. at 244) (citations and quotation omitted).

The only postRrice Waterhouséderal appellate decision tiphold prePrice
Waterhouseloctrine on transgender identity and Title MlEtsitty v. Utah TransiAuthority,
502 F.3d 1215 (10th Cir. 2007). In that opinion, the Tenth Circuit Elt@bway (without
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acknowledging that the Ninth Circuit had already recognized it as abrogadeanersand

Ulane II, and agreed with them that “the plain meaning of ‘emcompassgso]thing more
thanmale and female.ld. at 1221-22. It relied ortle traditonal binary conception of sex” to
conclude thattranssexula may not claim protection der Title VII from discrimination based
solely ontheir status as a trasexual.”ld. at 1222 The Court separately described tiizite
Waterhouséheory” of gender stereotyping, apparently as an independent theory of liability, but
declined to decide whether it applied to transgender identity and ruled abaipintiff on

other grounddd. at 1224.

In sum, discrimination on the basis of transgender identity is now recognized as
discrimination “because of sex” in the Ninth Circuit G&hwenkecognized the abrogation of
Holloway), the Sixth Circuit (as recognized 8mitl), and in the Eleventh Circuit (as recognized
in Glenn); and the E.E.O.Qin Macy) and has agreed with that authorByscrimination on the
basis of transgender identity is regarded as not constituting discimnifiagcause of sex” in
the Tenth Circuit (undetsitty). The continued vitality the pr&rice Waterhousedecisians in

the Seventh and Eighth Circuitdléne Il & Sommersrespectivelyis unclear’®

8 In a related but distinct line of cases, courts have generally held that “Tideas not

prohibit harassment or discrimination because of sexual orientaBondnton v. Runyoi232

F.3d 33, 35 (2d Cir. 2000). Under that rule, as the Second Circuit has recoteneidr
stereotyping claims can easily present problems for an adjudidatowson v. Bumble &

Bumble 398 F.3d 211, 218 (2d Cir. 2005), because nonconformity with gender stereotypes is
stereotypically associated with homosexualgndTitle VII thus prohibits discrimination on

the basis of such nonconformity insofar as it is discrimination on the basis of the gender
stereotyps but not insofar as it is discrimination on the basis of homosexuality. Thus, for
example, a woman might have a Title VIl claim if she was harassed or firedrigrgeiceived

as too “machd,but not if she was harassed or fired for being perceived as a lesbian, and courts
and juries have to sort out the difference on a-bgsease basis.

U.S. District Judge KathernP. Failla recently addressict difficulty in Christiansen v.
Omnicom Groupinc., 2016 WL 951581 (S.D.N.Y. March 9, 2016). Sfadled for the
reconsideration odimontorandDawsons rule on thebasis of its impracticabilityalso noting
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3. “Because of Sex”

The split in the caselaw on the question whether employment discrimination onighe bas
of transgender identity is prohibited by Title VIitiee resulbf two competing views of the
effect of the words “because of sexivhich, in turn, reflect two competing views of the
meaning of the word “sex.” Neither view has been very thoroughly explained oeplidhifit
both purport to be plain readings.

The viewtypified by Holloway, SommersUlane Il, andEtsittyis that the “plain
meaning” or “traditional binary conception” of sex means nothing more than “maleraatkfée
see, e.g Etsitty, 502 F.3d at 1221-22, and thus that discrimination “because of sex” can only
mean discrimination “against women because they are women and against menthegaarse
men,”Ulane Il, 742 F.2d at 1085. Discrimination against transgender people because they are

transgender people, by that reading, is not discrimination “becHiseXx.”

related changes to the legal landscsipee those decisiongere madgciting the Supreme
Court’s samesex marriag®pinions inUnited States v. Windsat33 S. Ct. 2675 (2013), and
Obergefell v. Hodged 35 S. Ct. 2584 (2015), as well as the July 2015 decision of the E.E.O.C.
that sexuabrientation discriminatiois cognizable under Title VIIChristiansenslip op. at 30—
37, *12-15.The present casbowever, is not determined by the holdingohontonas Judge
Failla foundChristianserto be, because thissmais about gender identity itself and the
expression of that identity, and not about the orientatisorofintic or sexual attractieawhich,

as theSimontonCourt notedmay or may not be associated in a particular case with broader
gender stereotypeSae 232 F.3d at 38 (“[Ndt all homosexual men are stereotypically feminine,
and not all heterosexual men are stereotypically masculiiy statutory analysis below might
nevertheless suggest an additional statutory basis to support the reconsidergadraillad
urges.

Another recent decision that addresses and exemplifies the changes to tlaadsgalpe that
Judge Failla describes, and which uni}eristiansendoes pertain to transgendeéentity, is

Adkins v. City of New YqorR015 WL 7076956 (S.D.N.Y. Nov. 15, 201B8dkinsis a Section

1983 case, and U.S. District Judge Jed S. Rakoff held that under the same analysisapplied i
Windsor transgender people are a “qussspect” class and therefore thegparatdreatment
alleged to violatéhe Equal ProtectioiClauses subject tahe elevated “intermediaserutiny
standard
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The view typified by Judge Grady’s “layman’s reactionUlane I and implied by Judge
Goodwin in hisHollowaydissent—and apparent in varying degrees in the majority of posg-
Waterhouseases—is less well described in the cases, but it interprets Title VII's prohibition of
discrimination“because of sexto include discrimination on the basis of factors that are
sufficiently “related to sex ofthat] ha[ve] something to do with sé&xUlane |, 581 F. Supp. at
822. Discrimination againstansgender people because they are transgender people, by that
reading, is quite literally discrimination “because of sérhajority of the Supreme Court in
Price Waterhousagreed thatliscrimination on the basis of nonconformity with stereotypical
gencer norms constitutediscrimination “because of sex.” That viesumore expansive than the
narrowUlane |l view andis consonant with Judge Gradyssoader viewn Ulane |, and
subsequent cases have thus shifted markedly toward the latter.

| agree with those courts that have held Brate Waterhousabrogatethe narrow view
of Holloway, SommersandUlane Il. Moreover, even without considerifgice Waterhousd
would conclude that that narrow view is erroneous and that Judge Gradyssanas correct.
Thenarrower view relies on theotionthat the word “sex” simpland onlymeans “maler
female” That notionis not closely examined in any of the casegjt is mistaken. Male or
female” is a relatively weak definition of “sex” for the same reason that “A, BoAB)” is a
relatively weak definition of “blood type™: it is not a formulation of meaning, bustaoh
instances. It might be an exhaustive list, or it mightogytbuteither wayit says nothing about
why or how the items in the lisire instances of the same thing; and the w&ed” refersnot
justto the instances, but alsothe “thing” that the instancese instances ofn some usages,
the word “sex” canndeed mean “maler female,” lut it can also mean thdistinction between

male and female, dheproperty or characterist{©r groupof properties or characteristidsy
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which individuals may be so distinguish&iscrimination “because of sex,” theoeé, is not
only discrimination because of maleness and discrimination because of femabenedso
discrimination because of tlistinctionbetween male and female or discrimination because of
theproperties or characteristicey which individuals mape classified as male or female

There is nothing unplain, tnaditional,unusual, or new-fangled about this understanding.
It is simply attentive to whdahe words in the statute mean, and what they have meant since long
before the statute was formulatdde first definition of “sex” in Samuel Johnsos&sminal
1755 dictionary—among the earliest and most influential English dictionaries evishedbt-s
“[t]he property by which any animal is male or femaldhat definition reflects the traditional
binary conception of sex, but unlike the allegedly “plain” or “traditional” view ofptteePrice
Waterhouseases, it is clear that the word “sex” refers togtapertyby which individuals are
so classified. That is consonant wilie tharder to read,ud more descriptive3econd definition
of “sex” in the much more recelitebster’s Third New International Dictionamyhich was
published roughly contemporaneously with the passage of the Civil Rights Act: “thef uen
morphological, physiological, and behavioral peculiarities of living beingstitzgerves
biparental reproduction . . . and that is typically manifested as maleness atehéssa. . *

The Oxford English Dictionar\s definitions of several senses of the wtsdx” includea

“[gJuality in respect of being male or female, or an instance of this” and “[t]he distinc

® Page View 1804A Dictionary of the English Language: A Digital Edition of the 1755 Classic
by Samuel Johnso(Brandi Besalke ed.),
http://johnsonsdictionaryonline.com/?page_id=7070&i=1804.

19 \WEeBSTER S THIRD NEW INTERNATIONAL DICTIONARY 2081 (1961).
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between male and female . . . ; this distinction as a social or cultural phenomenon, and its
manifestations or consequences . % .”

Discrimination on the basis of tlpeculiarities” that “typically” manifest as maleness
and femaleness, or on the basis of “the property by which” people are clagsifreade or
female, is muclbroader than discrimination against women because they are women and
discrimination against nmebecause they are metit would surely include discrimination on the
basis of gender stereotypes, and just as surely discrimination on the basis ofdgeriygr
which Judge Grady rightly recognized a®latedto sex or ha[ving] something to do withxs
by means of his “layman’s reactiorJlane |, 581 F. Supp. at 822.

Judge James Robertson of the U.S. District Court for the District of Columbished is
two thoughtful opinions irschroer v. Billingtor(first on a motion to dismis424 F. Supp. 2d
203(D.D.C. 2006), and then after a triél{7 F.Supp. 2d 293 (D.D.C. 2008)) in which he
recognized that Judge Grady was right that discrimination on the basis getrdasidentity is
discrimination on the basis of sée made a useful analogy (which was in substance repeated
by the E.E.O.C. iMMacy) to discrimination on the basis of religion:

Imagine that an employee is fired because she converts from
Christianity to Judaism. Imagine too that her employer testifies that
he harbors no bias toward either Christians or Jews but only
“converts.” That would be a clear case of discrimination “because
of religion.” No court would take seriously the notion that
“converts” are not covered by the statute. Discrimination “because

of religion” easily encompasses discrimination because of a change
of religion.

577 F. Supp. 2d at 306. No court would make such a mistake because no court would implicitly
define religion as synonymous with a purportedly exhaustive list of religionshasmdould not

conclude thatliscrimination “because of religion” must be limited to discrimination against

1 Oxford English Dictionary Third Edition, December 2008,
http://www.oed.com/view/Entry/176989.
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members of particular religions on the list because they are such meBemgse Christianity
and Judaism are understood as examples of religions rather than the defimélmiam itself,
discrimination against converts, or againsstwho practice either religiadhe “wrong” way, is
obviously discrimination “because of religiorsimilarly, discrimination on the basis of gender
stereotypes, or on the basis of being transgender, or intersex, or sexuallyrimdeés
constitutes discriminatioan the basis of the properties or characteristics typically manifested in
sum as male and femaleand that discriminatiors literally discrimination “because of sex.”

On the basis of the plain language of the statute, and especially in light of the
interpretation of that language evidenfince Waterhouse acknowledgement that geneer
stereotyping discrimination is discrimination “because of sex,” | concludeig@imination on

the basis of transgender identity is oizgble under Title VI

V. Conclusion

Employment discrimination on the basis of transgender identity is employment
discrimination “beause of sex” and constitutesialation of Title VII of the Civil Rights Act.
HCC has not shown that the position Fabian sought is as a matter of law beyond the scope of
Title VII as a result of being fan independerdontractor rather than an employéed Fabian
has met her burden unddcDonnell Douglago make gprima facie caseof discrimination and
to proffer sufficient evidence for a reasonable juryital thatthe non-discriminatory resons
HCC offers for not hiring heaire pretextual. Whether theobpitaldiscriminatel against Deborah

Fabian on the basis of her gender identity is a question for 88@cpuseshe has proffered

12| interpretthe same wathe pardel CFEPA provision, as &tood prior to the 2011
amendment that added “gender identity or expression” to the list of protectses@aeConn.
Gen. Stat§ 46a-60. The fact that the Connecticut legislature added that language does not
require the conclusion that gender identity was not already protected by theptpiade of the
statute, because legislatures may add such language to clarify or ta sitplate about the
statute’s scope rather than solely to expand it.
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sufficient evidence for a reasainle jury to find that it did, the defendant’s motion for summary
judgment is denied.
So ordered.
Dated at Bridgport, Connecticut, this #8day ofMarch 2016.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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