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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

OHAN KARAGOZIAN,
Plaintiff,

V. Cas&No. 3:13-cv-1028(VAB)

LUXOTTICA RETAIL
NORTH AMERICA,
Defendant.

RULING ON DEFENDANT'S
MOTION TO DISMISS

Shortly before this matter is scheduledjtoto trial, Defendarituxottica Retail North
America (“Luxottica”) has filed a motion to dismiss Plaintiff Ohan Karagozian’s whistleblower
claim under Connecticut General Statutesise1-51m. Mot. to Dismiss, ECF No. 75.
Luxottica claims that because Mr. Karagoziamston 31-51m claim is barred by the statute of
limitations, this Court lacks subject matter @dliction over the claim. For the reasons that
follow, the Court agrees and grants the motion.

l. Timing of the Motion to Dismiss

While this motion was filed over two yeardeafthe case began and on the eve of trial,
the Court must address it because it deals th@hCourt’s subject matter jurisdiction. Federal
district courts must assess cems about their sulgt matter jurisdictiomt any stage in the
proceedings.See United Food & Commercial Workers Union v. CenterMark Props. Meriden
Sgquare, Inc., 30 F.3d 298, 301 (2d Cir. 1994) (“[I]t ismwnon ground that in our federal system
of limited jurisdiction any party athe court sua spontat any stage of the proceedings, may
raise the question of whetheethourt has subject matter juiistibn.”) (internal quotation marks
and citation omitted)du v. Skadden, Arps, Sate, Meagher & FlomLLP, 76 F. Supp. 2d 476,

478 (S.D.N.Y. 1999) (“It is never too late in thegression of an actidor a motion to dismiss
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for lack of subject matter jurisdictiamder [Rules] 12(h)(3) and [ ] 12(b)(1).Fed. R. Civ. P.
12(h)(3) (“If the court deermines at any time that it lackabject-matter jurisdiction, the court
must dismiss the action.”).

Mr. Karagozian does not dispute that Lttica’s argument in favor of dismissal
implicates this Court’s subject matter jurigtha. Luxottica has cited Connecticut case law
indicating that a failure to comply with theasite of limitations provision of section 31-51m
raises jurisdictional concerns that cannotwagéved. Def.’s Br. 3, ECF No. 75-1 (citirgpwell v.
DiCara, No. CV126016087S, 2013 WL 2945322, at *3 (Conn. Super. Ct. May 22, 2013)
(observing with respect toa®n 31-51m that “[w]here... a specific time limitation is
contained within a statute thateates a right of actiaiat did not exist at common law, then the
remedy exists only during the prescribed pedond not thereafter... In such cases, the time
limitation is not to be treated as ordinary statute of limitain, but rather is a limitation on the
liability itself, and not of the remedy alone... fdler such circumstances, the time limitation is a
substantive and jurisdictional peguisite, which may be raiseloly{the court] at any time, even
by the court sua sponte, and may not be @@it) (alterations iroriginal) (quotingAmbroise v.
William Raveis Real Estate, Inc., 226 Conn. 757, 766-67 (1993)). Mr. Karagozian has cited no
authority to the contrary, ndras the Court identified anyAccordingly, it will address the
motion to dismiss at this time.

Il Analysis of the Motion to Dismiss

Section 31-51m(c) providesah“[a]Jny employee who is discharged, disciplined or
otherwise penalized by his employer in violation of the [statute]... may, after exhausting all
available administrative remediesing a civil action, within ninetglays of the date of the final

administrative determination or withninety days of such violain, whichever is later....” Mr.



Karagozian filed the Complaint in this case more than ninety days after he was terminated.
Thus, Mr. Karagozian’s claim is barred by thatste’s ninety-day limitation period unless he
exhausted an administrative remedy and filesdComplaint ninety days after the final
administrative determination.

Mr. Karagozian argues thiag falls under this administtive exhaustion tolling provision
because he filed a complaint with the §gaand Workplace Standards Division of the
Connecticut Department of LaboPl.’s Opp. Br. 1-2, ECF No. 86ee also Def.’s Ex. A,
Connecticut Labor Departmebetter dated May 20, 2013, ECF No. I5-The parties agree that
Mr. Karagozian initiated this lawsuit withmnety days of receiving a letter from the
Department of Labor responding to his comglaiRl.’'s Opp. Br. 1, ECF No. 86. But Luxottica
argues that Mr. Karagozian’s Depaent of Labor complaint oaot trigger section 31-51m'’s
administrative exhaustion tolling provision, beaatlse Department of Labor lacks authority to
address whistleblower claim®ef.’s Br. 3-4, ECF No. 75-1.

The Connecticut Appellate Court has reasahet] for an administrative complaint or
proceeding to fall under section 31-51m’s admiatste exhaustion tolling provision, a plaintiff
must show that he was pursuing a “valid adstmaitive remedy” that provides for “meaningful
relief.” Campbell v. Town of Plymouth, 74 Conn. App. 67, 82 (2002). To determine whether an
administrative proceeding can yield “meaningfiiefg’ the Court comparethe relief provided
for a violation of section 31-51m to the rél@ovided in the administrative proceedinglL
This inquiry is designed to ensutet the filing of an administravaction is consistent with the
goals of administrative exhaustion—to enadode‘opportunity for suaessful resolution of
disputes without the time andats associated with litigation.[and] to reduce the burden on

judicial resources."d.



Neither the Court nor the parties have idesdi any Connecticusupreme Court decision
applying this test fronCampbell or addressing what constitut@svalid administrative remedy”
under section 31-51m. While thourt is not bound by ConnecticAippellate Court decisions,
it may rely on them to determine how the Cecticut Supreme Courtauld approach a legal
guestion. See Michalski v. Home Depot, Inc., 225 F.3d 113, 116 (2d Cir. 2000) (observing that
in determining how a state’s higttecourt would decide a givéagal question, # decisions of
intermediate appellate coudse “helpful indicators”)DiBella v. Hopkins, 403 F.3d 102, 112
(2d Cir. 2005) (“Although we are not stricthpund by state intermediateurts, rulings from
such courts are a basis for ascertaining stateviaigh is not to be disregarded by a federal court
unless it is convinced by other persuasive tfsathe highest court of the state would decide
otherwise.”) (internal quotation marks and citation omitted).

Absent “persuasive evidence that theessahighest court would reach a different
conclusion,” federal courts sitting in divaysapply the law as interpreted by a state’s
intermediate appellate courfee V.S v. Muhammad, 595 F.3d 426, 432 (2d Cir. 2010) (“This
Court is bound to apply the law ederpreted by a state’s intermediate appellate courts unless
there is persuasive evidence ttiad state’s highest court woulglach a different conclusion.”).
Because neither the parties nor the Court hasd@ny such evidence here, the Court will apply
Campbell to the facts of this caseésee DiBella, 403 F.3d at 112yluhammad, 595 F.3d at 432,
see also e.g., Gwozdz v. Genesis Physician Servs., Civil No. 13cv317 (AWT), 2014 WL 943116,
*4-6 (D. Conn. Mar. 11, 2014) (applyir@ampbell to determine whetlen administrative
proceeding tolled section 31-51m’s statute of limitations).

A violation of section 31-51m entitles Mr. Kagozian to job reinstatement, payment of

back wages, reestablishment of employment fitsnand the possibilitpf payment of court



costs and attorney’s fee€ampbell, 74 Conn. App. at 82; Conn. Gen. Stat. 831-51m(c).
Applying Campbell, the Court must determine whether filing a complaint with the Department of
Labor could have provided similar relief. @Gampbell, for example, the Court found that the
plaintiff's application for unemployment beitsfdid not toll section 31-51m’s limitations
period, because the remedy of partial paymemtagfes on a short-term basis did not provide
meaningful relief, because it did not provideifrstatement or continuation of employment
benefits.” Campbell, 74 Conn. App. at 82.

Mr. Karagozian has cited no authorities indiogtthat the Department of Labor could
have provided any aspect of the relief he sotmha violation of seton 31-51m. Indeed, he
has provided no information about what relied tepartment of Labarould have awarded him
in this circumstance. Conversely, Luxottica hanitfied two cases holding that the Department
of Labor cannot provide “meaningfullief” for section 31-51m claimsAduini v. Benchmark
Assisted Living, LLC, No. NNHCV136042895S, 2014 WL 35106, at *4 (Conn. Super. Ct.
June 23, 2014) (holding that the Department of Labor could not provide “meaningful relief” on a
section 31-51m claim to toll the statute of limitation&)lmann v. Yale-New Haven Hosp., No.
NNHCV106010414, 2012 WL 234218, at *5 (Conn. Su@r.Jan. 4, 2012) (holding that the
Court could not locate any dnatrity to indicate that the [partment of Labor possessed
administrative jurisdiction to address a section 31-51m claim).

Moreover, the Department of bar letter received by Mr. Kagozian also indicates that
the Department itself believed it could not ligarovide Mr. Karagozian with any of the relief
accorded for a violation of section 31-51m. Def.’s Ex. A, Connecticut Labor Department Letter
dated May 20, 2013, ECF No. 75-1 (“Accordingstection 31-51m of the Connecticut General

Statutes, which governs this matter, the Connetctiabor Department has limited authority and



cannot require any remedies. €l$tatute conveys no authoritydonduct formal or informal
hearings and therefore there can be no admatiig finding or determiation that a violation
took place. As a procedural ttex, the Labor Department simply notifies the employer that an
allegation has been made.”).

In light of these Superior Court cases, the Department of Labor’s position, and the
absence of contrary authoritihe Court finds that filing a complaint with the Wage and
Workplace Standards Division of the Connectidepartment of Labor does not toll the
limitations period under Connecticut General Sedgection 31-51m. As a result, because Mr.
Karagozian did not file his Complaint in this @dwithin ninety day®f his termination, his
claim is barred by section 31-51m’s statutdimftations. Therefag, this Court lacks
jurisdiction over the claimrad it must be dismissed.

None of Mr. Karagozian’s arguments in oppasitare availing. First, he argues that his
claim should go forward because the Department bbt’a letter also statdbhat it is a “final
administrative determination’na that Mr. Karagozian may proceed with a civil action within
ninety days. Pl.’s Opp. Br. 2-3, ECF No. 8bhe Court disagreeslhis language in the
Department of Labor’s letter does not statecimiess suggest, that the Department of Labor
could have provided “meaningfullief” on Mr. Karagozian’s claim undeéZampbell, which is
the only relevant inquiry.

Mr. Karagozian also argues that Connectmuirts have disagreed over whether filing a
complaint with the Commission on Human Rigatsl Opportunities (“CHRQ triggers section
31-51m’s tolling provision. Pl.’s Opp. Br. 2, EQ¥. 86. Because Mr. Karagozian did not file

a complaint with the CHRO, these cases are not relevant.



Finally, Mr. Karagozian asks the Courtdertify the questiomaised by Luxottica’s
motion to the Connecticut Supreme Court. A feléistrict court may certify a legal question to
the Connecticut Supreme Court “if the answey @ determinative of an issue in pending
litigation in the certifying courand if there is no controllingppellate decision, constitutional
provision or statig....” Conn. Gen. Stat. 851-199b(@gdle Co. v. Fletcher, 804 F.3d 198, 202
(2d Cir. 2015) (applying this statute to detarenwhether to certify guestion of Connecticut
law to the Connecticut Supreme Court). Fedeoalts use this procedure sparingly and do not
certify questions of law where sufficient precedexists for them to “predict how the forum
state’s highest court would decide the issues” before tiMdetarthy v. Olin Corp., 119 F.3d
148, 154 (2d Cir. 1997}f. Highland Capital Mgmt. LP v. Schneider, 460 F.3d 308, 316 (2d Cir.
2006) (applying the same standard fiuding certificaton appropriate).

As explained above, the Cadras identified several Corneteeut state court cases,
including an intermediate appellate decision, applicableet¢etial question raised by the
motion to dismiss. Because these cases hatdazhthe Court to predict how the Connecticut
Supreme Court would approach the issue predentthis case, certifation is unnecessary.

. Conclusion

For all of the foregoing reasons, LuxotticMstion to Dismiss Mr. Karagozian’s section
31-51m whistleblower claim, ECF No. 75,GRANTED. The Court finds that Mr.
Karagozian’s section 31-51m claim is time-bdramd that, as a rdsuhis Court lacks

jurisdiction to hear the claim.

SO ORDERED this 20th day of May 2016 at Bridgeport, Connecticut.

/s/ Victor A. Bolden
Victor A. Bolden
UnitedStateDistrict Judge




