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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

BROADCAST MUSIC, INC., ET AL. : CIVIL ACTION NO.
Plaintiffs, : 3:13-CV-01237 (VLB)
V.

THE HUB AT COBB'’S MILL, LLC, ET AL. :
Defendant. : March 31, 2015

MEMORANDUM OF DECISION GRANTING, IN PART, PLAINTIFES’ MOTION FOR
SUMMARY JUDGMENT [Dkt. #27] AND SETTING HEARING ON DAMAGES

Plaintiffs, Broadcast Music, Inc. (* BMI”) and copyright owners of various
compositions (collectively “Plaintiffs”), bring this infringe ment action against
Defendants, The Hub at Cobb’s Mill, LLC  (“Hub”), which at the time was doing
business as La Roue Elayne at Cobb’s M ill Inn (“La Roue”), Drew Friedman
(“Friedman”), and Elayne Cassara (“Cassara”). Currently pending before the
Court is Plaintiffs’ motion for summary judgment as to Defendant Friedman, the
only defendant who has appeared in this action. For th e reasons that follow, the
Plaintiffs’ Motion for Summary Judgment is GRANTED, in part, and the Court sets
a hearing date on the issue of damages.

Factual Background

Nearly all of the facts in this ¢ ase are undisputed. Plaintiff BMI is a
performing rights organization which licenses the right to publicly perform
copyrighted musical composition works on behalf of the copyright owners of
these works. [Dkt. #28, Ps’ Local Rule 56( a)(1) Statement at  1; Dkt. #34, D’s
Local Rule 56(a)(2) Statement at { 1].  The other plaintiffs are the copyright

owners of the compositions which ar e the subject of this lawsuit. [ Id. at T 5].
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Defendant La Roue shared a busin ess address with Defendant Hub. [ Id. at T 8].
Friedman was a member of Defendant Hub and had a direct financial interest in
La Roue. [Id. at 119, 11]. However, Friedman asserts that in February 2013, he
had a falling out with the co-owner of La Roue, Defendant Cassara, and
thereafter, Cassara asserted exclusive contro | over La Roue. [Dkt. #35, Friedman
Aff. at  3]. That same month, February 2013, Friedman claims that Cassara told
him he was no longer welcome on the prem ises and had no say in the affairs of
the business. [ Id. at  4]. In the following months , when he went to La Roue with
his wife, Friedman claims they were publ icly informed by Cassara that Friedman
would be permitted to remain on the prem ises provided he pay for his food and
drink like any other patron. [ 1d.]. According to Friedman, by May 2013, Cassara
had been in exclusive control of  the premises for two months. [ Id. at § 6]. On
May 14, 2013 Cassara sent Friedman an email, in which she stated that she had
gained “total control of our opera  tions in the last few weeks.” [ Id.; Dkt. #35-2 at
1]. Friedman also describes and att aches a mission statement, purportedly
written by Cassara in 2012, which stat ed that Cassara “will direct the
procurement of live entertainment and  all adjunct artistic activities.” [ Id. at 1 8;
Dkt. #35-3 at 1].

On June 6, 2013, a band named “The Twisted Vine,” publicly performed at
La Roue. [Id. at § 20; Dkt. #29, Mullaney Decl. at  10; Dkt. #29-47, Certified
Infringement Report, at 1- 5]. The performance include d at least eight musical
compositions, the copyrights for which were owned by Plainti ffs. [Dkt. #28, Ps’

Local Rule 56(a)(1) Statement at 1 21- 22; Dkt. #34, D’s Local Rule 56(a)(2)



Statement at {1 21-22]. The De fendants were not licensed or  authorized by any of
the Plaintiffs to publicly perform these compositions. | Id. at T 24]. Friedman was
on notice prior to the performance that  he was not permi tted to have BMI’s
compositions publicly performed at La R oue. He had previously been offered,

but did not accept, a license agreement from BMI. [ Id. at { 25]. In fact, between
August 2012 and June 2013, BMI sent Frie dman and Cassara a total of twenty-
three letters regarding a license agreement. [ Id. at § 16]. On Apr il 23, 2013, over a
month before the infringement date, BMI  further instructed Friedman to cease
public performance of mu sic licensed by BMI. [ Id. at { 27; Dkt. #29-34]. Following
the June 6, 2013 performance, Plaintiffs  do not offer any evidence that the
Defendants engaged in any subse quent infringing activities.

In December 2013, Friedman evicted De fendant Cassara from La Roue and
repossessed the premises. [Dkt. #35, Friedm an Aff. at § 10; Dkt. #35-5 at 1].
Following this repossession, La Roue was cl  osed in early 2014, and Friedman is
presently operating a different restaurantat ~ The Cobb’s Mill Inn.  [Dkt. #28, Ps’
Local Rule 56(a)(1) Statement at 1 12; Dk t. #34, D’s Local Rule 56(a)(2) Statement
at 1 12].

Plaintiffs further contend, and Fr  iedman admits, that, had Defendants
entered into an agreement at the time  BMI first contacted them in August 2012,
the estimated license fees between August 2012 and July 2013 would have been
approximately $7,607.50, and the estim ated license fees between August 2013

and July 2014 woul d be $7,862.50. [Id. at § 26]. Plaintiffs have spent over



approximately $11,000.00 in attorney fees in  their attempt to enforce their rights.
[Id. at 7 29].

Well after the events in question, in December 2013, Friedman secured a
court order evicting Defendant Cassara  from La Roue and repossessed the
premises. [Dkt. #35-5 at 1; Dkt. #35, Friedman Aff. at T 10].

Standard of Review

Summary judgment should be granted “if the movant shows that there is
no genuine dispute as to any material fact and the movan tis entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). The moving party bears the burden of
proving that no factual issues exist. Vivenzio v. City of Syracuse, 611 F.3d 98,
106 (2d Cir. 2010). “In determi ning whether that burden has been met, the court is
required to resolve all ambiguities and cred it all factual inferences that could be
drawn in favor of the party against whom summary judgment is sought.” Id.
(citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 91
L.Ed.2d 202 (1986); Matsushita Electric Indus. Co. v. Zenith Radio Corp., 475 U.S.
574,587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (1986)). “If there is any evidence in the
record that could reasonably support a ju  ry's verdict for the nonmoving party,
summary judgment must be denied.” Am. Home Assurance Co. v. Hapag Lloyd
Container Linie, GmbH, 446 F.3d 313, 315-16 (2d Cir. 2006) (internal quotation
marks and citation omitted). In addition,  determinations of the weight to accord
evidence or assessments of the credibilit  y of withesses are improper on a motion
for summary judgment, as such are with  in the sole province of the jury. Hayes v.

New York City Dep’t of Corr. , 84 F. 3d 614, 619 (2d Cir. 1996). “A party opposing



summary judgment cannot defeat the motion by relying on the allegations in his
pleading, or on conclusory statements, or on mere assertions that affidavits
supporting the motion are not credible. At the summary judgment stage of the
proceeding, Plaintiffs are required to present admissible evidence in support of
their allegations; allegations alone, with  out evidence to back them up, are not
sufficient.” Welch—Rubin v. Sandals Corp., No. 3:03-cv-481, 2004 WL 2472280, at
*1 (D. Conn. Oct. 20, 2004) (internal quotation marks and citations omitted);
Martinez v. State of Connecticut , 817 F. Supp. 2d 28, 37 (D. Conn 2011). Where
there is no evidence upon which a jury co  uld properly proceed to find a verdict
for the party producing it and upon whom the onus of proof is imposed, such as
where the evidence offered consists of  conclusory assertions without further
support in the record, summary judgment may lie. Fincher v. Depository Trust
and Clearance Co. , 604 F.3d 712, 727 (2d Cir. 2010).

Analysis

a. Plaintiffs Have Prov en Eight Instances of Copyright Infringement
Occurred at Defendant La Roue on June 6, 2013

To establish liability for infringement of copyright in musical compositions,
Plaintiffs “must make sufficient allegati  ons concerning (1) the originality and
authorship of the compositions; (2)  compliance with formalities required to
secure a copyright; (3) ownership of th e copyrighted compositions; and (4)
unauthorized public performance of  the copyrighted compositions by
defendant[s].” Broadcast Music, Inc. v. Hearst/ABC Viacom Ent. Servs. , 746 F.

Supp. 320, 328 n. 7 (S.D.N.Y. 1990).



The first three elements are satisfied by the Declaration of Hope M. Lloyd
(the “Lloyd Declaration”) and the exhibits attached thereto, which sets forth the
names of the authors and publishers of each composition, the date of copyright
registration, and the re gistration number.  See [Dkt. #30 at 1 5-6; Dkt. ## 30-2-30-
9].! Element four is satisfied by Fr iedman’s admissions that the eight
compositions were publicly performed at Defendant La Roue on June 6, 2013.
See [Dkt. #28, Ps’ Local Rule 56(a)(1) Stat ement at §{ 20-21; Dk t. #34, D’s Local
Rule 56(a)(2) Statement at {1 20-21].

b. In Light of Friedman’'s Deemed Admissions to Plaintiffs’ Requests for
Admission Friedman is Vicariously Liab le for the Infringement Activities

Plaintiffs seek to hold Friedman vicariously liable for the admitted
infringement activity that occurred at La Roue on June 6, 2013. [Dkt. #28 at 16-
18]. The Second Circuit has long held  “that one may be liable for copyright
infringement even though he has not  himself performed the protected
composition.”  Gershwin Publ’g Corp. v. Co lumbia Artists Mgmt., Inc. , 443 F.2d
1159, 1161-62 (2d Cir. 1971). To establish vicarious liabi lity, Plaintiffs are required
to show that Friedman had (i) “the right  and ability to supervise the infringing
activity” and (ii) “a direct financ  ial interest in such activities.” Id. at 1162. Since
Friedman conceded that he had a direct  financial interest, the only live issue is

whether he had the right and ability to supervise the June 6, 2013 performances

! Friedman does not contest  any of the statements of fact in either the Lloyd
Declaration or its accompanying exhibits, a  nd he admits all of the statements of
fact which are based on this Declaration. See [Dkt. #28, Ps’ Local Rule 56(a)(1)
Statement at 1 21-23; Dkt. #34, D’s Local Rule 56(a)(2 ) Statement at 1 21-23].



at La Roue. See [Dkt. #28, D’s Rule 56(a)(1) Statem ent at § 11; Dkt. #34, D’s Rule
56(a)(1) Statement at T 11].

In his Opposition, Frie  dman contends that, on the date in question, he
lacked “the ability to supervise the activ  ities and employees of the establishment
where the infringement occurred.” [Dkt. # 34 at 3]. In support, Friedman offers a
sworn Affidavit attaching several documents and describing how he had a falling
out with his co-owner, Cassara, that  thereafter, Cassara exercised “exclusive
control” over the business, that Cassarare  duced Friedman’s role in the business
to the level of “any other patron,”a  nd that he never had any responsibility or
control over the entertainment  offered at La Roue. [Dkt. #35, Friedman Aff. at
3-4, 8].

As an initial matter, Plaintiffs’ h  eavy reliance on evidence of Friedman’s
ownership rights and financial interest in La Roue to establish his ability to
supervise the infringing activity is misplaced. See [Dkt. #28 at 16-17 (describing
Friedman as “the sole, registered member  of the Hub” and “the owner of the
Cobb’s Mill Inn”); Dkt. #37 at 6 (stating that “Friedman is not a ‘mere member’ of
the defendant Hub . . . Friedman owns atle ast half of that entity . . . . Defendant
Friedman individually borrowed all star  t-up funds for [La Roue] and was []
entitled to up to two thirds [] of  any income generated in excess of necessary
expenses for running [La Roue]")]. All of the cases to which Plaintiffs cite in

support of their argument concern defenda  nts who, in additi on to holding a



substantial ownership interest, could or did supervise the infringing activity. 2

Whether or not Friedman could supervise  the infringing activity is precisely the
issue Friedman raises in his  Opposition. As aresult,a genuine issue of material
fact remains; unless of course, Friedman s precluded from taking this position.
Both in their original motion and in th  eir reply, Plaintiffs raise Friedman’s
failure to respond to any of their First ~ Set of Requests for Admissions (“RFAS”),

which Plaintiffs served on Friedman’s counsel on May 7, 2014. 3 [Dkt. #28 at 1 5

? See Broadcast Music, In c. v. DFK Ent., LLC , No. 1:10-cv-1391 (GLS/DRH), 2012
WL 893470, at *1, 3 (N.D.N.Y Mar. 15, 2012) (finding “sole member and owner”
vicariously liable where the owner also  “was the club’s general manager,” “was
authorized to control the activities at  [the club]” and was “p resent 70% of the
time it was open”) (quotati ons and citations omitted);  Sailor Music v. Mai Kai of
Concord, Inc. , 640 F. Supp. 629, 633 (D.N.H. 1986) (imposing liability on the
“sole shareholder, president, treasurer a  nd director” of the infringing business
upon concluding that he was “the dominan  tinfluence in the corporation” who
“developed the policy for provision of live musical entertainment resulting in
the copyright infringement”);  Design Tex Grp., Inc. v. U.S. Vinyl Mfg. Corp. , No.
04 Civ. 5002 (JSR), 2005 WL 2063819, at *1-2, 4 (S.D.N.Y. Aug. 24, 2005)
(rejecting co-owner’s claim that he had “very little involvement in anything” and
imposing individual liability based on evi dence of his heavy involvement in
previous copyright infringement activity, his connection with the individual who
was “[t]he only person with knowledge” of what the copyrighted material looked
like and the fact that the defendant “had the ability to supervise the infringing
activity” but simply “chose not to do so0”); U.S. Media Corp. v. Edde Ent. Corp. ,
No. 94 Civ. 4849 (MBM) (MHD), 1998 WL 2063819, at *7-8 (S.D.N.Y. Jul. 17, 1998)
(imposing liability on two principals , one of whom w as “in charge of
determining which films the compan y purchase[d]” and who “arrang[ed] for
purchases of films . . . incl uding presumably the five infringing films” and the
other, who held a “managerial position in the company,” was “involved in the
decisions about what previously-viewe d videos to acquire” and who “was
conversant with pricing”);  Cass Cnty. Music Co. v. Khalifa , 914 F. Supp. 30, 33
(N.D.N.Y 1996) (“As the manager of [the infringing entity] and the person who
rents out its recreation ha |l for musical performances, defendant has the right
and ability to supervise the infringing activity.”) (citations and quotations
omitted).

® Plaintiffs’ supporting Decl aration clearly indicates th at Friedman was properly
served with the RFAs, in accordance with Federal Rule 5(b). See [Dkt. #31,



(citing to [Dkt. #31, Perino Decl. at 1 2-3 and Ex. 1]); Dkt. #37 at 3-4]. The fifth
RFA Plaintiffs served reads: “On June 6, 2013, Defendant Drew Friedman had the
right and ability to supervise the persons employed by La Roue Elayne at Cobb’s
Mill Inn.” [Dkt. #37 at 3].  Plaintiffs contend that “Friedman failed to serve a

written answer or objecti on (or respond in any way) wi thin the thirty day period
after being served, and has not responded to  this day.” [Dkt. #28 at 2 n.1].
Despite being given the opportunity, Frie  dman’s Opposition does not respond to
this allegation nor does it even mention these RFAs.  *

As Plaintiffs rightly assert, under Fe  deral Rule 36, “[a] matter is admitted
unless, within 30 days after being served , the party to whom the request is
directed serves on the requesting party awr  itten answer or objection addressed
to the matter and signed by the party or its attorney.” Fed.R.Civ.P. 36(a)(3). This
strict rule deeming untim ely responses admitted is n  ecessary, because “[a]n
important purpose of the rule is to reduce the cost of litigation . . . by narrowing

the scope of disputed issues . . . facili  tating the succinct presentation of cases to

the trier of fact . . . and eliminating th e necessity of proving undisputed facts.”

Perino Decl. at | 2 (stating that the RFAs were “served on counsel for defendant
Drew Friedman . . . via Fi rst Class Mail, and email”); see Freed v. Plastic
Packaging Materials, Inc. , 66 F.R.D. 550, 552-53 (E.D. Pa. 1975) (holding that in
order to rely on a deemed admission to a request for admission, “the record

must show the request was [served] ... in compliance with F.R.Civ.P. 5(b)”)
(citations and quotations omitted).

* Plaintiffs further allege in their reply that, in addi tion to Plaintiffs’ RFAs,
“Friedman has failed to object or res  pond in any way to any of Plaintiffs’
discovery requests, served May 7, 2014.” [D kt. #37 at 1 n. 2]. Such discovery
requests evidently included document request s, as Plaintiffs contend that the
“five documents” Friedman attached to his Opposition had never been
previously disclosed. [ Id. at 2]. Friedman also has remained silent as to this
allegation.



Thalheim v. Eberheim , 124 F.R.D. 34, 35 (D. Conn. 1988). Rule 36 admissions,
including those which are deemed admitted by a party’s failure to respond, may
be used for Rule 56 summary judgment. Donovan v. Carls Drug Co. , 703 F.2d
650, 651 (2d Cir. 1983), rejected on other grounds by McLaughlin v. Richland
Shoe Co., 486 U.S. 128, 133-34 (1988); see also SEC v. Batterman , No. 00 Civ. 4835
(LAP), 2002 WL 31190171, at *8 (S.D.N.Y. Sept. 30, 2002) (granting summary
judgment based on “[t]he foregoing facts, deemed admitted under Rule 36”). In
addition, the non-responding pa rty may not “attack issues of fact established in
[Rule 36] admissions by resistinga  motion for summary judgment.” U.S. v.
Kasuboski , 834 F.2d 1345, 1350 (7th Cir. 1987); accord O’Bryant v. Allstate Ins.
Co., 107 F.R.D. 45, 48 (D. Conn. 1985) (noting that plai ntiff “has not answered,
denied nor objected” to defendant’'s requ  ests for admission, re jecting plaintiff's
attempt to “create a record contradicti  ng [deemed] admissions in order to blunt
[defendant’s] motion for summary judgmen  t,” and determining “that when the
rule makers provided that a matter w  as conclusively established, that was the
end of any dispute on that matter”). Here, a deemed admission to Plaintiffs’ RFA
number five would be fatal to Friedman ’s defense against vicarious liability.
However, the Plaintiffs must overcome  two hurdles. First, in stating that
Friedman had “the right. .. to supervise the persons employed by [La Roue],”
RFA number five comes quite close to consti  tuting an impermissible request for a
legal conclusion. [Dkt. #31-2, Ps’ Fi rst Set of Requests For Admissions to
Defendants at No. 5]. Such conclusions “may not be deemed admitted by virtue

of [a] defendant[‘s] failure to respond.” Coach, Inc. v. Horizon Trading USA Inc.

10



908 F. Supp. 2d 426, 433 (S.D.N.Y. 2012) (declining to admit as deemed

admissions Rule 36 requests asking whethe r “the sunglasses depicted in various
exhibits are counterfeit goods,” whether they “infringe” on certain marks and
whether the defendants “sold thousands of Infringing Products”). However,
Plaintiffs were entitled to make request s concerning the “application of law to

fact,” and RFA number five, which concerns a general right to act , appears to fall
within this category of proper re  quests. Fed.R.Civ.P. 36(a)(1)(A); see also Rivers
Elc. Co., Inc. v. 4.6 Acres of Land , No. 89-CV-442, 1991 WL 255374, at *4 (N.D.N.Y.
Nov. 25, 1991) (characterizing requests  for admission “concerning the ownership

of [] various parcels and the right of the owner . . . to build adam on [a] parcel” as
“statements of fact” while “statements c oncerning the relative water rights of
these parcels and the effect of such ri  ghts on the compensable interest of the
parties . . . are legal conclusions and th  erefore not the proper subject matter for a
... request for admissions”);  Atmel v. Authentec Inc. , No. C-06-02138 CW (EDL),
2008 WL 276393, at *3 (N.D. Cal. Jan. 31, 2008) (declining to su stain plaintiff's
objection that defendants’ requests for ~ admission “called for legal conclusions”
and requiring plaintiff to respond to “two factual requests for admission in lieu of
the [defendant’s] requests,” one of whic  h was a request stating “that [a third

party] has a license to the patents-in-s  uit with the right to sub-license”).
Regardless, even if this RFA did call for  an improper legal conclusion, Friedman
also failed to respond to RFA number twen  ty-four, which states that “Defendants
[Friedman included] hired a band to perform live music at La Roue . . . on June 6,

2013,” the day on which the infringing activit  ies occurred. [Dkt. #31-2, Ps’ First

11



Set of Requests For Admissions to Defenda nts at No. 24]. Friedman’s admitted
role in hiring the band which performed the copyrighted compositions at the
venue he co-owned would be sufficient,  as a matter of law, to establish his right
and ability to supervise the infringing activity. See, e.g., Cass Cnty. Music Co. v.
Khalifa , 914 F. Supp. 30, 33 (N.D.N.Y 1996) (finding manager of recreation hall who
hired musical performances liable for infr ~ inging activity during a performance at
which he was not present); Elektra Records Co. v. Ge m Elec. Distribs., Inc. , 360 F.
Supp. 821 (E.D.N.Y. 1973) (record shop wh ich sold blank recording tapes and
rented sound recordings to customers ~ who would use a recording machine on
the store premises to copy the rented  recording on blank tapes was liable for
knowingly facilitati ng infringement)

Second, Plaintiffs must overcome th e fact that Rule 36, while properly
strict, “does not require the court automa tically to deem all matters admitted”
upon a party’s “failure to respond in a timely fashion.” Local Union No. 38, Sheet
Metal Workers’ Intern. Ass’n, AFL-CIO v. Tripodi , 913 F. Supp. 290, 294 (S.D.N.Y.
1996). Under Rule 36(b), “a matter admi tted under [Rule 36] is conclusively
established unless the court, on motion, permits the admission to be withdrawn
or amended.” Upon such motion, th e Court may amend or withdraw an
admission when (1) “it would promote th e presentation of the merits of the
action” and (2) “if the courtis not  persuaded that it would prejudice the
requesting party in maintaining or  defending the action on the merits.” Id.

However, “the court is not required to make an exception to Rule 36 even if both

12



the merits and the prejudice issue cutin  favor of the party seeking exception to
the rule.” Donovan, 703 F.2d at 652.

To date, Friedman has failed to make any motion of any kind with respect
to these requests for admission. Even afte  r Plaintiffs initially pointed out his
failure to respond in their motion for su ~ mmary judgment, Friedman submitted an
Opposition which made absolu tely no mention of them.  See [Dkt. #28 at 2 n. 1,
Dkt. ## 34-35]. He has also been repr esented by counsel in this matter for
approximately the last two-and-a-half years. See [Dkt. #17]. In fact, Friedman’s
counsel entered his appearance nearly seven months before Plaintiffs served
their RFAs. See [id; Dkt. #31, Perino Decl. at 1 2].

In the interest of justice, the C ourt has diligently searched for precedent,
but it has not f ound any supportinga sua sponte withdrawal of a represented
party’s response to a request for admission where the party has not, at any point,
responded to the request, moved for an exte  nsion of time, affirmatively sought to
withdraw the deemed admission, or ot  herwise acknowledged the existence of the
request. To the contrary, case law strongly suggests thata sua sponte
withdrawal under these facts would be  improper, given the language of Rule
36(b), which decrees thatitis “on motion ” when a court may permit for the
withdrawal or amendment of a request  for admission. Fe d.R.Civ.P. 36(b)
(emphasis added). See Inre Carney, 258 F.3d 415, 419 (5th Cir. 2001) ("[A]
deemed admission can only be withdrawn  or amended by motion in accordance
with Rule 36(b)."); Am. Auto. Assoc. Inc. v. AAA Le gal Clinic of Jefferson Crooke

P.C., 930 F.2d 1117, 1119-20 (5th Cir. 1991) (holding trial court abused its

13



discretion when it sua sponte "deemed one admission withdrawn and ignored
others"); U.S.v. $30,464.00, No. SACV 10-4465-DOC (MLGXx), 2014 WL 5017856, at
*3 (C.D. Cal. Oct. 3, 2014) (holding that where a party “failed to respond to the
requests for admission . . . and has not file  d a motion under Federal Rule of Civil
Procedure 36(b) . . . the issues raised in the requests for admission are deemed
conclusively established”) (citing Tillamook Country Smoker, Inc. v. Tillamook
Cnty. Creamery Ass’n , 465 F.3d 1102, 1111-12 (9th Cir. 2006)). The lone district
court in this Circuit to have addressed th e issue of whether a motion under Rule
36(b) is necessary for the withdrawal of  a party’s deemed admissions also
answered this question in  the affirmative. In Atl. Sea Pride, Inc. v. McCarthy , No.
1:13-cv-0670 (LEK), 2013 WL 5652492, at *1-3 (N .D.N.Y. Oct. 15, 2013), the district
court upheld both the bankruptcy judge’s decision to rely on the non-responding
party’s deemed admissions in granting ~ summary judgment and his subsequent
decision to deny a motion for rec  onsideration based upon a post-judgment
request to respond to the requests fo  r admission. The court noted, with

approval, the bankruptcy court’'s observation that “the proper way to attempt to
withdraw or amend admissions made by de  fault is a motion to that effect under
Federal Rule of Civil Procedure 36(b),” and that “even if the court treated [the
party’s] motions for reconsideration as su  ch, it was too late to correct discovery
deficiencies because judgment had already been entered.” Id. at *1. In affirming
the decision, the court cited to a num  ber of cases supporting the proposition that
Rule 36 admissions “may be withdrawn  or amended only by a motion made under

Rule 36(b).” Id. at *2. It also summarize d the conduct and circumstances

14



surrounding the defendant’s failure tor  espond to the requests, which bear a
strong resemblance to the present matter:
Here, Appellant, who was represented by counsel, had over four
months to respond to the requ ests for admission, sought and
received extensions of time to  do so, and was on notice that a
motion for summary judgment would be  filed premised on its failure
to do so. Appellant ne ither moved for a further extension of time to
respond nor moved to withdraw or amend under Rule 36(b)
d.°
Since Friedman has not moved the C ourt to withdraw his Rule 36 deemed
admissions, and the admissions were  properly served and contain proper
requests which, together with other undi  sputed evidence, establish infringement
and Friedman’s vicarious liability, the Court enters summary judgment as to
liability in favor of Plaintiffs. °
Having found Friedman vicariously lia  ble, the Court no w must determine
whether he acted willfully. To establis h that a defendant’s infringement was

willful, the plaintiff must  show either that the defenda nt had “knowledge that its

actions constitute an infri  ngement . . . or that the de fendant’s actions were the

> Friedman did even less in response to Plaintiffs’ requests for admission than
the defendant in Atlantic , as that defendant sought a nd received extensions of
time to respond to the requests. Here , none of Friedman’s filings make any
mention of these or any of Plaintiffs ’ other unanswered discovery requests.

® Of course, Friedman’s admissions of in ~ fringement and vicar ious liability are
binding only on him.  See Riberglass, Inc. v. Techni-Glass Indus., Inc. , 811 F.2d
565, 566-67 (11th Cir. 1987) (h olding defendant guarantor of company’s debt not
bound by deemed admission of co-defe  ndants and finding district court
improperly granted summary judgment  against party on basis of deemed
admissions of other non- responding parties); Becerra v. Asher , 921 F. Supp.
1538, 1544 (S.D. Tex. 1996), aff'd on other grounds , 105 F.3d 1042 (5th Cir. 1997)
(deemed admissions binding only on non-r  esponding party). Pl aintiffs may not
rely on them as they proceed ag ainst the remaining defendants.

15



result of ‘reckless disregard’  for, or ‘willful blindness’  to, the copyright holder’s
rights.” HarperCollins Publishers LLC v. Op en Road Integrated Media, LLP , No.
11 Civ. 9499 (NRB), 2014 WL 5777929, at *5 (S .D.N.Y. Nov. 6, 2014) (citing and

quoting Fitzgerald Publ'g Co. v. Baylor Publ'g Co. , 807 F.2d 1110, 1115 (2d Cir.

1986) and Island Software & Computer Se rv., Inc. v. Microsoft Corp. , 413 F.3d 257,

263 (2d Cir. 2005)). Friedman’s receipt of upwards of ten letters from BMI
informing of his duty not to infringe, ¢~ oupled with his total lack of response,
render him, at minimum, willfully blind. [Dkt. #28, Ps’ Lo cal Rule 56(a)(1)
Statement at { 26]. While Fr iedman claims that after February 2013 he lacked any
control of the business, his Affidavit makes clear that he was st ill able to enter
the restaurant, at minimum as a patron. S ee [Dkt. #35, Friedman Aff. at § 4]. That
Friedman chose not to call, send a letter,  or otherwise communicate with Cassara
about these letters and to request that sh e eliminate the infringement activity at
La Roue, renders Friedman a willful participant. Alt hough Friedman initiated legal
proceedings to repossess the premises, he  clearly did so in furtherance of his
own interests, not the Plaintiffs.

Damages

While the Court has found that Frie dman is vicariously liable for the
infringing activities and, by turning a blind eye to the activities, he acted willfully,
the Court is not yet prepared to enter an  award of damages. By separate Order,

the Court will set a hearing date on damages.
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Conclusion
For the foregoing reasons, Plaintiffs ' Motion for Summary Judgment is
GRANTED as to Defendant Frie dman’s vicarious liability.

IT 1S SO ORDERED.

/sl
Hon. Vanessa L. Bryant
United States District Judge

Dated at Hartford, Conn ecticut: March 31, 2015
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