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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

STEVEN KARAS, and
GAIL KARAS,
Plaintiffs, No. 3:13-cv-01836 (SRU)

V.

LIBERTY INSURANCE CORP.,
Defendant.

ORDER CERTIFYING QUESTION TO THE CONNECTICUT SUPREME COURT

Steven and Gail Karas sued their insurer, Liberty Insurance Corp. (“Liberty”), for
denying coverage under their homeowners’ instegiolicy for a loss to their basement walls.
The Karases allege that Liberty (1) breachethgarance contract with the Karases; (2)
breached the implied covenant of good faitkd &ir dealing; and (3) committed unfair and
deceptive practices proscribbyg the Connecticut Unfair Insuree Practices Act (“CUIPA”) and
the Connecticut Unfair Trade Practices A& UTPA”). Liberty moved for summary judgment
on September 5, 2017. Doc. No. 57. At a hearing held on December 14, 2017, Doc. No. 69, |
denied Liberty’s motion with respect to the bieat contract claim and granted it with respect
to the bad faith and CUTPA/CUIPA claim, substalfy for the reasons stated in my decision in
Roberts v. Liberty Mutual Insurance C@64 F. Supp. 3d 394 (D. Conn. 2017).

On December 20, 2017, Liberty moved to cgrtjiestions to the Connecticut Supreme
Court. Doc. No. 70. The Karases initially opposed certification, but changed their position upon
learning that my colleague Unit&lates District Judg@obert N. Chatigny was likely to certify
guestions in another norete collapse cas¥era v. Liberty Mutual Fire Insurance C@&:16-cv-
00072 (RNC). All parties to both cases now suppertification. Furthemore, the question

presented by this case and\bgra—whether the definitiof “collapse” given irBeach v.
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Middlesex Mutual Assurance C@05 Conn. 246 (1987), requires coverage in the present
circumstances—has the potential to resolvegelaumber of lawsuits pending throughout the

state! Therefore, | grant Liberty’siotion to certify questions tine Connecticut Supreme Court.

Standard of Review

Under Connecticut law, “[tlhe Supreme Conndy answer a questiaf law certified to
it by a court of the United States.. if the answer may be det@native of an issue in pending
litigation in the certifying courand if there is no controllingppellate decision, constitutional
provision or statute of thistate.” Conn. Gen. Stat. 8§ 51-199b(d). When deciding whether to
certify a question to the Connecticut Supee@ourt, a court should consider, among other
factors, “(1) the absence of hotitative state court decisions) e importance of the issue to
the state; and (3) the aapty of certification taesolve the litigation.O’Mara v. Town of
Wappinger 485 F.3d 693, 698 (2d Cir. 2007). “Where a gjoes. . . implicates the weighing of
policy concerns, principles of comitya federalism strongly support certificatioRarrot v.

Guardian Life Ins. Co. of Am338 F.3d 140, 144 (2d Cir. 2003).

. Background?

The Karases’ house is among many in nortfeeasConnecticut built with concrete
supplied by the J.J. Mottes Caate Co. (“Mottes”). The st@naggregate used in Mottes
concrete contains significant amounts of pyrrhotita-(6§ a ferrous mineral that reacts with

water, oxygen, and concrete paste to forpaasive secondary minerals such as gypsum,

1In addition to a dozen or more federal lawsuhs state “judicial disict of Tolland presently
has over forty such cases pendirfgee Roy v. Liberty Mut. Fire Ins. C8017 Conn. Super.
LEXIS 506, at *1 n.1 (Conn. Super. Ct. Feb. 22, 2017).

2 Except where otherwise indicated, the facts dertdrom the parties’ Local Rule 56(a)1 and
Local Rule 56(a)2 Statementsdatheir accompanying exhibits.
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ettringite, and thaumasite. The expanding milsezeack and destabilizbe concrete, “lead[ing]
to [its] premature deteriorationSee generallzonn. Dep’t of Consumer ProReport on
Deteriorating Concretén Residential Foundation&pp’x D, at 52 (2016).

In October 2013, the Karases discovered their basement walls were cracking,
crumbling, and deteriorating in the manneital of Mottes concrete. On November 15, 2013,
the Karases reported a claim under their homeosvimsurance policy to Liberty. Liberty
denied the Karases’ claim the same day, asgdhat the loss describeehs “deterioration” and
was therefore not cowed under the policy.

On December 11, 2013, the Karases filed swatregg Liberty, contending that the loss
was a “collapse” under the construction giveBe&ach v. Middlesex Mutual Assurance The
Karases’ policy covers “collapse” as follows:

Collapse We insure for direct physal loss to covered property

involving collapse of a building @ny part of a building caused only
by one or more of the following:

b. Hidden decay;

c. Hidden insect or vermin damage;

d. Weight of contents, equipment, animals or people;
e. Weight of rain whils collects on a roof; or

f. Use of defective material onethods in construction, remodeling
or renovation.

Loss to an awning, fence, patio, pavement, swimming pool,
underground pipe, flue, drain,s=pool, septic tank, foundation,
retaining wall, bulkhead, pier, wHaor dock is not included . . .
unless the loss is a direct resofithe collapse of a building.

Collapse does not include digty, cracking, shrinking, bulging or
expansion.



In Beach v. Middlesex Mutual Assurance ,Gloe Connecticut Supreme Court held that
the term “collapse” in a horogners’ insurance policy, when otherwise undefined, was
“sufficiently ambiguous to include coverage &y substantial impairment of the structural
integrity of a building.” 205 Conn. at 252. TBeachCourt specifically rejected the insurer’s
contention that “collapse’ . . . unambiguously amplates a sudden and complete falling in of
a structure,” but did not further filee the standard of “substaritimpairment of [] structural
integrity.” 1d. at 250, 252. In the present case—as inyr@hers pending in this district—the

parties essentially dispute whethez ttamage constitutes a “collapse” unBeach

1. Discussion

In previous concrete collapse cases, | laa@ined to certify state law questions to the
Connecticut Supreme Court. | detened that “there were ‘sexarConnecticut stte court cases
... applicable to the legal question[s] eais” and concluded that “sufficient precedents
exist[ed] for me to make a prediction of hove fiConnecticut Supreme Gud] would decide the
guestion[s]."Roberts 264 F. Supp. 3d at 402 n.4 (quoti@godlett v. Kalishek223 F.3d 32, 37
n.4 (2d Cir. 2000)Karagozian v. Luxottica N. An016 WL 2944149, at *4 (D. Conn. May 20,
2016)). Like my colleague United StatDistrict Judge Viar A. Bolden, | continue to think that
the standard enunciatedBeachis “relatively clear."See Belz v. Peerless Ins. (04 F. Supp.
3d 567, 464 (D. Conn. 2016). Nevertheless, becaustutissttled questionf state law raises
important issues of public policy,” and“ikely’—indeed, almositcertain—"to recur,’see In re
World Trade Ctr. Lower Manhattan Disaster Site Litg46 F.3d 58, 69 (2d Cir. 2017 World
Trade Ctr’), | now deem it advisable to seek directdance from Connecticut’s highest court.

Conn. Gen. Stat. 8§ 51-199b(d) awrilzes “[the Supreme Coujtb] answer a question of

law certified to it by a court of the United States .if the answer may be determinative of an



issue in pending litigation in the certifying coartd if there is no contlling appellate decision,
constitutional provision or statibf this state.” Those critereaae met here. First, appellate
guidance with respect to the definition of “cpiée” will be “determinative” of not only this
case, but also many others pending throughoudttite. A final resolution of the issue “will
assist the administration of justiteboth federal and state court®arrot, 338 F.3d at 145.
Second, “there is no controlling appellate decision,” becBaaeh(though highly
instructive) arguably “prodes insufficient guidanceld. at 144. No Connecticut appellate
decision has squarely appliBeachand arrived at a definition 6$ubstantial impairment of
structural integrity.? Heretofore, | and my colleagues on faderal and state trial courts have
felt that “sufficient precedents exist for us tokma prediction of how the [Connecticut Supreme
Court] would decide the questiorSee Goodlet223 F.3d at 37 n.4. But in light of the
frequency with which the collae issue has recurred, | now cloie that certification would
“save time, energy, and resources” by enablingthte’s highest court farovide a “conclusive”
interpretation of “substantial impenent of structural integrity.See Arizonans for Official
English v. Arizona520 U.S. 43, 77 (1997) (internal quotation marks omitfeédedman v. Am.

Onling 412 F. Supp. 2d 174, 191 (D. Conn. 2005) hort certification “will provide the

3 A Superior Court decisiorgansone v. Nationwide Mut. Fire Ins. C47 Conn. Supp. 35, 39
(Conn. Super. Ct. 1999), appliBe@achand was affirmed and adopted in its entirety by the
Appellate Court. 62 Conn. App. 526 (2001) (per curigdansonendicated that “whether a

plaintiff has proven [a substantial] impairmént question of fact,” 47 Conn. Supp. at 41, which
supports my conclusion iRobertsthat “whether a buildingas suffered a substantial

impairment of [ ] structural integrity & question . . . of fact, not one of laiRbberts v. Liberty

Mut. Fire Ins. Ca.264 F. Supp. 3d 394, 410 (D. Conn. 2017) (internal quotation marks omitted).
Sansonailtimately was decided on other grounds, hosveVhe Superior Court held that there

was no coverage because the plaintiffs’ loss “thasproximate result of. . [an] excluded”
cause—termite damage—and the insurance policy at issue did not “ma[ke] specific reference to
collapse that ensues from otherwise exaluaetivity.” 47 Conn. Supp. at 41. Therefore,

Sansonas “inconclusive” with rgpect to the question hefgee Parrot v. Guardian Life Ins. Co.

of Am, 338 F.3d 140, 144 (2d Cir. 2003).



Connecticut Supreme Court witlie opportunity to decide this . repetitive question and to
promote uniformity in its law.Hume v. Hertz Corp628 F. Supp. 763, 767 (D. Conn. 1986).

| also think that certi€ation is warranted because tlmncrete collapse cases “are plainly
of great importance to the Stat&ée World Trade Ctr846 F.3d at 69. Not only is “[ijnsurance
... an important industry in Connecticugifeman’s Fund Ins. Co. v. TD Banknorth Ins.
Agency 644 F.3d 166, 172 (2d Cir. 2011), but alsodbecrete collapse issue affects thousands
of Connecticut residents and “implicatesdad questions of Connecticut public poli¢ySee
Munn v. Hotchkiss Schr95 F.3d 324, 334 (2d Cir. 2015). Detarimg the extent to which the
substantial loss should fall on homeowners or on their insurers entails “value judgments and
important public policy choices thdte [Connecticut Supreme Coud]better situated . . . to
make.”Beck Chevrolet Co. v. GM LL.€87 F.3d 663, 682 (2d Cir. 2015).

Liberty has requested that | agrtthe following three questions:

1. Is “substantial impairment of structural integrity” the
applicable standard for “collagsunder the provision at issue?

2. If the answer to question one is yes, then what constitutes
“substantial impairment of strugtal integrity” for purposes of
applying the “collapse” prosion of this homeowners’
insurance policy?

3. Under Connecticut law, do the terms “foundation” and/or
“retaining wall” in a homewners’ insurance policy
unambiguously include basemewlis? If not, and if those
terms are ambiguous, should éxsic evidence as to the
meaning of “foundation” andf “retaining wall” be
considered?

Mot. Certification, Doc. No. 70, at 1.

4 As many as 34,000 homes may bieetkd by collapsing concretdeelisa W. Foderaro &
Kristin HusseyFinancial Relief Eludes Connectiddbmeowners with Crumbling Foundations
N.Y. Times, Nov. 14, 2016, https://www.nytimesm/2016/11/15/nyregidfinancial-relief-
eludes-connecticut-homeownergh-crumbling-foundations.html.
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| conclude that only the second question meetgification. With respect to the first
guestion, there is no dispute that the insurguudiey in this case da@enot define “collapse,”
which means tha@eachclearly provides t@ relevant standafWith respect to the third
guestion, Connecticut courts hdwensistently rejected” ingars’ arguments concerning the
term “foundation,” have “detemined that th[ose] policy tersnrwere ambiguous,” and have
“construed them against” the insur@dang v. Liberty Mut. Fire Ins. Co2018 WL 1505574, at
*3 (D. Conn. Mar. 27, 2018}%ee also, e.gGabriel v. Liberty Mut. Fire Ins. Cp2017 WL
6731713, at *2 (D. Conn. Dec. 29, 2017) (noting pdetermination “thathe terms ‘foundation’
and ‘retaining wall,” as used the policy, were ambiguous.'Belz v. Peerless Ins. Cd6 F.
Supp. 3d 157, 164 (D. Conn. 2014pgras v. Liberty Ins. Corp33 F. Supp. 3d 110, 115 (D.
Conn. 2014) (“Each party thus has a reasonalielifferent interpretation of the phrases

[‘foundation’ and ‘retaining wall'jsupported by dictionaries and case law, so the phrases are

S Liberty asserts thddeach'is not binding authority with respetd the policy language at issue
here,” because the policy “deéfs] collapse . . . [as] notdlude[ing] settling, cracking,
shrinkingl,] bulging[,] or expansion.” Mem. Supp. Mot. Certification, Doc. No. 70-1, at 6. In
fact, though—as | noted imather concrete collapse casBeach“held that an identically
worded exclusion could ‘reasonably be réaéxclude loss relategd “settling, cracking,
shrinkage, bulging[,] or expansion,” only kmg as “collapse” d[id] not ensue Agosti v.
Merrimack Mut. Fire Ins. Co279 F. Supp. 3d 370, 376 (D. Conn. 2017) (qudsiegch v.
Middlesex Mut. Assur. Ca205 Conn. 246, 251 (1987)). Notwithstanding Liberty’s reliance on
out-of-state case8eachclearly controls with regard tthe undefined term “collapse.”

® Most persuasively, Judge Susan Quinn ColthefConnecticut Superior Court has observed
that the “foundation” and “retainingall” exclusions are located an“section of the policy [that]
appears to exclude items that would be foundidatof a building, and not inside a building,
such as an awning, fence, patio, pavement, pool, septic ok.2017 Conn. Super. LEXIS
506, at *19. Under the interpretive canomoscitur a sociis—which provides that “a word is
given more precise content by the neighbgrvords with which it is associated/hited States
v. Williams 553 U.S. 285, 294 (2008)—the provis@asma whole “suggests that what was
intended by th[e] ['foundatiorand ‘retaining wall’] exclusiofanguage includes only items
found outside of the home[,] or at ammum renders [the language] ambiguoee Roy2017
Conn. Super. LEXIS 506, at *20.



ambiguous, and the insurance policy shoulddrestrued against Liberty Mutual. Bacewicz v.
NGM Ins. Co,.2010 WL 3023882, at *4 (D. Conn. Aug. 2, 20LQ}] reasonab|e] jury could
find that the basement walls of the Bacewiczerise did not constitute the ‘foundation’ of the
house.”). | have not found, and Libghas not cited, any Connecticusegstate or federal) that
ruled for an insurer on the basikthe “foundation” exclusion. Thefore, | do nothink that the
third question presents a sufficiently “[nJovef “unsettled” questin to merit certification.
Arizonans for Official English520 U.S. at 7%ee alsdMetsack v. Liberty Mut. Fire Ins. Co.
2015 WL 5797016, at *10 (D. Conn. Sept. 30, 2Qd&rlining to “certif the question of
whether the terms ‘foundation’ and ‘retaining wall’ are ambiguous” because “[tlhe Connecticut
Supreme Court . . . has providid@ necessary guidance for tlisurt to determine whether,
under Connecticut law, an ambiguéyists in a given contract™§3abriel v. Liberty Mut. Fire
Ins. Co, 2015 5684063, at *4 (D. Conn. Sept. 28, 2015)l{jdiag to certifyquestion whether
“the terms ‘foundation’ and ‘retaining wall’ . [are] ambiguous’ because court was “capable of
making a sound decision, in light of the appliesduthorities, that the terms ‘foundation’ and
‘retaining wall’ are ambiguous in the contexttbé policy language atdge in this case”).
Liberty’s second proposed question sl@&arrant certification, however. Roberts |
“interpret[ed]Beachto require that a ‘colf@ase’—in the form of ‘substdial impairment of [ ]
structural integrity—be proved by evidence that a buildi‘would have caved in had the
plaintiffs not acted to repair thbamage.” 264 F. Supp. 3d at 407 (quotieach 205 Conn. at
249). For the reasons discussed above, Connéstiighest court shouldave the opportunity
to decide whether my interpretationBdéachwas correct. Therefore, pursuant to Conn. Gen.

Stat. § 51-199b(d), | certify the following cgten to the Connecticut Supreme Court:



What constitutes a “substantial impaent of structural integrity” for
purposes of applying the “collagisprovision of this homeowners’
insurance policy?

Of course, “[tlhe Connecticut Supreme Courtymaodify th[at] question as it sees fit and
add any pertinent questions of Connecticut la . that the Court chooses to answEiteman’s
Fund Ins. Cq.644 F.3d at 173. | will make availablettee Connecticut Supreme Court any part
of the record in this case thatght assist the Court in its revieaf the issue. This court “retains

jurisdiction over this cas” and will conduct further proceeujs after “the Connecticut Supreme

Court has either provided [me] witlsiguidance or declad certification.” Id.

V. Conclusion

| grant Liberty’s motion for certification, Doc. No. 70, and deny as moot its motion to

defer ruling, Doc. No. 74. The Clerk shall effeettification to the Conméicut Supreme Court.

So ordered.
Dated at Bridgeport, Conneatit; this 30th day of April 2018.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge

"1 note that a case currently pendingddoe the Connecticut Supreme Cougmiola v. Hartford
Casualty Insurance CpoNo. SC 19978, might aady provide an opportunity clearly define
“substantial impairment of structural integrity.” The policydemiola however, included the
gualification that the collapse must be “abrupt,ieththe trial court interpreted to mean that “a
‘collapse’ requires a sudden and catgstiic type event.” 2017 WL 1258778, at *9 (Conn.
Super. Ct. Mar. 2, 2017). Thus, the Connecticut Supreme Court might demd#aon the
grounds that the loss—regardless of whetheoritstituted a “substantial impairment’—was not
“abrupt.” The policy in this case, which does mmlude an “abrupt” or “sudden” qualifier, more
squarely presents the issue of what constituteatastantial impairment of structural integrity.”
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