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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

RAYMOND G. GABRIEL,

KIMBERLY A. GABRIEL
Plaintiffs,

No. 3:14-cv-01435-VAB

LIBERTY MUTUAL FIRE INSURANCE
COMPANY,
Defendant.

RULING ON DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Raymond and Kimberly Gabriel sued Liberty Mutual Fire Insurance Company after
Liberty Mutual denied coverage for crumblibhgsement walls in the Gabriel’s Ellington Home.
The lawsuit alleged breach adrtract, breach of the covenanftgood faith and fair dealing, and
unfair and deceptive trade practices. Libertyttt now moves for summary judgment on all
counts.

For the reasons discussed below, Lib&tytual’s motion for summary judgment is

GRANTED in part andDENIED in part.
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
A. FACTUAL ALLEGATIONS

In 2006, Raymond and Kimberly Gabriel (“Riaffs” or the “Gabriels”) bought a home
at 4 Grant Road in Ellington, Connecticut, Def. Stmt. Material Facts (“Def. SMF”) { 2, ECF No.
51, and have lived there ev@nce. Raymond Gabriel Dep.32, Def. SMF, Ex. J (“Raymond
Gabriel Dep.”). When the Gabriels boughe firoperty, built in 1984, they hired a home
inspector. Raymond Gabriel Dep. at 9:1-10. Thedanspector addressed several cracks in the
basement walls and suggested that the Galmielsult with an engineer about them. Raymond
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Gabriel Dep. at 9-17; Kimberly Gabriel DepK{fmberly Gabriel Dep.”) at 11:9-17, Pls. Stmt.
Material Facts, Ex. AA, ECF No. 55-1. Accorditmythe Gabriels, “[w]e consulted with a local
contractor who told us th#tere was nothing to worry aboamd the condition was normal.”
Interrogatoriest 9, Def. SMF, Ex X.

The Gabriels obtained homeowners’ insiweafrom Liberty Mutal (“Liberty” or
“Defendant”). Their coverageegan shortly after they pura$ed the property in 2006 and
continued until after they filed the Complaint. Pls. Stmt of Material Fact (“Pl. SMF”) § 7-8, ECF
No. 55;see generallyibertyGuard Deluxe Homeowners IRy (“Policy”), Def. SMF, Ex. A.
The operative policy in this case extendiesn October 18, 2013 until October 18, 2014, and
covered the “risk of direct &s” to the dwelling, other strugkes, and personal property owned
by the Gabrielsld at § 1.

The policy also included a number of exctus. First, the policy excluded coverage for
damages caused by “freezing, thawing, pressumgeimht of water or ice [to a] foundation,
retaining wall, or bulkhead 3econd, it excluded coverage forherent vice, latent defect,
mechanical breakdown;” and “settling, shrirdgkimulging or expansion, including resultant
cracking, of pavements, patios, foundatiomalls, floors, roofs, or ceilingsld. at 6.

As a general matter, the policy alxcluded coveragavolving collapseld. at1. The
policy did, however, contain a carve-out for certgpes of collapse unda separate sectioldl.
at 6:

We insure for direct physal loss to covered properityvolving collapse of a

building or any part of auilding caused only by one or more of the following:

a. Perils Insured Against in COVERZE C - PERSONAL PROPERTY. These
perils apply to covered buildings andgenal property for loss insured by this
additional coverage;

b. Hidden decay;

Hidden insect or vermin damage;
Weight of contents, equipent, animals or people;
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e. Weight of rain which collects on a roof; or

Use of defective material or methddsconstruction, remodeling or renovation
if the collapse occurs during the csearof the constriion, remodeling or
renovation.

Loss to an awning, fence, patio, pavatmswimming pool, underground pipe, flue,
drain, cesspool, septic tank, foundation, iretey wall, bulkhead, pier, wharf or
dock is not included under items b., c., d.aed f. unless the loss is a direct result
of the collapse of a building

Collapse does not incledsettling, cracking, shrinkg, bulging or expansion.

This coverage does not increase the liafitiability applying to the damaged
covered property.

o

Id. at § 8.

In 2014, the Gabriels began having problevith one of the doors in the first floor.
Raymond Gabriel Dep. at 20:1-5. Several ofdbers and windows on the first floor had trouble
closing, and the floors were unevim several different placelsl. at 31-32. As a result, Mr.
Gabriel examined the floor joists in the basemiehtat 20:1-5. He noticed “there seemed to be
more cracks and they seemed taiferent than what | recalledld. The Gabriels then
consulted with several contractaabout the cracks; the cont@stinformed them that their
basement might be constructed with defectimecrete from the JJ Mies Concrete Company.

Id. at 31:1-9.

One of these contractors, William Neal, an eegr, wrote that “the most likely cause of
the foundation distress” was a ‘&hical reaction between alkalggregate and silica in the
concrete mix. It typically causehis type of distress 15 88 years after the foundation is
poured. The [reaction] will continue to detedte the concrete and the basement walls will
continue to bulge inward until they structurdifyl.” Neal Report at 1, Def. SMF, Ex. G.

The Gabriels then filed a claim with Lithg Mutual in earlyJuly, 2014. Def. SMF { 8.

On July 22, 2014, five days after a special investigfrom Liberty Mutal visited the property
and documented the damage to the basement, Y ildlertual denied coverage for the claim. Def.

SMF 1 10-11. In its denial lettehe company cited the insa@e policy’s collapse provision,
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as well as several other exaluss related to water damagarth movement, and construction
defectsld.

B. PROCEDURAL HISTORY

On October 14, 2014, the Gabiriels filed the Clammp in this caseCount | alleges breach
of contract, Count Il alleges br&aof the implied covenant of good faith and fair dealing, and
Count Il alleges violations of the Connecticutfain Insurance Practices Act, Conn. Gen. Stat. 8§
38a-815, et seq. (“CUIPA”) andeélConnecticut Unfair Trade &utices Act, Conn. Gen. Stat. 8
42-110a, et seq. (“CUTPA")d.

Liberty Mutual moved under Federal RuleGikil Procedure 12(b)(6) to dismiss the
Complaint in its entirety for failure to state a clatbeeDef. Mot. to Dismiss, ECF No. 13.
The Court denied the Motion on September2Zg,5, finding that the Gabriels had plausibly
alleged all three countSeeGabriel v. Liberty Mut. Fire Ins. CpNo. 3:14-cv-01435-VAB,
2015 WL 5684063 (D. Conn. Sept. 28, 2015). The Calsd denied cerying the question of
what constituted a substantial impairmenth® Connecticut Supreme Court, and instead found
that Plaintiffs had adequately alleged a ca@aprhe Court further determined that the terms
“foundation” and “retaining wall,” as used fhe policy, were atviguous and therefore
construed them against the Defendant. The (Gadso denied the motion to dismiss claims
related to the breach of the implied warraoitgood faith and fair dealing, and CUTPA and
CUIPA.

The parties proceeded with discovery, andhiiaberty Mutual and the Gabriels engaged
experts. The Gabriels retainBavid Grandpré, an expert who has worked on a number of the
crumbling concrete cases in the District @n@ecticut. Letter from Eric Grandpré to Michael

Parker (“Grandpré Report”), ECF No. 55-2. Marandpré visited the Gabriels’ residence on



September 12, 2014, and observed “extensive irregalaontal, verticgland diagonal cracks

in a map pattern.ld. at 2. He also noted that the basatnealls were “bulging inward” and, in

several places, “bulging upwardd. at 2-3. He ultimately concluded:
The concrete used at the Gabrigdidence contained eompound, most likely
aggregate, which was subjected to a doahreaction. As the chemical reaction
took place, a chemical compound larger than the original elements formed,
resulting in internal expansion that causieel concrete to fracture and expand. . . .
My opinion is based on my observationsheg Gabriel residence and my previous
experience investigating the cause of similancrete deterioration characteristics

in other locations where the concretas reportedly supplied by Joseph J. Mottes
Company of Stafford Springs, CT.

Id. at 3-4. He also stated that: “In my engirieg opinion, the concrete basement walls were
substantially structurallympaired. . . . The concrete walls aamlonger be relied on to continue
to perform their intended functimf resisting the lateral presgs exerted on them by soil and
water in the ground and for supporting thetical loads of the wood-framed hous#d” at 4. As
a result, Mr. Grandpré advised that “replacement” of the walls “is the only suitablifiat’s.
Liberty Mutual engaged afterent engineer, Carl Ciandb assess the state of the
Gabriels’ homeSee generalljReport by Carl Cianci (Cianci Rert”), Def. SMF, Ex. N. Mr.
Cianci also noted cracks in the concrete e “indicative of a marial defect in the
concrete” used inanstructing the houséd. at 1. Like Mr. Grandpréyir. Cianci concluded that
the cracking stems from a cheaai reaction in the concretil. at 4 (noting two causes
suggested: Alkali Silica reaction arreaction involvingyrrhotite). Mr. Cianci, however, stated
that “[nJone of the cracks observed are due tsalated or sudden event” and “[t]he insured’s
foundation is not in imminent dangeraidllapse, or in a state of collaps&l” at 6.In contrast to
Mr. Grandpré, Mr. Cianci concluded that “[tjhe observed condition of the subject foundation is
not a substantial impairment to the structumgggrity of a building, as it is adequately

supporting the structure with no immediatoncern of imminent collapsdd.



Liberty Mutual now moves for summamnydgment on all of the Gabriels’ clainee
Def. Mem. in Support of Mot. Summ. J. (“Déflem”), ECF No. 50. On Count I, Liberty Mutual
argues that there has not bedaregach of the company’s coatit with the Gabriels. First,
according to Liberty Mutual, there has not beegicollapse” withinthe meaning of their
insurance policy. The policy mrecovery for the collapse of the retaining walls and
foundations and that these terare unambiguous. Second, evethdre was a “collapse,” the
Gabriels cannot prove that asych impairment occurred during the time period covered by the
policy. Def. Mem. at 13; Def. Rep. Br. at 3, EQB. 58. Alternatively, Libey Mutual asks this
Court to certify the question @fhat constitutes a “substantial impairment” to the Connecticut
Supreme Court.

Liberty Mutual also moves for summary judgm on Count Il and Ill, arguing that the
Gabriels cannot demonstrate baidhfaand that liability was noeasonably clear such that they
could be found liable under CUIPA or CUTPA.

Il. STANDARD OF REVIEW

The Court will grant a motion for summgndgment if the record shows no genuine
issue as to any material fachdathe movant is entitteto judgment as a matter of law. Fed. R.
Civ. P. 56(a). The moving party & the initial burden of estadiiing the absence of a genuine
dispute of material facCelotex Corp. v. Cartretd77 U.S. 317, 323 (1986). The non-moving
party may defeat the motion by producing sufficigmécific facts to establish that there is a
genuine issue of matatifact for trial. Anderson v. Liberty Lobby, Inel77 U.S. 242, 249
(1986). “[T]he mere existence sbmealleged factual dispute betwettre parties will not defeat
an otherwise properly supported motion for sumnpaasigment; the requirement is that there be

no genuineissue ofmaterialfact.” Id. at 247-48.



The Court must view any inferences drawn fribra facts in the light most favorable to
the party opposing the sumary judgment motiorDufort v. City of New York874 F.3d 338,
347 (2d Cir. 2017). The Court will not draw an irg@iece of a genuine dispute of material fact
from conclusory allegations or deniaBspwn v. Eli Lilly & Co, 654 F.3d 347, 358 (2d Cir.
2011), and will grant summary judgment only tifjder the governing law, there can be but one
reasonable conclusion as to the verdidhtlerson477 U.S. at 250.
lll.  DISCUSSION

This case is one of numerocases pending in the Digriof Connecticut involving
crumbling concrete provided to homes from the JJ Mottes comBarye.g. Valls v. Allstate
Ins. @., No. 3:16-cv-1310 (VAB), 201WL 4286301 (D. Conn. Sept. 27, 201Metsack v.
Liberty Mut. Fire Ins. Cq 3:14-cv-1150 (VLB), 2017 WL 706599 (D. Conn. Feb. 21, 2017).
Here, as in these other cagbe, critical issue is whetherlerty Mutual’s insurance policy
covers the alleged damage to the Gabriels'inas¢ walls. If there iso insurance coverage,
then Liberty Mutual is enfiéd to summary judgment.

A. Breach of Contract

Liberty Mutual argues that the Gabrietsaimed loss — the damage to the basement
walls caused by the disintegratinghcoete — is not within the spe of coverage provided under
their insurance policy. Libty Mutual further argues that tladvsence of coverage is sufficiently
clear from the plain language thfe contract that summanydgment should issue. The Court
disagrees.

Under Connecticut law, “the terms of an insurance policy are to be construed according
to the general rules of contract construction;” thatis,Court must discerthe intent of the

parties as articulated the provisions of the policyiberty Mut. Ins. Co. v. Lone Star Indus.,



Inc., 290 Conn. 767, 795 (2009). The Court reads the swoirthe policy with “their natural and
ordinary meaning,” and resolves any ambiguity in favor of the insWedtland v. American
Equity Ins. Cq.267 Conn. 592, 600-01 (2004). The Court nmasistrue the contract language in
favor of the insured unless the@t “has ‘a high degree of caimty’ that the policy language
clearly and unambiguouyskxcludes the claimone Star Indus290 Conn. at 796 (quoting
Kelly v. Figueiredp223 Conn. 31, 37 (1992)).

“[T]he insured bears the burdehshowing that an insuraecoverage covers the loss,
but the insurer bears the burden of showingadhatxclusion applies &xempt it from covering
a claim.”"MBIA Inc. v. Fed. Ins. Cp652 F.3d 152, 158 (2d Cir. 2011). The Court resolves any
doubts in favor of the insurettl. Whether a contract is unambiguass question of law for the
Court, appropriately decided @te summary judgment stageontinental Ins. Co. v. Atlantic
Cas. Ins. Cq.603 F.3d 169, 180 (2d Cir. 2010). If the Court finds that the contract is
unambiguous, “the plain meaning of its terms contfdBIA Inc, 652 F.3d at 158.

On the breach of contract claim, Liberty Mal presents several arguments for summary
judgment. First, under the “substantial impairmet&ndard applied by Connecticut courts, there
has been no “collapse” under thebBals’ insurance policy. To thextent that there is any doubt
about the application of the “subatial impairment” standard, Liby Mutual argues that this
issue should be certifieto the Connecticut Supreme Coiant clarification. Second, even if a
collapse occurred, it was not within a time fracoeered by the Gabriel&iberty Mutual policy.
Finally, in any event, the Gabls’ Liberty Mutual policy unariguously excludes damage to
foundations or retaining walls atite basement walls at issue here qualify for these exclusions.
The Court addresses eachtuése arguments in turn.

1. The Definition of “Collapse”



The Connecticut Supreme Court addressedi#finition of “collapse” and held that,
when not defined in an insurance policy, Ward “include[s] coverage for any substantial
impairment of the structurattegrity of a building."Beach v. Middlesex Mut. Assur. C205
Conn. 246, 252 (1987#)Liberty Mutual agrees that tHendefined policy term ‘collapse’
includes coverage for any substantial impairmerthefstructural integrity of a building.” Def.
Mem. at 10 (citingBeach v. Middlesex Mutual Assurance , @85 Conn. 246, 247 (Conn. 1987).
Liberty Mutual, however, seeks to distinguBeachin two different ways: (1) by imposing an
imminence requirement; and (2) by suggestirag the substantial impairment standard
articulated inBeachis ill-defined, and therefore reqas the adoption of the Washington
Supreme Court’s definition, whialequires the collapse teenders such building or part of a
building unfit for its function or unsafe.” Def. Mem. at 15 (citi@geen Ann Park Homeowners
Ass’n v. State Farm Fire and Cas..C852 P.3d 790 (Wash. 2015))ltégnatively, in Liberty
Mutual’s view, the Court should certify the question to the Connecticut Supreme Court. Def.
Mem. at 14. The Court disagrees.

The Connecticut Supreme Court’s decisioB@achestablishes that the damage to the
Gabriel's basement walls could qualify as a “sufiisahimpairment of thetructural integrity of
a building,” an issue to be rdged by the finder of fact. IBeach a trial referee made the

relevant factual findings, rather than a juBge Beagh205 Conn. at 253 (“Having determined

1 Significantly, inBeach the plaintiffs had noticed a craokthe foundation wall of a building
they owned, and sought coverage under aarance policy that included coverage for
“collapse” but excluded coverage for damagesing from “settling, cracking, shrinkage,
bulging or expansion.” 205 Conn. at 248. Théhe,insurance company argued that “collapse”
should be interpreted one of tways: first, requiring a “suddeand complete catastrophe” or,
second, that reading the policyasvhole required it to be limiteto “casualty of a sudden and
cataclysmic naturejd.at 250-51, definitions rejected biye Connecticut Supreme Coud. at
252.



that the trial court was correct in its conclusibat this term [collapse] includes a substantial
impairment of the structural integrity of a burd, we need only note thdte trial referee found,
as a matter of fact, that the plaintiffs h@dven such impairment of their house.”). The
defendant insurance company there coultiddd “liable even though no actual caving-in
occurred and the structure was rertdered completely uninhabitabléd:

Liberty Mutual argues that “the imminenceaof actual collapse was a crucial element of
the analysis iBBeach” Def. Mem. at 11 n. 4. Based on the cases cit&each Defendant
argues that the Connecticut Supreme Court ménelgsformed an ‘actual collapse’ into a
substantial impairment of structural integritg’avoid the imminendccurrence of an actual
collapse.”ld. at 12. It concludes that there must be an imminence requirement built into the
Beachstandard, and that Plaintiffs canistiow such imminent collapse here.

Defendant’s argument finds no support in Beachruling. The Connecticut Supreme
Court rejected the viethat “collapse’ unmistakably connotassudden falling in, loss of shape,
or flattening into a mass of rubbléBeach,205 Conn. at 252, characterizing this view as one in
“the distinct minority.”Id. The court further noted that: &guiring the insured to await an
actual collapse would not onbe economically wasteful, butould also conflict with the
insured’s contractual and common law duty to mitigate damalgest 253 n.2. As a result,
afterBeach the Connecticut Supreme Court joineithwthe “more persuasive authorities” in
holding “that the term “collapse” is sufficidy ambiguous to include coverage for any
substantial impairment of the structural integrity of a building.”at 252 (citations omitted).

On Liberty Mutual’s motion for summajuydgment, the inquiry therefore becomes
whether the insurance company has met its uatel, viewing the facts in the light most

favorable to the Gabriels, demordéd that no jury could find sh a substantial impairment has
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occurredCf. Roberts264 F. Supp. 3d at 394 (“Because | code there is a genuine dispute of
material fact with regard t@hether the damage to the watisovered under the policy, | deny
Liberty Mutual's motion for summary judgment wrsspect to the Robertses' breach of contract
claim.”). The Court concludes it has not.

On this record, the parties engaged twgireers and they disagree about whether the
damage to the Gabriels’ home constitutes atantial impairment. MrGrandpré, the Gabriels’
engineer, notes that the wallsatcno longer be relied on to ¢ote to perform their intended
function.” Grandpré Report at 4. Additionally, hetes that the crumbling concrete has pushed
up the floor joists in severalgdes and bulged out in others, @aodsiders it likely that this
process will continue. Based on these observatMnsGrandpré concludes that the basement
walls are “substantially impairedld. Liberty Mutual’'s expertisputes these conclusions,
concluding that “[tlhe obserdecondition of the subjecbtindation is not a substantial
impairment to the structural integrity of ailoing, as it is adequatelsupporting the structure
with no immediate concern of imminecallapse.” Cianci Report at 6.

At this stage of the case, the Court’s role is not to weigh the credibility of these two
experts’ testimony, and the other evidence inr¢loerd, “and determine the truth of the matter
but to determine whether there is a genuine issue for tiatlérson477 U.S. at 249. Because,
on the record currently before this Court, a jooyld conclude that the damage amounted to a
substantial impairment, a genuine issuéact remains for resolution at tridflccord Roberts
2017 WL 3710062, at *13 (“Therefork¢onclude that the lossés the Robertses' basement
walls are not excluded from coverage as a matter of law. Whether the Robertses have proved that
their walls suffered a ‘substantial impairmen{ p&tructural integrity’ remains a matter for the

jury to decide.” (alterations in original)Belz 204 F. Supp. 3d at 463-64 (“Accordingly, the
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guestion of whether the damagas covered under the “collapgadvisions of the insurance
policy cannot appropriately besaved at the summary judgmerage and should be left for the
jury.”); Metsack 2017 WL 706599, at *6 (“Viewed in the lightost favorable to the Plaintiffs, a
material issue of fact exists as to whetheoweced collapse occurred before or during the period
covered by the Liberty Mutual Policy.”).

Liberty Mutual nevertheless, citing ert@vely to a hearing transcript Roberts v.

Liberty Mutual Fire Insurance Co3:13-cv-00435, argues that t@ennecticut Supreme Court’s
substantial impairment standardBeachrequires further clarificatiorSeeDef. Mem. at 14.
Certification to the Connecticut Supreme Coueréfore is warranted to “determine what the
undefined phrase ‘substantial impairment afictural integrity’ means.” Def Mem. at 14.
Liberty Mutual also argues that this Cbshould adopt the reasoning of the Washington
Supreme Court on the meaning of “substmipairment.” The Court disagrees.

Here, Liberty Mutual seems not to requesttification becawesthe definition of
“collapse” is unclear: that terhmas already been definedBeachas a substantial impairment of
structural integrity. Certificatin is not appropriate in sucircumstances where there is a
controlling appellate decisio®eeConn. Gen. Stat. Ann. 8 51-199b(d) (“The Supreme Court
may answer a question of law ca#dd to it by a court of the UniteStates or by the highest court
of another state or of a tribe tife answer may be determinatifean issue in pending litigation
in the certifying court and there is no controlling appellatiecision, constitutional provision or
statute of this state.”).

Significantly, the Court ifRobertsdeclined to certify the questioBee Robert2017 WL
3710062 at *4 n. 4. Likewise, Belz this Court noted that éhConnecticut standard is

“relatively clear” and found no “need for cerfifig this issue to the Connecticut Supreme
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Court.” 204 F. Supp. 3d at 46gee alsdMetsack2017 WL 706599 at *6 (agreeing wiBelz
and finding that Beachsupports finding certification inapprogte, because it treats the question
of whether a house was “substantially impéiras one of fact, not one of law.”).

Similarly, courts in this Distat have considered, but hagleclined to adopt the Supreme
Court of Washington’s standard. Queen Anne Park Homeowners Assoc. v. State Farm Fire
and Casualty Cothe Supreme Court of Washington defil “collapse” following certification
of a question from the Ninth Circuit. It deeid that “[c]ollapse” irthe Policy means the
substantial impairment of structuiategrity of a building or pamf a building that renders such
building or part of a building uitffor its function or unsafe in a manner that is more than mere
settling, cracking, shrinkagbulging, or expansionQueen Anne Parl@52 P.3d at 794 (Wash.
2015).

Defendant again requeststhhis court adopt thQueen Anne Pard#tefinition of
collapse. But “Connecticut state and federal turowever, consistently have declined to
follow the reasoning ocQueen Annand like casesRoberts 2017 WL 3710062, at *&ee also
Belz 204 F. Supp. 3d at 464 (“The Court findsreason to adopt Washington state law when
the standard in Connecticut is relatively clear,isdhere a need for certifying this issue to the
Connecticut Supreme Court. Metsack 2017 WL 706599, at *5 (findintno reason to deviate”
from approach iBelz)

2. Timing

Liberty Mutual also argues that the damagedscovered because it occurred before the
Gabriels owned the house. Def. Rep. Br. at Botes that Mr. Grandpuggested that the map

cracking will present itself with ten to fourteen years aftére concrete is poured, and that
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because the home was built in 1984 this clamuba be ripe between 1994 and 1998, well before
Liberty Mutual begamsuring the propertyd.

Put another way, Liberty Mutual does nugt dispute whether there has been a
substantial impairment, but when the damageslavhave amounted to a substantial impairment.
Viewed this way, it is clear that the questionmdfen the damage to the wall rose to the level a
substantial impairment is a factual inquiry best left to the jscgordMetsack 2017 WL
706599 at *6. (“Viewed in the light nsbfavorable to the Plaintiffs,raaterial issue of fact exists
as to whether a covered collapse occurredrbedoduring the periodovered by the Liberty
Mutual Policy.”)

3. The “Foundation” and “Retaining Wall” Exceptions

Finally, Liberty Mutual seeks to re-litege the issue of whether the policy terms
“foundation” and “retaining walls” are ambiguou3ef. Mem. at 19. Because the policy
“excludes coverage for loss to a foundation or ratgiwall unless the loss &direct result of
the collapse of the building,” a finding thather of these terms unambiguously applied to the
Gabriels’ claim would bar recoverid.

The Court, however, already rejected Liberty Mutual’s argument when considering its
motion to dismiss in this case. This Courtettmined that these terms were ambiguous when
ruling on the Defendants’ motion to dismiSeeGabriel, 2015 WL 5684063 at *3. In that
decision, this Court noted that courts in the Distoif Connecticut repeatedly have “held that the
terms ‘foundation’ and ‘retining wall’ are ambiguousId. (citing Bacewicz v. NGM Ins. Co.,

No. 3:08-cv-1530 (JCH), 2010 WL 3023882, at *1-4 (D. Conn. Aug. 2, 26Edas v. Liberty
Ins. Corp.,33 F. Supp. 3d 110, 115-16 (D. Conn. 20BBIz v. Peerless Ins. Cd6 F. Supp. 3d

157, 164 (D. Conn. 2014)). The ambiguous terms shmeilcbnstrued againktberty Mutual in
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line with long-established praipals of policy interpretatiorbee Gabrigl2015 WL 5684063 at
*3 (“Because these terms are ambiguous, the Coudtues them in the Gabriels’ favor, . . .,
and concludes that the Gabriels have allegedsjiiputhat coverage exsfor the damage to
their basement walls and that Liberty Mutbatached the policy by denying coverage.”)

Normally, “when a court has ruled on an isshat decision shoulgenerally be adhered
to by that court in subsequent stages in the same ¢tasieetd States v. Cayb657 F.3d 93, 102
(2d Cir. 2009) (internal quotations omittedge alsdelz,204 F. Supp. 3d at 463 (applying law-
of-the-case doctrine to nearly identicalippllanguage, procedural posture, and denying
insurer’s motion for summary judgment). A cooray, however, reconsider its pass decision in
certain “compelling circumstances, consisting @pally of (1) an intervening change in
controlling law, (2) new evidence, or (3) the néedorrect a clear erraf law or to prevent
manifest injustice.’Carr, 557 at 102.

Liberty Mutual argues thgtlhe law-of-the-case-doctringoes not apply and substantial
new evidence consisting of thélization of the ‘foundation’ irconnection with the problem of
which the plaintiffs complain mandates a findihgt ‘foundation’ is unabiguous.” Def. Mem.
at 22. The Court disagrees.

Liberty Mutual does not cite to any eviadenthe Court previouslgverlooked, although it
asks the Court to accord legal weight to thg te terms are used by an online dictionary and
television news reports, among atlseurces. Def. Mem. at 21, 28berty Mutual also does not
point to any way in which this Court’s earlgasion was clearly erroneous or why reaching the
same conclusion on summary judgmenuld cause manifest injustice.

Finally, Liberty Mutual has not shown any intening change in controlling law. Instead,

it cites almost exclusively to out-of-circuit precetietihat predate this Qd’s earlier decision in
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this caseSeeDef. Mem. at 22-26. Liberty Mutual algails to address the now numerous-
decisions in this District &t have held these found these terms to be ambiguous when
interpreting nearly identical policieSee, e.gBelz 204 F. Supp. 3d at 463 (applying the law-of-
the-case doctrine and concluding that‘tleems “foundation” andretaining wall” are

ambiguous and subject to multipksasonable interpretations.Ntetsack2017 WL 706599 at *5
(applying law-of-the-case doctrine and reaffingithat foundation and retaining wall were
ambiguous.)Roberts 2017 WL 3710062 at *12-*13 (holdirtgat “foundation” and “retaining
wall” are ambiguous terms and constigithem against berty Mutual).

As a result, this Court finds no reason tais# its previous detenination. Applying the
law-of-the-case doctrine, theoQrt determines that both “eething wall” and “foundation” are
ambiguous and should be construed againsttyibdutual. Ultimately, then, there remains
material issues of fact — whether there Ib@sn a substantial impairment and when that
impairment occurred — and the Gabriels’ claimas barred by any of the exclusions in the
policy.

Liberty Mutual’s motion for summary judgmewith respect to Count | therefore is
DENIED.

B. Breach of the Covenant of Good Faith and Fair Dealing

Liberty Mutual also moves for summary judgm on Count Il of the Complaint, which
alleges breaches of the covenant of good faithf@indlealing. In Connecticut, “[e]Jvery contract
imposes upon each party a duty of good faithfaindlealing in its performance and its
enforcement.’See Warner v. Konove210 Conn. 150, 154 (1989 entral New Haven
Development Corporation v. La Crepe, Int77 Conn. 212, 217 (1979). @eally, establishing

bad faith requires “both actual or constructive ftaor a design to mislead or deceive another, or
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a neglect or refusal to fulfill some duty omse contractual obligation, not prompted by an
honest mistake as to one’s rights or duties dyusome interested or sinister motivieldbetz v.
Condon 224 Conn. 231, 237 (199Denying coverage in itself does not constitute bad faith
where the insured’s right woverage is disputedmerican National Fire Ins. Co. v. Keneagk2
F.3d 264, 271 (“[1]t is not bad faith for an insute fight liability when policy coverage is
unclear.”);Ingersoll Milling Machire Co. v. M/V Bodena29 F.2d 293, 309-10 (2d Cir. 1987).
Normally, under Connecticut law, “[w]hether a pdnias acted in bad faith is a question of fact .
.. .” Renaissance Management Co. v. CotinecHousing Financial. Authority281 Conn. 227,
240, 915 A.2d 290 (2007).The Gabrialgue that the relevant pointtime was when Liberty
Mutual denied the claim, not as developadtigh counsel in the course of litigation. And
Liberty Mutual should have known of problems related to JJ Mottes Concrete and the treatment
of these claims by the courts. Liberty Mutual agthat there is no basis for claiming that it was
put on notice. Def. Rep. Br. at 9.

While the decisions in the District havedn clear regarding theeach of contract
claims, the rulings have diverged in their treatinof alleged breaches of implied covenants. In
Metsack this Court allowed the implied covenant claims to proceed beyond summary judgment,
finding “evidence that Liberty Mutual may have exercised bad faitheiintrestigation of the
Metsacks’ claim.” 2017 WL 706599, at *8. The cbconcluded a reasonable juror could also
find that Liberty Mutual had aetl in bad faith by failing to ewmult an engineer and for not
offering a sufficiently reasoned basis for its initial deri@l.This Court inBelzallowed the
implied covenant claims to proceed as we#lz 204 F. Supp. 3d at 468 (“Drawing all

inferences in favor of the plaiffs, a genuine factual disputemains as to whether Peerless
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denied the Belzes' claim with knowledge ttrag claim was covedeunder the policy. This
dispute is central to thgelzes' bad faith claim.”).

In Roberts however, the Court concluded that “déspny rejection of Liberty Mutual's
coverage position, | conclude ththe evidence in the recordnst sufficient for a reasonable
jury to conclude that Liberty Mutual denigte Robertses' claim in bad faith.” 2017 WL
3710062, at *14. The court noted that there wasighwef precedent suggesting that courts
would reject Liberty Mutual’snterpretations of the collapsed foundation provisions. The
court noted, however, that that elssv was not binding on other couatsd that “until such time
as those arguments are rejedtgdConnecticut's appellate couasthe Second Circuit, Liberty
Mutual is entitled to continue making thenhd: at *13.

While a close case, Plaintiffs have not plaeadugh evidence in the record to suggest
that this is more than a mereverage dispute. As addressed abawerts in this District have
denied summary judgment regarding the breadwoofract claims, but nsb of those decisions
postdate the denial of this claim. And, whildé&rty Mutual should havieeen aware of existing
Connecticut law that defined collapse in a gt might encompass the Gabriels’ claim, the
company might have in good faith consideregirtpolicy language diffent enough to warrant
disputing coverage for this tyéd claim. Plaintiffs also haveot placed testimony from Liberty
Mutual employees in charge of claims procegsn the record, or demonstrated that Liberty
Mutual employees denied the claim in bad faith.

Given these considerations, there is not sidfit evidence in the record for a jury to
conclude that Liberty Mutual aéed the claim in bad faith. Sumary judgment with respect to
Count Il therefore ISRANTED.

C. CUIPA and CUTPA

18



Finally, Liberty Mutual seeks to dismifize claims under CUIPA and CUTPA, arguing
that the Gabriels have failed to show that lipivas clear and that ¢ine was a general business
practice of denying these claims. Plaintiffs respbg arguing that liabilityvas clear, and that
Liberty Mutual had a policy of denying ctas even when liability was clear.

Under the CUIPA and CUTPA, plaintiffs mus¢monstrate that ansurer engaged in
“unfair settlement practices” witlsufficient frequency to indida a general business practice.”
Conn. Gen. Stat. 38a-816(6); Co@en. Stat. § 42-110a, et seq. Ltke claims in Count II,
courts in this District have diverged on addnegsiearly identical claims contained in Count Ill.
CompareBelz 204 F. Supp. 3d 457 (D. Conn. 2016) (degyinsurance company’s motion for
summary judgment on CUIPA claim becauseplantiffs cited three other matters where
insurance company unfairly settldisputes with similar factend insurance the company did
not provide evidence to contradict the plaintiffs’ claidgtsack 2017 WL 706599, at *9
(finding a genuine issue ofiaterial fact as to whether thmsurance company engaged in unfair
business practice because “[ijn addition fi@iang evidence that Liberty Mutual did not
sufficiently investigate their clai, Plaintiffs have offered evidence that Liberty Mutual and its
affiliates have been involved in 19 separate lawsuits (including the instant case) involving the
denial of claims arising fromdefective JJ Mottes concreteljth Roberts 2017 WL 3710062 at
*15 (“Here, | conclude that the existenceotiier nonbinding decisions that deemed Liberty
Mutual potentially liable wouleshot make it “reasonably clear’ahLiberty Mutual actually was
liable, and so could not pergiea reasonable jury to findathLiberty Mutual violated
CUTPA/CUIPA.").

Here, as irRoberts Plaintiffs have not put any ewdce into the record supporting that

Liberty Mutual had a general ptare of denying these claims redkess of each claim’s merit.
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While there are several decisions denyingusiary judgment on similar policy language, as
noted above, these decisions are non-bindimydo not clearly ¢sblish liability. See Roberts
2017 WL 3710062 at *14 (noting summary judgmerings only establish a factfinder could
find insurer liable, not that insurer is adtydiable). Plaintiffsdo not support their
CUTPA/CUIPA claim with any other record eweigce, such as depositions with insurance
company employees or other relevant individuals.

Given these considerationseth is not enough information the record to allow a
reasonable jury to conclude that Liberty tMai violated CUTPA/CWPA. Summary judgment
with respect to Counitl is thereforeGRANTED.

CONCLUSION

For the reasons addressed above, Defendant’s motion for summary judgDteNtiED
as to Count | anGRANTED as to Count Il and Ill. This case will proceed to trial.

SO ORDERED this 29th day of Decemp2017, in Bridgeport, Connecticut.

K& Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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