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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

MARITZA MONTANEZ,
Plaintiff,

V. CASENO. 3:15-cv-397(VAB)

D&D AUTO, LLC doing
business aBAIRFIELD
HYUNDAI and SAFE-GUARD
PRODUCTS INTERNATIONAL,
LLC,

Defendants.

RULING ON MOTIONS TO DISMISS, MOTION FOR JUDGEMENT ON THE
PLEADINGS, MOTION TO AMEND THE COMPLAINT,
AND MOTION FOR SANCTIONS

Maritza Montanez iiated this actia in March 2015 against D&D Auto, LLC
doing business as Fairfield Hyundai (“Fairfie¢fyundai”), a car ddership, and Safe-
Guard Products International, LLC (“f@aGuard”). Compl., ECF No. 1. Ms.
Montanez’s claims arise out of her puraha$ a used Mini Cooper from Fairfield
Hyundai and a service contract on that vehicle from Safe-Guaur§16-7, 10.

Ms. Montanez claims that the Defentiawiolated the Truth in Lending Act
(“TILA”), 15 U.S.C. 81601et seq, the Connecticut Unfair Trade Practices Act
(“CUTPA"), Conn. Gen. Stat. 842-11@aseq, and the Magnuson-Moss Warranty Act
(“MMWA"), 15 U.S.C. 82301et seq Id. 1. She also assertsichs of fraud, breach of
contract, breach of warrantyreach of the covenant gbod faith and fair dealing, and
common law misrepresentatiotd. She seeks compensatosyatutory, and punitive

damages as well as costs and attorney’s fieksit Prayer for Relief.
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Although Ms. Montanez’s Complaint asseatkof her claims generally against
both Defendants, in its Motion to Dismissafe-Guard contends that Ms. Montanez
targets Safe-Guard only with respect to lmeach of contract and MMWA claims. Safe-
Guard’'s Br. 1, ECF No. 14. MMontanez does not objet this charaterization of her
claims, thus, the Court will consider onlyee two claims against Safe-Guard. The
parties appear to agree that Ms. Montanezakasrted all claims listed in the Complaint
against Fairfield Hyundai.

The parties have filed a numbof motions. Each Defeant has filed a motion to
dismiss, ECF Nos. 13, 17, and Ms. Montaheg filed a Motion for Judgment on the
Pleadings against Safe-Guard, ECF No. 13erAhese three motions were fully briefed,
Ms. Montanez moved to amend her Complda@F No. 33, which Safe-Guard opposes.
Safe-Guard has also filed a Motion fanctions, ECF No. 38, claiming that Ms.
Montanez’s counsel has no good basis forsseion made in hemnitial Complaint and
another assertion she seeks to iaduer Proposed Amended Complaint.

The Court first will address the motions to dismiss and the Motion for Judgment
on the Pleadings. It will then address khation to Amend and Motion for Sanctions.
For the reasons that follow, Safe-Guamdiotion to Dismiss, ECF No. 13, SRANTED
IN PART andDENIED IN PART ; Ms. Montanez’s Motion for Judgment on the
Pleadings, ECF No. 15, BENIED; Fairfield Hyundai’s Motion to Dismiss, ECF No.
17, iIsGRANTED IN PART andDENIED IN PART ; Safe-Guard’s Motion for
Sanctions, ECF No. 38, BENIED; and Ms. Montanez’s Motion to Amend the

Complaint, ECF No. 33, iSRANTED IN PART andDENIED IN PART .



l. Factual Allegations

Ms. Montanez alleges thahe bought a used Mini Cooper from Fairfield Hyundai
on May 19, 2014 under a Retail Installment Contract. Compl. 16, ECF No. 1. She also
contends that she purchased a senvacgract issued by Safe-Guard for $2,500, which
Fairfield Hyundai represented covettbe car’s electronic componentsl. {7, 10. She
claims that Fairfield Hyundai s told her that the Mini @per was covered by a factory
warranty that expired “at 50,000 miles ougust 15, 2015,” whichever occurred fir$d.
113.

After Ms. Montanez purchased the carg sitleges that the engine light began
illuminating “regularly.” 1d. 8. She claims that the engirght problem was related to
a “TSB for the Mini Cooper related to the knock sensdd.”{[9, 19. She alleges that
both Defendants refused to pay for orhauize repairs on her Mi Cooper, thereby
forcing her to drive an unsafe vehicliel. 112, 14, 121-24. At least one dealer that
investigated the problem allegedly determineat thwas attributabléo the car having an
aftermarket radiold. 17.

Ms. Montanez contends that the fagtararranty and the Safe-Guard service
contract were in force at the time these incidents occutced{10, 13. She also alleges
that the Safe-Guard contraminsisted of “fine print” ad that Fairfield Hyundai never
provided her with the page of the c@ut describing coverage disclosutd. 11-12.

Ms. Montanez also allegesathFairfield Hyundai made dein misrepresentations
about the car it sold hand the payments she owed. She claims that Fairfield Hyundai
misrepresented that the car was a “one-owner vehitde 15. She also claims that

Fairfield Hyundai sold the car to hekrfowing it had an aftermarket radiold. 116. She



contends that Fairfield Hyundiicluded $750 GAP insurance and a $189 VIN Etch
service without asking her permission, withdigclosing the terms afonditions of such
inclusions, and without adlly etching her carld. 130-31.

She contends that Fairfield Hyundaildd to provide her with the “Buyer’s
Guide” or a DMV Form K-208.d. 1125, 33. She also alleges that Fairfield Hyundai
misrepresented the percentage intergstand the payments due on her installment
contract. Id. 1926-28" She contends that it disclasand charged her a higher license
and registration fee than was actually owed that its dealer conveyance fee was “well
over the standard price for such a feld” 129, 32.

Il. Motions to Dismiss (ECF Nos. 1317) and Motion for Judgment on
Pleadings (ECF No. 15)

Both Fairfield Hyundai and Safe-Guandve moved to dismiss Ms. Montanez’s
case in its entirety. Mots. To Dismiss, ENBs. 13, 17. First, they both argue that the
Court should dismiss the case under Federal Rule of Civil Proceg(ng1), because it
lacks subject matter jurisdiction. Second, theyh argue that Ms. Montanez has failed
to state legally viable claims under Fedétale of Civil Procedure 12(b)(6). Ms.
Montanez also seeks judgment on the pleadmger favor under Federal Rule of Civil
Procedure 12(c) against Safe-Guard omot. for J. on Pleadings, ECF No. 15.

The Court will address the arguments alsuliject matter jurisdiction first. It
then will address the Rule 12(b)(6) argants and the Motion for Judgment on the

Pleadings.

! Ms. Montanez alleges that the amounts she netedealy were lower than initially disclosed.
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A. Standard

“[F]ederal courts are courts of limited jurisdictionficathey must exercise that
jurisdiction withinthe prescriptions of Congress or the Constitutidarant, Nichols,
Houston, Hodgson, & Cortese-Costa, P.C. v. Dupb65 F.3d 56, 62 (2d Cir. 2009).
Rule 12(b)(1) requires a federal courtliemiss any case for which it lacks subject
matter jurisdiction without addressing the merigee Arbagh v. Y&H Corp546 U.S.
500, 514 (2006) (“[W]hen a federal coudnzludes that it lacks subject-matter
jurisdiction, the court must siniss the complaint in its erety...”); Fed. R. Civ. P.
12(b)(1). This Court hasibject matter jurisdiction overaase if (a) the parties are
completely diverse and the amount in cownérsy requirements are met, or (b) the
lawsuit requires the Court to decide a matter of federal Bee28 U.S.C. §§1331-1332.
In the latter case, a court may exerciggpemental jurisdictioover related state law
claims. See28 U.S.C. 81367(a). Ms. Montanegdss the burden @stablishing the
existence of subject matter jurisdictioBee Aurecchione v. Schoolman Transp. Sys.,
Inc., 426 F.3d 635, 638 (2d Cir. 2009homson v. GaskjlB15 U.S. 442, 446 (1942).

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a
plaintiff must state a aim for relief that is plausible on its facAshcroft v. Igbal 556
U.S. 662, 678 (2009). A claimfacially plausible if “the @intiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.’Id. Although “detailed factual altgations” are not required, a
complaint must offer more than “labels amhclusions,” or “a formlaic recitation of the
elements of a cause of action” or “nakessertion[s]” devoidf “further factual

enhancement.’Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555, 557 (2007).



At this stage, the Court accepts as tli¢actual allegations in the complaint and
draws inferences from thesdegjations in the light mostvarable to the plaintiff.
Newman & Schwartz v. Asplundh Tree Expert €02 F.3d 660, 662 (2d Cir. 1996)
(citations omitted). Generally, in resolviagRule 12(b)(6) motion, the Court also must
consider only “the facts as asserted witie four corners of the complaintNMcCarthy
v. Dun & Bradstreet Corp482 F.3d 184, 191 (2d Cir. 2007)n determining whether
the Court has subject matter jurisdiction,the other hand, the Court may consider
matters outside of the Complaint, if necess&ge Cortlandt Street Recovery Corp. v.
Hellas Telecommunications, S.A.R190 F.3d 411, 417 (2d Cir. 2015ge also United
States v. Space Hunters, 429 F.3d 416, 425-27 (2d Cir. 2005) (reversing a district
court’s grant of a motion to dismiss becaudeaked outside of the pleadings to resolve
the applicability of an affirmative defemshat did not relate to subject matter
jurisdiction).

In deciding a motion for judgment on thkeadings under Federal Rule of Civil

Procedure 12(c), the Court applies the satardard applicable to motions to dismiss

2 In resolving a motion to dismiss, the Court may also consider documents attached to the complaint or
incorporated into the complaint by referendécCarthy, 482 F.3d at 191. In this case, the Court has
identified no documents outside of the Complaint that may be considered at this time. While Safe-Guard
has attached its service contract to its Motion to Dismiss, the Court cannoecadnsithe contract is
mentioned in the Complaint and is integral to all of the claims against Safe-Guard, but the Court is not
certain that Ms. Montanez had the contract in hesgssion when she drafted the Complaint. Indeed, one
of the allegations in the Complaint is that Ms. Moetanever received the documbén its entirety and the
Complaint does not contain a quotation of any of the contracts terms. Compl. 112pECEds

Chambers v. Time Warner, In€82 F.3d 147, 153 (2d Cir. 2002) (“[T]he harm to the plaintiff when a
court considers material extraneous to a complaint is the lack of notice that the material may be
considered... a plaintiff'selianceon the terms and effect of a document in drafting the complaint is a
necessary prerequisite to the caaigbnsideration of the document on a dismissal motion; mere notice or
possession is hot enough.”) (citi@@rtec Indus., Inc. v. Sum Hidg. L.B49 F.2d 42, 47-48 (2d Cir.
1991));see e.g.U.S. Bank Nat'l Ass’n v. Bank of America, NMo. 12 Civ. 4873(CM), 2012 WL

6136017, at *2 (S.D.N. Dec. 11, 2012) (refusing to considertaar exhibits that were “central” to the
case, because there wasawvience that the plaintiff “relied atl upon the terms and effects of these
exhibits in drafting the Amended Complaint”). Similarly, Fairfield Hyundai has attached a number of
documents to its Motion to Dismidsuit there is no evidence thds. Montanez had access to them in
drafting her Complaint. That said, the Court doeshetieve that considerirgny of these extraneous
documents would alter the result in this case.



brought under Rule 12(b)(6)Hayden v. Patersqrb94 F.3d 150, 160 (2d Cir. 2010)
(citation omitted).

B. Subject Matter Jurisdiction

Ms. Montanez claims this Court has sdtjmatter jurisdiction over all of her
claims because she raises questionsdsrid law under TILA and the MMWA. Compl.
13, ECF No. 1 (citing 28 U.S.C. 81331, thddeal question statute, and 15 U.S.C.
81640(e), a provision of TILA enéibg private causes of action in federal court). She
contends that the Court should exercise supphtal jurisdiction owethe other state law
claims in her case, because tlagge out of the same factkl. (citing 28 U.S.C. 81367).

Both Safe-Guard and Fairfield Hyundagae that the Coutacks subject matter
jurisdiction because Ms. Montanez fails tatsta claim under federal law. Fairfield
Hyundai argues that the Court lacks subfeatter jurisdiction because Ms. Montanez
has failed to state claims under TILAtbe MMWA. Fairfield Hyundai’s Br. 2-3, 5-11,
ECF No. 18. It argues that because ttasdhe only two feder&tgal claims in the
case, the Court has no jurisiittm to hear the matteid. at 2-4.

Safe-Guard argues that Ms. Montanez hasddib state a claim that satisfies the
amount in controversy requirements of MBIWA, which is the only federal claim
against it. Safe-Guard’s Br. 3-4, ECF No. 1#also reasons thagyen if the Court has
subject matter jurisdiction over any claamserted against Fairfield Hyundai, the
remaining state law claim against Safe-Guodpreach of contract, is not sufficiently
related to the case againsirfkald Hyundai for the Courto exercise supplemental

jurisdiction. Id. at 4-5.



For the reasons that follow, the Courtds that Ms. Montanez has stated a TILA
claim and that it is appropriate to exssupplemental jurisdiction over the state law
claims against Fairfield Hyundai and Safada®d. It dismisses the MMWA claims
against both Defendants, because it findstti@mount in controversy has not been
satisfied and that it cannot exercisgglemental jurisdiction over MMWA claims.

1. TILA Claim against Fairfield Hyundai

Ms. Montanez does not specify in heraaint what aspect of Fairfield
Hyundai's conduct violates TILA. Howeveshe alleges that she purchased a Mini
Cooper from Fairfield Hyundai under a “Retiaistallment Contract.” Compl. 6, ECF
No. 1. She also claims that in making teale, Fairfield Hyundai failed to accurately
disclose the annual percentage rate, theusrtnof the monthly payments, the amount of
total payments, and some of the fees assmtmatth her purchase of the Mini Cooper.
Id. 9126-29. Because TILA requires certaisctbsures for credit transactions, these
allegations implicate the ActSeel5 U.S.C. 881601(a), 1637-163%e also Beach v.
Ocwen Federal Bankb23 U.S. 410, 412 (1998) (TILA'’s purpose is to “‘assure a
meaningful disclosure of cregderms™ and observing that the Act “requires creditors to
provide borrowers with cleand accurate disclosures of terms dealing with things like
finance charges, annual percentage rat@s@fest, and the borrower’s rights”) (quoting
15 U.S.C. 81601(a)xee also e.gPoulin v. Balise Auto Sales, In&NO. 3:08-cv-01618
(CSH), 2010 WL 1370862, at *2 (D. Conn. Apr. 5, 2010) (applying TILA to car
financing).

Fairfield Hyundai argues that the TILé&aim should be dismissed because it

complied with the “purpose” of the Achd provided Ms. Montanez with the sales



contract before her purchase. Faidielyundai’'s Br. 5-6, 7-8, ECF No. 18. This
argument does not present a basis for disngdie TILA claim at this time, because it
merely disputes facts alleged in the Compla#t this stage, the Court must assume that
allegations in the Complaint are true and raaly dismiss claims for legal insufficiency.
See Newman & Schwayrt02 F.3d at 662 (citation omittedyloreover, because TILA is
a remedial statute, even technical viaas can form the basis for liabilityseeKurz v.
Chase Manhattan BanR73 F. Supp. 2d 474, 479 (S.D.N.Y)3) (collecting cases).

Fairfield Hyundai also contels that dismissal of M&lontanez’s TILA claim is
appropriate, because she fails to “show” idegntal reliance, Fairfield Hyundai’s Br. 8-9,
ECF No. 18, citing cases indicag that detrimental reliangg required to recover actual
damages under TILASee e.gJaldin v. ReconTrust Co., N,A39 F. App’x 97, 103
(4th Cir. 2013)see also In re Currency Conversion Fee Antitrust Li2§5 F. Supp. 2d
385, 428 (S.D.N.Y. 2003) (“It is well-establishdaat a plaintiff must show detrimental
reliance to establish actual damages for a TWidlation.”) (collecting cases). However,
under TILA, parties can recover “statutory damagex€l5 U.S.C. §1640(a)(1)-(2).
Thus, a failure to plead reliance does notrewat dismissal of the TILA claim in its
entirety.

Ms. Montanez claims that she has pled reliance because she “relied on the
promise that a warranty would be applieaboth by purchasing it, and by following up
with a request to do warranty repairs.”.’$0pp. Br. 3, ECF No. 31. Ms. Montanez
appears to be referring to the “factory warrardiféged to apply to mear, as there is no
allegation that Fairfield Hyundaas a party to the service contract issued by Safe-

Guard. Compl. 113, ECF No. 1. Howewue Court does not understand how this



argument supports her TILA claim, because &gloot relate to her reliance on terms of
the credit arrangement.

Moreover, the Court disagrees that Mkntanez has plead that she actually
relied on any promises made in the warraatyindeed any otheldlaged representations
about the pricing and nature of her instaimhcontract. In her opposition to Fairfield
Hyundai’s motion, Ms. Montanez does not @tey particular allegations from the
Complaint in making this argument, nor cdae Court identify ay that would support
her theory> Accordingly, the aspect of Ms. Mantez’s claim that seeks actual damages
under TILA is dismissed without prejudic&ee In re Currency Conversion Fee Antitrust
Litig., 265 F. Supp. 2d at 431 (granting a motion to dismiss on a TILA claim for actual
damages because plaintiff falleo plead actual reliance)aldin, 539 F. App’x at 103
(affirming the same). The aspect of her claim seeking statutory damages under TILA
may proceed at this tinfe.

2. MMWA Claim against Fairfield Hyundai and Safe-Guard

Both Safe-Guard and Fairfield Hyundai aggbat the Courilcks jurisdiction to
adjudicate Ms. Montanez’s MMWA claim, because she has failed to satisfy the Act’'s
amount in controversy requirements. S@igard’s Br. 3-4, ECF No. 14; Fairfield

Hyundai's Br. 2-3, ECF No. 18. A party invokitigis Court’s subject matter jurisdiction

 Ms. Montanez’s arguments in her brief that she relied on promises made by FairfietthHyanmot save
her Complaint. Factual allegations that only apjreariefs are not part of the Complaint and cannot
defeat a motion to dismisSee e.gHarris v. N.Y. State Dep't of HealtB02 F. Supp. 2d 143, 175
(S.D.N.Y. 2002) (“A party cannot oppose a motion to dismiss through assertions of factfesasmtces to
documents not reflected in the complaint at issue tla@ parties’ pleadings cannot be amended by these
means.”);0'Brien v. Nat'l Prop. Analysts Partnerg19 F. Supp. 222, 229 (S.D.N.Y. 1989) (“[I]t is
axiomatic that the [cJomplaint cannot be amended by the briefs in opposition to a motion to dismiss.”).
* While Ms. Montanez’s claim for statutory damages is not well developed, the Court cannot find, at this
time, that there is no possibility that she has such a claae. Frazee v. Seavidwyota Pontiac, In¢.695

F. Supp. 1406, 1408 (D. Conn. 1988) (noting that “any technical violations” of TILA’s disclosure
provisions can support an award of statutory damages and that TILA is construed “in tieor of
consumer”).

10



has the burden of “proving that it appears toeasonable probabilityhat the claim is
excess of the statutojyrisdictional amount.”"Tongkook Am., Inc. v. Shipton Sportswear
Co, 14 F.3d 781, 784 (2d Cir. 1994). A plaintgftypically entitled to a “rebuttable
presumption that the face of the complasna good faith representation of the actual
amount in controversy.'Scherer v. Equitable Life Assurance Soc’y of \B&7 F.3d

394, 397 (2d Cir. 2003). Thus, the “legal impogdgipof recovery must be so certain as
virtually to negative the plaintiff'good faith in asserting the claim.Td. (quoting

Chase Manhattan Bank, N.A. v. ANat’'| Bank & Trust Co. of Chicag®3 F.3d 1064,
1070-71 (2d Cir. 1996)). Because the Court finds that Ms. Montanez cannot possibly
satisfy the MMWA's jurisdictional amount, must dismiss the MMWA claim.

The MMWA authorizes a consumer torigia private civil aiton in a federal
district court against a manufacer or retailer who fails toomply with the terms of a
written or implied warranty Seel5 U.S.C. §2310(d)(1)(B)The MMWA essentially
incorporates state law on breach of warraittgipes not createseparate substantive
cause of action but rather sets parameteder which a state law cause of action may be
decided in federal courtSee Fraiser v. Stanley Black & Decker, |ri09 F. Supp. 3d
498, 507 (D. Conn. 2015¢hiarelli v. Nissan N. Am., Inc14-CV-4327 (NGG) (VVP),
2015 U.S. Dist. LEXIS 129416, at 26-27 (E.D.N.Y. Sept. 25, 2015). The Act also
requires that, to be heard in federal callm&, amount in controveyf any single claim
in the case be $25 or more and that the amount for “all claims to be determined” in the
case be “$50,000 (exclusive of interests amgts)” or more. 15 U.S.C. §2310(d)(3)(A)-

(B); see also Lieb v. Am. Motors Carp38 F. Supp. 127, 131 (S.D.N.Y. 1982) (“For all
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claims aggregated, the amount in controversglusxe of interest and costs, must equal
or exceed $50,000.”).

Ms. Montanez does not allege the doflatount of damages she seeks in her
Complaint. Fairfield Hyundaiantends that all of Ms. Moahez'’s claims may be valued
plausibly at a total of $5,945.57. Fairfiehyundai’'s Br. 3, ECF No. 18. Safe-Guard
contends that her damages may be vahie®l ,862.57. Safe-Guard’s Br. 3, ECF No. 14;
Safe-Guard Reply 2, ECF No. 28. Ms. Mam¢z argues that Sa@&uard values the
claims at $4,367.57 and that this figure exles improperly $2,000 in statutory damages,
as well as an undisclosed amount in feest, $he seeks under TILA. Pl.’s Opp. Br. 4,
ECF No. 24. The text of the MMWA prohibitise consideration of fees in determining
whether the amount in controversy has baeh 15 U.S.C. §2310(d)(3)(B). The Court
will assume, without deciding, that statutalgmages may be considered and that Ms.
Montanez'’s view of Safe-Guard’s valuatiohthe claims applies, making Safe-Guard’s
claimed value of the case $6,362.57.

Ms. Montanez argues that both Safe-f@uend Fairfield Hyundai’'s proposed
figures fail to take into acmnt “the diminished value dhe vehicle, or the other
warranty problems that could surface when the initial engine ligghdsas is repaired.”
Pl.’s Opp. Br. 4, ECF No. 3Bl.’s Opp. Br. 4, ECF No. 248ut she does not provide a
dollar amount that represents the plausialeie of those claims. She also does not
allege in her Complaint that the defect daminished the value dfer car. Nor does she
allege any plausible basis to imagine thddiilonal problems will arise when the car is
fixed. The Court finds that these argumenistap speculative for &m to be considered

as part of the amount in controversyee Liep538 F. Supp. at 134 (“indirect harms, if

12



highly speculative, may not count tosla the jurisdiction amount”) (citingheel v. Port
of New York Auth457 F.2d 46, 49 (2d Cirgert. denied409 U.S. 983 (1972)%ee also
Riddles v. Sallie MaeNo. 08-CV-1499(NG), 2009 WL 37383, at *3 (E.D.N.Y. Nov. 4,
2009) (“[T]he Court finds that it is not reasably probable thadlaintiff can recover

more than [the amount in controversy requinadhis action; plaintiff’'s complaint offers
no rationale for the [$]1,150,000 in damage<laéns he is owed, or how the amount is
in any way related to his alletjans against the defendantsSge also Wood v. Maguire
Automotive, LLC508 F. App’x 65, 65-66 (2d Ci2013) (conclusory allegations
regarding the amount in controversy are enitled to a presumption of truth).

Ms. Montanez also contends in her opposition brief that Safe-Guard has
committed statutory theft, and that, as a result, she is entitled to treble damages on
$2,500, the value of the servicentract. Pl.’s Opp. Br. 5, ECF No. 24. This claim is not
in her initial Complaint and, as explaineddse, the Court denies the aspect of Ms.
Montanez’s Motion to Amend that seeks tlahat claim. Thughe Court has no basis
to consider this additional amount.

Finally, Ms. Montanez contends that exaasuming either Safe-Guard or Fairfield
Hyundai’'s calculations are correct, sheats the amount in controversy requirement
because she seeks punitive damages. ®bjs Br. 3-7, ECF No. 31; Pl.’s Opp Br. 3, 5-
8, ECF No. 24. A court may consider pwatidamages in determining whether the
jurisdictional amount has been met unther MMWA, only if those damages are
available under state lawliminez v. Going Forward, Inc25 F. Supp. 2d 54, 55 (D.
Conn. 1998) (citingsaval v. B.L. Ltd.710 F.2D 1027, 1033-34 (4th Cir. 1983));

Angelillo v. Harte Nissan, IncNo. 3:09-cv-1313 (WWER010 WL 569887, at *3 (D.
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Conn. Feb. 17, 2010) (citir§oyd v. Homes of Legend, Int88 F.3d 1294, 1298 (11th
Cir. 1999)). Punitive damages are availdblea breach of warranty under Connecticut
law, if a plaintiff claims that the breacleaurred “with a bad motive or with a reckless
indifference to the intests of others.”L.F. Pace & Sons, Inc. v. Travelers Indemnity
Co, 9 Conn. App. 30, 4&ert. denied201 Conn. 811 (1986) (quotifigiangle Sheet
Metal Works, Inc. v. Silvedl54 Conn. 116, 128 (1966Angelillo, 2010 WL 569887, at
*3.

Use of punitive damages to satisfy the jurisdictional amount requires close
judicial scrutiny, and a district court‘igaccorded greater discretion” in determining
whether the requiremés are satisfiedZahn v. Int'l Paper Cq.469 F.2d 1033, 1034 n.1
(2d Cir. 1972)aff'd on other grounds414 U.S. 291 (1973). For the Court to grant
Fairfield Hyundai’s motion, “[ijt must appear &legal certainty that the claim is really
for less than the jurisdictional amount.at’'the time the complaint is filecst. Paul
Mercury Indem. Co. v. Red Cab C803 U.S. 283, 289 (193&)fall v. Earthlink
Network, Inc, 396 F.3d 500, 506 (2d Cir. 2005) (citations omitted).

Assuming without deciding, that Ms.dvitanez could recover punitive damages
under Connecticut law, she has failedhow that an award of punitive damages will
satisfy the required fisdictional amount. Under Connauit law, punitive damages for
tort claims, including breach of warranty, aadculated as the “expenses of litigation less
taxable costs.”Silver, 154 Conn. at 12Angelillo, 2010 WL 569887, at *3 (“Under
Connecticut law, punitive dargas awarded for a wanton tort are limited to attorney’s

fees less taxable costs”).
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As this Court has noted in the past, Bhee Process Clause constrains the amount
of punitive damages a court may awaBklisle v. Cruz Auto Sales, LL.So.
3:11cv1902(MRK), 2012 WL 2061622, at {R. Conn. June 6, 2012) (citirigarm Mut.

Auto. Ins. v. Campbelb38 U.S. 408, 416 (2003) (“Whittates possess discretion over
the imposition of punitive damages, it is wedtablished that there are procedural and
substantive constitutional limitatiol® these awards... The Due Process Clause...
prohibits the imposition of grossly excessiveadoitrary punishments on a tortfeasor.”)).
While the Supreme Court has not articulated a bright-line rule for when a punitive
damages award is unconstitutionally excesstveas observed that “[punitive damages]
award[s] of more than fodimes the amount of compensatory damages might be close to
the line of constitutional impropriety.Farm Mut. Auto. In$.538 U.S. at 424-25 (citing
Pacific Mut. Life Ins. v. Haslip499 U.S.1, 23-24 (1991BMW of N. Am., Inc. v. Gore

517 U.S. 559, 581 (1996)).

Here, for Ms. Montanez to satisfy thenount in controversy, the Court must
award punitive damages seven or eight timessthe of the compensatory damages that
have been plausibly shown. The amount in controversy cannot be satisfied if it depends
on this Court violating due procesBelisle, 2012 WL 2061622, at *2-3. Accordingly,
the Court finds that Ms. Montanez hasdd to satisfy the MMWA’s amount in
controversy requirements.

Ms. Montanez argues that, even if she failsneet the jurisdictional amount, the
Court may exercise supplemental jurisdiction over her MMWA claim because she has
stated a valid TILA claim. Pl.’s Opp. Br. 8, ECF No. 31; Pl.’s Opp. Br. 2-3, ECF No. 24.

The Court disagrees. The tettthe MMWA provides that “a claim shall be cognizable
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in a suit brought” in federal court l@ss jurisdictional awunt is satisfied.15 U.S.C.
§2310(d)(3).

While Ms. Montanez does cite to case lsupporting her position, these cases are
not binding on this Court and were not decided is @ircuit. Most district courts in this
Circuit have determined that federal cowasnot exercise supplemental jurisdiction over
MMWA claims, unless the amount in cooversy requirements the Act provides are
satisfied. See e.gJager v. Boston Road Auto Mall, In8lo. 14 Civ. 614(LLS), 2015
WL 235342at *4 (S.D.N.Y. Jan. 15, 2015) (holditigat the amount in controversy
requirements of the MMWA foreclosed awt’s ability to exercise supplemental
jurisdiction over claims broughinder the Act that do nateet those requirementg)gb,
538 F. Supp. at 140 (samé&pin v. Kangadis Food IncNo. 13 Civ. 2311(JSR), 2013
WL 3936193, at *1 (S.D.N.Y. July 26, 201@)ismissing an MMWA claim because it
failed to meet the jurisdictional amoumtcasupplemental jurisdiction under another
federal statute could not applygee also Alkhatib v. New York Motor Gih.C, Nos.
CV-13-2337(ARR), CV-13-5643(ARR), G¥3-7290(ARR), CV-13-7291(ARR), CV-
14-2980(ARR), CV-14-2981(ARR), 2015 WL @B340, at *24 (E.D.N.Y. June 3, 2015)
(observing that most courts in the Seconat@t have reached this conclusion) (R. &

R.). The Court is persuaded that, based eridht of the Act and the reasoning of other
district court rulings in thi€ircuit, the MMWA does nadllow cases to be brought in
federal court unless the amount in controvésssatisfied. Accordingly, the Court has no

jurisdiction over the MMWA claims, and they are dismissed.
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3. Supplemental Jurisdiction

Because the Court has found that M&rthnez has stated a valid TILA claim
and that all of the other sealaw claims she alleges ardfmiently related to the TILA
claim, the Court exercises supplementakpliction over those claims. 28 U.S.C.
81367(a). Safe-Guard argues that the Cdwtilsl not exercise sugghental jurisdiction
over the only remaining state law claim agaitydtecause this claim does not arise out of
the same facts as the TILA claim. f&&uard’s Br. 4-5, ECF No. 14. The Court
disagrees.

If the Court has federal question juiiiibn over any claim in a case, it may
exercise supplemental jurisdiction over “all atb&aims that are so related to claims in
the action within such original jurisdictighat they form part of the same case or
controversy.” 28 U.S.C. 813&)( Claims arise under tlsame case or controversy
where they “derive from a common nucleafsoperative fact’ and are such that one
would ordinarily expect them to iged in one judicial proceeding.People ex rel.
Abrams v. Terry45 F.3d 17, 23 n.7 (2d Cir. 1995) (quotldgited Mine Workers of Am.

v. Gibbs 383 U.S. 715, 725 (1966)).

All of the claims at issue in this case arose out of the same transaction, and the
claims against Safe-Guard specifically inaplie some representations made by Fairfield
Hyundai. Accordingly, the Court finds thiais appropriate t@xercise supplemental
jurisdiction over the claims agnst Safe-Guard, and that it cannot dismiss them for lack

of subject mattejurisdiction.
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C. Remaining Claims against Fairfield Hyundai

Fairfield Hyundai argues thatl of Ms. Montanez’s eims should be dismissed
for failure to state a claim upon which relezin be granted under Federal Rule of Civil
Procedure 12(b)(6). In the alternativeirfrald Hyundai asks the Court to order Ms.
Montanez to file a “more definitive statement of her claims” including breaking the
claims into separate counts. Fairfielgundai’'s Br. 21-24, ECF No. 18. The Court will
examine the viability of each of Ms. Montanez’s remaining claims against Fairfield
Hyundai in turn. The amendments proposethe currently pending Motion to Amend
the Complaint, ECF No. 33, do not change the analysis.

1. Fraud against Fairfield Hyundai

Fairfield Hyundai argues #t Ms. Montanez’s fraud &im is not pled with
sufficient particularity under Federal Rule@ivil Procedure 9(b) Fairfield Hyundai’s
Br. 11-13, ECF No. 18. Rule 9(b) provides sakpleading rules for allegations of fraud
or mistake. Fed. R. Civ. P. 9(b). For thasens that follow, the Court agrees and grants
Fairfield Hyundai’s Motion to Dismiss tHeaud claim without prejudice.

Rule 9(b) provides that, in alleging fradd, party must state ih particularity the
circumstances constituting fraud.” Fed. R. ®v9(b). To satisfy this rule, a plaintiff
must allege “the time, place, speaker, aoohetimes even the content of the alleged
misrepresentations.Luce v. EdelsteirB02 F.2d 49, 54 (2d Cir. 198&)arsco Corp. v.
Seguj 91 F.3d 337, 347 (2d Cir. 1996) (observihgt when a complaint includes a claim
of fraud, “it must (1) detail the statements ¢gmissions) that the plaintiff contends are

fraudulent, (2) identify the speaker, (3atst where and when the statements (or
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omissions) were made, and (4) exphaimy the statements (or omissions) are
fraudulent.”) (citations omitted).

While Rule 9(b) allows general allegatis regarding state of mind, such general
allegations must be accompanied by descmgtiaf the “events which [plaintiff] assert[s]
give rise to a strong inference” tife defendant’s state of min&oss v. A.H. Robins Co.,
Inc., 607 F.2d 545, 558 (2d Cir. 1979); Fed. R. Gv9(b) (“Malice, intent, knowledge,
and other conditions of a persomsnd may be alleged generally.Shields v. Citytrust
Bancorp, Inc. 25 F.3d 1124, 1128 (2d Cir. 1994) (“[T]he relaxation of Rule 9(b)’'s
specificity requirement for samer must not be rataken for license to base claims of
fraud on speculation and conclusory allegatiohlerefore... we mguire plaintiffs to
allege facts that give rige a strong inference of frauduit intent.”) (citations and
internal quotation marks omitted). A strondeirence of fraud exists where plaintiff
alleges (a) “facts to show that defendants had both motive and opportunity to commit
fraud, or (b) [ ] facts thatonstitute strong circumstaal evidence of conscious
misbehavior or recklessnessicito v. IMCERA Grp., Inc47 F.3d 47, 52 (2d Cir. 1995)
(citation and internal quotations omitte@abrielle v. Law Office of Martha Crooglo.
3:10cv1798(WWE), 2012 WL 460264, at *4 (D. CoReb. 9, 2012) (citation omitted).

To state a common law fraud claim under Caticat law, a plaintiff must allege

111

facts in support of the followg: “(1) a false representatn was made [by the defendant]
as a statement of fact; (2) the statehveais untrue and known to be so by [the
defendant]; (3) the statement was made Withintent of inducing reliance thereon; and

(4) the other party relied on the statement to his detrime8tuiart v. Freiberg316
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Conn. 809, 821 (2015) (quotiM¢pzami v. Patrons Mut. Ins. C&80 Conn. 619, 628
(2006)) (alterations in original).

Ms. Montanez fails to specify in h@omplaint what aspects of Fairfield
Hyundai's conduct she believes constitutes fratlide Court’s best guess is that she
bases her fraud claim on the allegations Haatfield Hyundai “represented” that it sold
Ms. Montanez a Safe-Guard contract thatered her electronic ogponents, that it
represented that the car wagre-owner vehicle, and thatsold the car “knowing it had
an aftermarket radio.” Compl. 117, 15-16,FER0. 1. Fraud could also be implicated by
some of the alleged misrepresentations ablmitosts of the cand the services she
allegedly was billed for but did not reque#d. 26-31. She alleges that all of the
Defendants’ acts were done “intentionally andioreckless disregamaf the rights of the
consumer plaintiff.”1d. §37.

The Court finds that Ms. Montanez has natdosufficient specific facts to raise a
“strong inference” that Fairfield Hyundai committed frautee Ros$07 F.2d at 558.

Ms. Montanez does not allege anywheréhien Complaint that Fairfield Hyundai had a
motive to commit fraud. She also generallysféo allege thait actually knew or had
reason to know the statements it made taabeut the car were false. For example, Ms.
Montanez alleges that FairfieHyundai represented thatf&a5uard’s service contract
would cover her electronic components, butdbes not allege that they knew otherwise.
Allegations of knowledge or intenterequired to state a fraud clairBee e.gClaude v.
Wells Fargo Home MortgCIVIL ACTION NO. 3:13-cv-00535, 2014 U.S. Dist. LEXIS
112493, at 15-16 (D. Conn. Aug. 14, 2014) (granting a motion to dismiss a fraud claim

because plaintiff failed to plead specificts, rather than unsupported conclusions,
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showing that raised a strong inference of frasd§ also Datto Inc. v. Braban856 F.
Supp. 2d 354, 380 (D. Conn. 2012) (“The mere tlaat a party has breached a contract
does not create a strong irdace of fraud.”) (citatioand internal quotation marks
omitted). At this stage, virtually all of M8ontanez’s allegations could be consistent
with mere negligence or incoregence, rather than frau&ee e.g.Tatum v. Oberg

CIVIL ACTION NO. 3:08-CV-1251 (JCH), 2000.S. Dist. LEXIS 118347, at 10-11 (D.
Conn. Dec. 18, 2009) (deny a motion to am#gredcomplaint with respect to a fraud
claim as futile under Rule 12(b)(6) becatlse allegations more plausibly supported a
“professional malpractice claim” as opposed &uit). Thus, they fail to state a claim for
fraud.

The Court also finds that Ms. MontanesHtailed to plead any aspects of her
fraud claims with sufficient particularity survive Rule 9(b). For example, Ms.
Montanez alleges that Fairfieltlyundai sold the car to her “on the representation that it
was a one-owner vehicle [ani} was not.” Compl{15, ECF No. 1. But she fails to
allege when, how, or by whomahrepresentation was madgee Luce802 F.2d at 54
(affirming a grant of a motion to dismiss undéRrle 9(b) where allegations of fraud were
conclusory and failed to indicate to which defant they applied). With respect to her
claim about the aftermarket radio, Ms. Montadees not allege that a misrepresentation
was made at all, only that FairfieHyundai knew the car had such a radéee Stuart
316 Conn. at 821 (noting a false statement asaantial element of a fraud claim). She
also fails to allege when and how this e@ntation was made her, and who made it

and, thus, fails to satisfy Rule 9(b).
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The Court cannot identify any factual sceaalleged in the Complaint that could
plausibly support a fraud claim and that si&s the requirements of Rule 9(b).
Accordingly, Ms. Montanez'’s fraud chaiis dismissed without prejudice.

2. Misrepresentation against Fairfield Hyundai

Fairfield Hyundai argues # Ms. Montanez has failed to state a claim for
misrepresentation because she has not alkbgedhe relied on any statement it made.
Fairfield Hyundai’s Br. 20, ECF No. 18Vs. Montanez does not indicate in her
Complaint what type of mispresentation she allegeSee Citino v. Redevelopment
Agency 51 Conn. App. 262, 273 (1998) (observing that negligent and innocent
misrepresentation are causes of action in Connecticut) (citations onottedyled on
other groundsy Kaczynski v. Kaczynski94 Conn. 121 (2009%;entimark Corp. v. Vill.
Manor Assocs. Ltd. P’shjd13 Conn. App. 509, 522 (2009) (recognizing fraudulent
misrepresentation as a cause of action)r dées she allege with specificity the conduct
that she believes supports a misrepresienmtalaim. The Court assumes that her
misrepresentation claim implicates tame conduct as her fraud claim.

The Court agrees that reliance is geligmnecessary element of any type of
misrepresentation clainSee Olsen v. Weiddo. 536688, 1998 WL 420780, at *2
(Conn. Super. Ct. July 20, 1998) (“[an] essdrglement of misrepresentation, whether
fraudulent, negligent or inment is that the plaintiflustifiably rely on the representation
in question.”) (alteration aneimphasis in original) (citingVilliams Ford, Inc. v. Hartford
Courant Co, 232 Conn. 559, 575 (199%\tatyas v. Minck37 Conn. App. 321, 323
(1995));see also e.gStuart 316 Conn. at 821-22 (enumerating reliance as one of the

required elements of negligent misrepresémat It also agrees that Ms. Montanez
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could have specified more clearly that séiked on the various misrepresentations she
relied on in purchasing the car.

To the extent that Ms. Montanez assartdaim of negligent misrepresentation,
the Court finds that she has alleged one adequately. To state a claim for negligent
misrepresentation, a plaintiff must allege $aict support of the follwing: “(1) that the
defendant made a misrepresentation of fActhat the defendant knew or should have
known was false, and (3) that the plaintétsonably relied on the misrepresentation, and
(4) suffered pecuniary harm as a resulStuart 316 Conn. at 821-22 (2015) (quoting
Nazamj 280 Conn. at 626).

Here, Ms. Montanez alleges that Faidiélyundai told her tt her car was a
“one-owner vehicle” when it was not and pra&d her with certain pricing information
that was incorrect. These allegations $atise first three elements, because they
indicate plausibly that Fairfield Hyundai knewshould have known the nature of the car
it sold, and that Ms. Montanezas reasonable to rely on teegpresentations about the
car. Ms. Montanez also claimed that shéfered monetary harm, in that she was
required to pay for repairs on her car thia believes should have been covered under
the factory warranty or the Safe-Guahtract. Although the causal link between
Fairfield Hyundai's misrepresentations and feguniary harm is quite weak, at this
stage, the Court cannot find that heiwl is entirely implausible.

To the extent that Ms. Montanez kes an intentional or fraudulent
misrepresentation claim, as explained abowanialyzing her fraud claim, she has failed
to meet the standard of Rule 9(b) besifying the time, place, and speaker of any

alleged misrepresentation. Fed. R. Civ. P. H&¢; e.g.James F. Canning Agency V.
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Nationwide Ins. Co. of ApiNo. 3:09 CV 1413 (MRK), 2010 WL 2698292, at *2-3 (D.
Conn. Mar. 10, 2010) (observing that a claifintentional misrepresentation must
satisfy Rule 9(b) and finding the complaint fell short of this standard because the
allegations were too conclusory to genegatstrong inference of fraud”). Thus, any
intentional misrepresentation claim is dissed without prejudice. Ms. Montanez’s
negligent misrepresentation claim againstfiedd Hyundai may proceed at this time.

3. Breach of Contract and the Coveant of Good Faith and Fair
Dealing against Fairfield Hyundai

Fairfield Hyundai argues thads. Montanez has failed state a claim of breach
of contract because she does not identify warticularity the povision of the contract
she believes Fairfield Hyundaolated. Fairfield Hyundai's Br. 16, ECF No. 18. It
argues that her allegations that FairfielglHdai was obligated to repair her car under the
contract are too vagued. at 16-17. The Court agrees.

To state a claim for breach of contracplaintiff must plead facts supporting the
following elements: “(1) formation of an eement, (2) performance by one party, (3)
breach of the agreement by the opposing party, and (4) damagmsig v.

Citimortgage, Ing.No. 3:11-cv-01363-WWE, 2012 WA371532, at *2 (D. Conn. Sept.
24, 2012) (citingicCann Real Equities Series XXII, LLC v. David McDermott
Chevrolet, InG.93 Conn. App. 486, 503 (2006)). Ms. Montanez’'s Complaint does not
indicate what contract sldaims to have entered with Fairfield Hyundai that was
breached. Thus, she fails to allege facts in support of the first and third elements.

Ms. Montanez alleges thtte car she bought was covered by a “factory
warranty” but does not providey more information about the parties to this agreement

or its nature. Compl. 113, ECF No. 1. $itso alleges that she entered into a sales
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contract with Fairfield Hyunddut does not clarify what, if any, of its provisions she
claims Fairfield Hyundai violatedld. 6. She argues that the “Defendants breached
their contract by not complying with applidalstatutes,” but d@enot explain why she
believes this assion to be true.ld. 136 (citing, among otherBarmers’ & Merchants’
Bank v. Fed. Reserve Bar#l62 U.S. 649, 660 (192Htarlach v. Metro. Prop. &

Liability Ins. Co, 221 Conn. 185, 192 (1992)). Nor ddds. Montanez address or
clarify this claim further in her opposition briefs. Without more information, the Court
cannot determine whether Fairfield Hyundai yasty to a contract that it breached.
Accordingly, the breach ofonitract claim against FairfiélHyundai is dismissed without
prejudice.

Ms. Montanez also alleges that Faidié¢lyundai breached the implied covenant
of good faith and fair dealing. The vast méjoof contracts includ@n implied covenant
of good faith and fair dealing, which ajées as a rule of interpretatioklagnan v.
Anaconda Indus., Inc1,93 Conn. 558, 566 (1984) (noting that the Restatement (Second)
of Contracts recognizes this covenant iergwontract) (citing Rgatement (Second) of
Contracts 8 205 (1979)Bupta v. New Britain General Hosg39 Conn. 574, 598
(1996) (“Every contract caes an implied covenant of good faith and fair dealing
requiring that neither party do anything that wijure the right of the other to receive the
benefits of the agreement.”) (citatiand internal quotation marks omitteDg La
Concha of Harford, Inc. v. Aetna Life Ins. CB69 Conn. 424, 433 (2004) (“The
covenant of good faith and fair dealing pnegoses that the terms and purpose of the

contract are agreed upon by the partiestaatiwhat is in dispute is a party’s
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discretionary application or interpretationab€ontract term.”jcitation and internal
guotation marks omitted).

To state a claim for breach of the coaat of good faith and fair dealing, Ms.
Montanez must allege thatiFeeld Hyundai acted in bad it by impeding her right to
receive benefits that she reasogabtpected under the contrac@olon v.
Commonwealth Annuity & Life Ins. C&o. 3:08-CV-00079 (PCD), 2008 WL 2185923,
at *2 (D. Conn. May 22, 2008) (citinge La Concha of Hartford, Inc269 Conn. at
433);see also Magnari,93 Conn. at 567 (describing tbevenant as a “rule of
construction designed to fulfill the reasonablpexntations of the contracting parties as
they presumably intended.)andry v. Spitz102 Conn. App. 34, 43 (2007) (*‘a party
who evades the spirit of the contract... mayiébkle for breach of the implied covenant
of good faith and fair dealing™) (quoting 23 WillistoBontracts§63.22, p. 508 (?led.
2002)).

As noted above, Ms. Montanez fails to geclearly that Fairfield Hyundai is a
party to the factory warranty. She does alldgd it is a party to the Retail Installment
Contract, but provides no information abthw terms of that contract, much less
allegations indicating that Féigld Hyundai acted in bad faitie deprive of her bargained
for benefits. Without more, Ms. Montanezlkim for breach of the covenant of good
faith and fair dealing must besthissed without prejudice.

4. CUTPA against Fairfield Hyundai

Fairfield Hyundai argues # Ms. Montanez has failéd state a CUTPA claim

because she fails to plead the claim witfiisient particularity. Fairfield Hyundai’'s Br.

13-14, ECF No. 18. It also argues herrdl&ails because she has not alleged a
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sufficiently “aggravating” circumstance soistain CUTPA liability for a breach of
contract. Id. at 15-16. In her opposition brief Fairfield Hyundai’'s motion, Ms.
Montanez only mentions her CUTPA claim once and does not address the claim
substantively. Pl.’s Opp. Br. 6, ECF No. 3lhe Court finds that Ms. Montanez has
succeeded in stating a CUTPA claim.

CUTPA provides that “[n]o person shallgage in unfair methods of competition
and unfair or deceptive acts or practices in the conduct of any trade or commerce.” Conn.
Gen. Stat. 842-110b(a). To €& CUTPA claim, Ms. Montanerust allege facts that in
support of the following: (1) that she suffer@a ascertainable loss of money or property,
(2) that was caused by, (3) an unfair methodawhpetition or an unfair or deceptive act
in the conduct of any trade or commer&ee id8842-110b(a), 42-110g(a).

For an act to be unfair, Connecticut dsuook at “(1) [w]hether the practice,
without necessarily having been previoustnsidered unlawfubffends public policy...
in other words, is it within at least themenbra of some commonwa statutory or other
established concept of unfag@ss; (2) whether it is immdrainethical, oppressive or
unscrupulous; (3) whether it causebsantial injury to consumers. .Naples v.
Keystone Bldg. & Dev. Corp295 Conn. 214, 227 (2010) (citati and internal quotation
marks omitted). A practice need not meet akéhcriteria to constitute an unfair trade
practice, but rather may be unfair “becaasthe degree to which it meets one of the
criteria or because to a lesssttent it meets all three.ld. at 228 (citation and internal
guotation marks omitted).

For an act or practice to be decepfiLg“there must be a representation,

omission or other practice likely to misleaghsumers,” (2) “consumers must interpret
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the message reasonably under the circumstdranes (3) “the mistading representation,
omission, or practice must be material — tbalikely to affect consumer decisions or
conduct.” Bank of New York v. Nat'l Fundinlo. X01CVv000171525S, 2005 WL

527749, at *5 (Conn. Super. Ct. Jan. 21, 2005) (cBiagthington Savings Bank v.
Rodgers40 Conn. App. 23, 28 (1995pee also Caldor, Inc. v. Heslia15 Conn. 590,

597 (1990) (citation omitted). Deceptive acts under CUTPA include a broader range of
conduct that common law claims fivaud or misrepresentatioWVilkins v. Yale Uniy.

No. CV106014646S, 2011 WL 1087144, at *4 (CaBuaper. Ct. Feb. 25, 2011) (citing
Muniz v. Kravis 59 Conn. App. 704, 713 (2000)).

Ms. Montanez does not indicate whiclpests of Fairfied Hyundai’s alleged
conduct she believes constitute an unfair @egéve trade practice. The Court surmises
that she believes the unfair or deceptive ficadncludes her allegations that Fairfield
Hyundai misrepresented the giof her purchase and thdura of the services she
received. She claims that those acts vdemge “as a matter of routine practice and
procedure.” Compl. Compl. 137, ECF No. 1.

At this stage, Ms. Montanez has ghel sufficient facts on her CUTPA claim
under either the deception or unfairness standArdlaim of negligent misrepresentation
can support a CUTPA clainBee e.gAbrams v. Riding High Dude Rand¥g.
CV970345046S, 1998 WL 59569, at *2 (Conn. Sufm. Feb. 5, 1998) (“Negligent
conduct supporting CUTPA claims usually involves negligent misrepresentation.”)
(internal quotation marks omitted) (citiRgishwalko v. Bob Thomas Ford, In83
Conn. App. 575 (1994)Bartold v. Wells Fargo Bank, N.ANo. 14-cv-00865 (VAB),

2015 WL 7458504, at *6 (D. Conn. Nov. 24, 20{5Negligent misrepresentation
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suffices... as an aggravating factor makingeabh of contract action also the basis of a
CUTPA claim.”™) (quotingRomulan Realty, LLC v. Old Lyme Prods., JiND.
CV115014161S, 2011 WL 6934754, at *2 (Conn. Super. Ct. Dec. 7, 2011))).

Ms. Montanez need not plead such arolaiith particularity under Rule 9(b).
Tatum v. Oberg650 F. Supp. 2d 185, 195 (D. Conn. 2009) (allowing an aspect of a
CUTPA claim to proceed without satisfigy 9(b), because the conduct at issue was
something less than fraud, but still implicated CUTP& also Associated Inv. Co. Ltd.
P’ship v. Williams Assocs. J\230 Conn. 148, 158 (1994) (noting that a plaintiff need not
prove fraud to show entitlement to religider CUTPA). Nor need she allege that
Fairfield Hyundai knew that any of its regg@entations about tloar were false See e.g.
Web. Press Servs. Corp. v. New London Motors, 208 Conn. 342, 363 (1987)
(observing that CUTPA claiant need not prove fidant’s knowledge that
representation was false). Accordinghairfield Hyundai’'s Motion to Dismiss the
CUTPA claim is denied.

5. Breach of Warranty against Fairfield Hyundai

To state a claim for breach of warranty, aipliff must plead “(1) existence of the
warranty; (2) breach of the warrantyidh ](3) damages proximately caused by the
breach.” McConologue v. Smith & Nephew, In8.F. Supp. 3d 93, 114 (D. Conn. 2014)
(citations omitted). An express warranty is “[a]ny affirmation of fact or promise made by
the seller to the buyer which relates to glo@ds” or “any description of the goods” that
becomes “part of the basis of the bargai@dnn. Gen. Stat. 842a-2-313. Here, Ms.
Montanez claims that Fairfield Hyundaieached an express warranty by making a

promise about the nature of the car, that & wane-owner car, that was untrue. Compl.
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118, ECF No. 1. While the Complaint’s alléigas about how this alleged breach of
warranty caused Ms. Montanez harm are sparse, at this time, the Court will allow the
claim to go forward.
6. Motion for More Definite Statement

On the claims which remain in the caBairfield Hyundai asks the Court to order
Ms. Montanez to file a more fieite statement of her claimasder Federal Rule of Civil
Procedure 12(e). Fairfield Hyundai’'s.B1-24, ECF No. 18. These motions are
“generally disfavored” and “are not intended to substitute for the ‘normal discovery
process.” Vaden v. Lantz459 F. Supp. 2d 149, 151 (D. Conn. 2006). Because this case
has proceeded through discovery, this motidDESNIED without prejudice.

D. Remaining Claims against Safe-Guard

As noted above, Ms. Montanez only assénto claims against Safe-Guard. The
MMWA claim has already been dismissed, tthes only remaining claim is the breach of
contract claim. In addition, Ms. Montangseeks judgment on the pleadings in her favor
on the basis of an alleged settlement agreebetween Safe-Guard and herself. For the
reasons that follow, Ms. Montanez’s Marti for Judgment on the Pleadings, ECF No. 15,
and Safe-Guard’s Motion to Dismiss, ECF N8, the breach of contract claim are both
DENIED.

1. Motion for Judgment on the Pkadings as to Safe-Guard

Ms. Montanez contends that she is entitefudgment in hefavor on all claims
against Safe-Guard, because Safe-Guarekago settle the matter with her for $3,700
on April 1, 2015. Mot. for J., ECF No. 15. Wever, in finalizing this agreement, she

contends that Safe-Guard hsposed “oppressive or unaccdypeaterms” in the release.
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Pl.’s Br. 1, ECF No. 15-2. She asks the Goniienforce the settlement reached by the
parties, despite the fact thahas not been reduced to a formal, written agreemdnét
1-2. Safe-Guard objects because, it argtinesparties never reached a “meeting of the
minds on the full terms of an agreemensafe-Guard’'s Opp. Br. 1, ECF No. 21. The
Courts agrees and declines tdozoe the settlement agreement.

While the parties do not directly addsawhether Connecticut law or federal
common law applies, the Court need not debieleause the result is the same under both
standards.See Ciaramella v. Reader’s Digest Ass'n, 181 F.3d 320, 322 (2d Cir.
1997);see also Figueroa v. New York City Dep’t of Sanitatibid F. App’x 365, 366
(2d Cir. 2012) (“[W]e note that the questiohwhether federal astate law controls the
enforceability of a settlement agreementhiis context is an open one.”).

Under Connecticut law, settlement egments are generally not enforceable
where there has been no final meeting efrttinds or where terms of the agreement
remain disputedSee Audubon Parking Assocs. Ltd. P’ship v. Barclay & Stubbs, Inc.
225 Conn. 804, 811-12 (1993) (holditit trial court can enfoe settlement agreement
when the terms of the agreement are ‘iclal unambiguous” and parties do not dispute
them);Omega Eng’'g, Inc. v. Omega S.A32 F.3d 437, 444 (2d Cir. 2005) (noting that
under Connecticut law, “a contrastbinding if the parties mually assent to its terms.”)
(citing Ubysz v. DiPietrp185 Conn. 47, 41 (1981 )mica Mut. Ins. Co. v. Welch
Enterprises, InG.114 Conn. App. 290, 295 (2009) (“Only when the terms are clear and
unambiguous can the court enforce the sattlet agreement... [B]ecause nothing in the
record indicates that the plaintiff ever agpleo get a release... there was no meeting of

the minds, and, therefore, the agreenvea not enforceable.”) (citation omittedge
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also e.g.Koenig v. Middlebury Land Assocs., LUgo. Cv085009081S, 2008 WL
5219035, at *2 (Conn. Super. Ct. Nov. 19, 2008) (pthat “if there isa meeting of the
minds the [settlement] agreement is enforteadind refusing to enforce a settlement
agreement where there was no meeting of the minds).

Here, the parties never agreed upon atheffinal terms of the settlement
agreement. Accordingly, there was no tiregof the minds and no settlement agreement
for the Court to enforce under Connecticut law.

Under federal common law, the SecondcGit has indicated that the Court
should consider four factors in detenmg whether parties should be bound by a
settlement agreement absent atentdocument signed by all partigSiaramella 131
F.3d at 323. The Court must consider “(1)etfter there has been an express reservation
of the right not to be bound in the absenca signed writing; (2) whether there has been
partial performance of the coatt; (3) whether all of the s of the alleged contract
have been agreed upon; and (4) whether the agraeahissue is the type of contract that
is usually committed to writing.’ld. No single factor is dispositivdd.

In this case, three of thedr factors favor not enforcirthe settlement agreement.
Although Safe-Guard does not appear to rey@essly reserved the right not to be
bound in the absence of a signed agreementhéoreasons stated above, the Court finds
that the parties have not agd finally upon all of the terntf the settlement. Nor has
the agreement, such as it is, been perforimeay way. The Court also believes this is
usually the type of agreeamt committed to writingSee idat 326 (“Where, as here, the
parties are adversaries and plugpose of the agreement isfetwestall litigation, prudence

strongly suggests that theirragment be written . . . .(Titation and intenal quotation
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marks omitted). Because three of the fGlaramellafactors do not favor enforcement,
the Court declines to enforce thgreement under federal common law.

Accordingly, Ms. Montanez’s Motion faludgment on the Pleadings is denied.

2. Breach of Contract against Safe-Guard

As noted above, to state a claim for breathontract, a plaintiff must plead facts
supporting the following elements: “(1) fortman of an agreement, (2) performance by
one party, (3) breach ofdhagreement by the opposing party, and (4) damagesihg
v. Citimortgage, InG.No. 3:11-cv-01363-WWE, 2012 WL 4371532, at *2 (D. Conn.
Sept. 24, 2012) (citinlylcCann Real Equities Serigxll, LLC v. David McDermott
Chevrolet, Ing.93 Conn. App. 486, 503 (2006)). The Qdurds that Ms. Montanez has
stated a plausible breach of contract claimiregf Safe-Guard. She has alleged that she
purchased a service contract from Safeafd that she believed covered electronic
components, that such a component malfonetil, and that Safe-Guard failed to pay for
the necessary repairs. Accordingly Safe-Guard’s Motion to Dismiss this claim is
DENIED.

II. Ms. Montanez’s Motion to Amend her Complaint (ECF No. 33)/
Safe-Guard’s Motion for Sanctions (ECF No. 38)

Ms. Montanez seeks to amend her Conmpl® add as a party an alleged
successor in interest tbe owner of Fairfield Hyundakairfield Hy, Inc. Mot. to
Amend, ECF No. 33. She also seeks to add certain factual allegatidas additional
legal claim.d. She has filed this motion before the deadline for amending the
Complaint or adding parties had expireske?26(f) Report at 3, ECF No. 26 (plaintiff
may move to add parties by July PB15 and amend the Complaint by August 30,

2015); Scheduling Order, ECF No. 29 (adoptihe parties’ 26(f) Report).
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Neither Defendant opposes adding FaidikEly, Inc. as a party. Rule 20(a)
provides that defendants may be joined in tleesaease if “any right to relief is asserted
against them jointly, severally, or... withspect to or arisg out of the same
transaction... and [ ] any question of lawfact common to all defendants will arise in
the action.” Fed. R. Civ. P. 20(a)(2)(A)-(BIf. Ms. Montanez satisfies this rule’s
requirements, the determination of whethepaomit her to add a defendant lies within
this Court’s discretionSee c.f. Deluca v. Atl. Refining Ct76 F.2d 421, 424 (2d Cir.
1949) (holding that a district court did not abuis discretion in refing to join a party,
even if Rule 20(a) was satisfied).

The Court is satisfied that Ms. Montanezs Imaet the requirements of Rule 20(a).
See e.glaiv. Eastpoint Int’l, Ing.No. 99 Civ.2095(DLC), 1999 WL 688466, at *3
(S.D.N.Y. Sept. 1, 1999) (grantimgmotion to join a successorinterest “alleged to be
liable for the same [conduct] alleged in the First [ ] Complaint” under Rule 20(a))
Because no party objects ohetwise indicates that adhdj Fairfield Hy, Inc. as a
Defendant in this case is inappropriate, Ms. Montanez’s Motion to Am&bRANTED
IN PART, and she is permitted to add Fairfield Hy, Inc. as a party.

The other key changes Ms. Montaneelss to make are to add two factual
allegations: (1) that both Defendants “claimathhe Safe-Guard sece contract should
not have been sold to Ms. Montanez becdugseMini Cooper comrtined an aftermarket
radio, and (2) that Safe-Guard refused to refinedcost of the service contract it sold to
her. Proposed Am. Compl. 1127-28, ECF No. 33. Based on these new factual

allegations, Ms. Montanez also asks to adthen she calls “willful conversion” for the
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cost of the service contract under CoBen. Stat. 852-564. PromasAm. Compl. 11,
ECF No. 33.

Safe-Guard argues that Ms. Montanez $aglgood faith basis to believe that
Safe-Guard claims that that its servieaizact should not have been sold to h&afe-
Guard’s Opp. Br. 1-3, ECF No. 35. Safe-Gualsb argues that en if this factual
addition is permitted, Ms. Montanez’s sdled willful conversion claim is “unviable”
because “[t]he fact that an insurance pohtght exclude a particular loss... does not
render it illusory or [ Jnugatory.ld. at 3.

In addition, Safe-Guard has filed a tm for Sanctions. In its motion, it
challenges (1) the attempted addition & #llegation about whether the Safe-Guard
contract should have been sold to Maritanez and (2) an allegation, present in the
initial Complaint, that Ms. Montanez was neyeovided with the first page of the Safe-
Guard contract at any time. Mot. forri8dions, ECF No. 38; Compl. Y12, ECF No. 1;
Proposed Am. Compl. 27, ECF No. 33. fuwes that Ms. Montanez has no reasonable
basis to persist in making either of these claims and asks that she withdraw them and that
it be awarded various costs. Mfur Sanctions Br. 1, 11, ECF No. 39.

For the reasons that follow, the Motion for Sanctions, ECF No. BEMED
and Ms. Montanez’s Motion to Amend herr@plaint in order to add certain factual
allegations and the “willful conversion” claim@RANTED IN PART andDENIED
IN PART. The Court does not grant Ms. Montaihesve to add the pposed addition at

paragraph 27 of her Proposed Amended Comipdaid her statutory theft claim. She is

® Safe-Guard also argues thibwing Ms. Montanez to amend herroplaint would be futile because the

Court lacks subject matter jurisdiction over her claims. Safe-Guard’s Opp. Br. 1, ECF No.v@vekHo

as described in more detail earlier in this opinion, the Court has determined that it does have subject matter
jurisdiction. Thus, this argument is now moot.
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permitted to add Fairfield Hy, Inc. as a Defendant and the remaining proposed factual
allegations in her Proposed Amended Complaint.
A. Standard
Rule 15 provides that “[t]he courtahld freely” grant leave to amend “when
justice so requires.” Fed. Riv. P. 15(a)(2). In consid@g whether to grant a litigant
leave to amend, the Court considers dachors as undue delay, bad faith, dilatory
motive, undue prejudice, and futility of amendme&ée Foman v. Dayi871 U.S. 178,
182 (1962)see also Block v. First Blood AssqQ&88 F.2d 344, 350 (2d Cir. 1993) (“The
rule in this Circuit has been to allow a yai® amend its pleadings in the absence of a
showing by the nonmovant of prejudice or laith.”). A proposed amendment is futile
if it fails to state a claim that would suwe a motion to dismiss under Federal Rule of
Civil Procedure 12(b)(6)Lucente v. Int’l. Bus. Machs. Cor@10 F.3d 243, 258 (2d Cir.
2002).
Rule 11(b) provides thdy filing pleadings with tB Court, an attorney
certifies that to the besf the person’s knowledge,
information, and belief, formedfter an inquiry reasonable
under the circumstances... the claims... and other legal
contentions are warranted by existing law... [and] the
factual contentions hawvidentiary support or, if
specifically so identified, will likely have evidentiary
support after a reasonable opportunity for further
investigation or discovery . . ..
Fed. R. Civ. P. 11(b)(2)-(3). A party may faemotion for sanctions based on a failure to
comply with these provisionbut only after that party has provided notice of that motion
to the targeted partySeeFed. R. Civ. P. 11(c)(2) (“The rtion... must not be filed or be

presented to the court if the challenged papetis withdrawn or appropriately corrected

within 21 days afteservice . . . .")Fierro v. Galluccj 423 F. App’x 17, 18-19 (2d Cir.
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2011) (holding that the distt court was “required tdeny plaintiffs’ motion for
sanctions for failure to comply with tl2d-day ‘safe harbor,” which requires Rule 11
motions to be served on the opposing party 21 dags to their filing, in order to afford
that party an opportunity withdraw their allegedly sectionable claims.”) (citing
Hadges v. Yonkers Racing Cqr$8 F.3d 1320, 1328 (2d Cir. 1995)).

To satisfy this notice requirement, the filing party must inform the motion’s
target, prior to filing a motion for sanctions withe Court, of “(1) the source of authority
for the sanctions being consied; and (2) the specific coredwr omission for which the
sanctions are being considered Star Mark Mgmt., Inc. v. Koon Chun Hing Kee Soy &
Sauce Factory, Ltd682 F.3d 170, 175 (2d Cir. 2012)t&tion and internal quotation
marks omitted). “An informal warning in tHerm a letter without g&ice of a separate
Rule 11 motion is not sufficient” teatisfy this safe-harbor provisioid.

On July 20, 2015, Safe-Guard sent a latidvls. Montanez’s counsel to ask that
the two allegations to which it objects wé&hdrawn. Mot. for Sanctions Br. 5-6, 9, ECF
No. 39; Safe-Guard’s Ex. B, Letter datéuly 20, 2015, ECF & 39-2. This letter
contains a detailed summary of why Safe-f@uzelieves the allegations are improper.
Safe-Guard indicates that Ms. Montanez’s celinsver responded its letter, and that
it filed its Motion for Sanctions on August 2Z8)15. Mot. for Sanctions Br. 5-6, 9, ECF
No. 39.

While Safe-Guard’s July 20 letter is “infoal,” it sets forth in detail the factual
and legal bases for a motion for sanctiomd anequivocally indidas that Safe-Guard
planned to file a motion for sanctions ietdisputed allegationsere not withdrawn.

Safe-Guard’s Ex. B, Letter dated July 20, 2EGF No. 39-2. The Court finds that this

37



detailed letter complied with RulEl’s safe harbor provisiorSee Star Mark Mgmt., Inc.
682 F.3d at 176-77 (holding that serving a r@dt motion which included six reasons
why Rule 11 sanctions would be appiape, without a memorandum of law or
supporting affidavits, satisfied Rule 11’'s sasrbor provision). Accordingly, the Court
may proceed to examine the merits of Safe-Guard’s Rule 11 motion.

An attorney may be sanctioned undeteRld for presenting frivolous legal or
factual claims to the Court that are objectively unreason&sefFed. R. Civ. P.
11(b)(2)-(3);Star Mark Mgmt., InG.682 F.3d at 177. To grant a motion for sanctions,
the Court must conclude that it is “patently clear that a claim has absolutely no chance of
success” or that the factual claims are “utterly lacking in supp&:tM.B. Warehouse
Distribs., Inc. v. Walker Mfg. Cp61 F.3d 123, 131 (2d Cir. 199&)tation and internal
guotation marks omittedgtorey v. Cello Hldgs., L.L.C347 F.3d 370, 388 (2d Cir.
2003) (citation and internal quadton marks). “All doubts shoulde resolved in favor of
the signing attorney.’K.M.B. Warehouse Distribs., In@1 F.3d at 131.

“Rule 11 sanctions are a coercive mechaniavailable to trial court judges, to
enforce ethical standards upon attorneys ajpmgaefore them, while being careful not
to rein in zealous advocacyPannonia Farms, Inc. v. USA Cap#26 F.3d 650, 652 (2d
Cir. 2005). Thus, mere inadvertenceadwocacy that includes some level of
overstatement does not fall within the ambit of Rule $&e Kiobel v. Millsar692 F.3d
78, 83 (2d Cir. 2010). Indeed, “[c]ourts mainta high bar for establishing a Rule 11
violation given judicial concerfor encouraging zealous advocac¥” Gluck Corp. v.
Rothenhaus252 F.R.D. 175, 179 (S.D.N.Y. 2008) (citiRgnnonia Farms, Inc426

F.3d at 652).
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B. Allegation that Safe-Guard Contract Should Not Have Been Sold to Ms.
Montanez

Ms. Montanez seeks to add an allegattmat both Defendants in this case are
now claiming that she should never have b&ad the Safe-Guard contract. Proposed
Am. Compl. 127, ECF No. 33. Safe-Guard codtethat it has never taken this position.
Mot for Sanctions Br. 4, ECF No. 39. lgaes that this allegation has misconstrued
arguments it made about the scope ofSa&e-Guard service contract, which excluded
any damage caused by “alteration” to the vehicle not authorized by the manufacturer.
at 5.

The Court agrees with Safe-Guard, to s@xent, that the allegation is not well-
supported by Safe-Guard’s brief. Safe-Gualkaes the position that the contract it sold
Ms. Montanez did not cover the problem stiperienced with her radio, not that it
should not have been sold to her at 8&fe-Guard’s Br. 6-7, ECF No. 14. Because it
does not serve the interests of justice toradreecomplaint to add an allegation that is
untrue and too conclusory to be entitteca presumption of truth, Ms. Montanez’s
Motion to Amend to add this allegation is deni&ke Savitsky v. MazzelR10 F. App’'x
71, 72 (2d Cir. 2006) (affirming a district cowrtdenial of a motion to amend because the
proposed allegations were “eith@nclusory or contradictory”see also e.gBay
Harbour Mgmt., LLC v. Carothergl74 F. Supp. 2d 501, 504-05 (S.D.N.Y. 2007)
(holding that the interests pfstice would not be servday allowing an amendment to
the complaint that the implicated fact witness testified was untrue).

But the Court does not agree that M&ntanez’s counsel has acted in an
objectively unreasonable manner or that salis conduct is otherwise sanctionable

under Rule 11. It is understandable why counsght conclude that a contract that did
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not provide Ms. Montanez with the coverage she wantedéghotihave been sold to

her. While this conclusion requires an adufitil inferential leaprad does not constitute
Safe-Guard’s position, it does not “utterly” lack supp@torey 347 F.3d at 388 (“With
regard to factual contentions, ‘sanctionay not be imposed unless a particular
allegation is utterly lackingh support.”) (atation omitted);see also e.gE. Gluck Corp.
252 F.R.D. at 181 (finding sanctions inapproj@iahere movant’s arguments went to the
merits of the dispute or were properly regd in discovery). Thus, Safe-Guard’s

Motion for Sanctions is denied witlespect to this factual claim.

C. Addition of “Willful Conversion” Claim

Ms. Montanez seeks to add a claim shéscalillful conversion.” Proposed Am.
Compl. 11, ECF No. 33. In making tlakim, she cites Conn. Gen. Stat. 852-564, which
describes a cause of action called “statutbeft” that provides treble damages to the
victims of a knowing theft. Conn. Genast852-564 (“Any person who steals any
property of another, or knowingly receivasd conceals stolen property, shall pay the
owner treble his damages.”). Conversion and statutory theft arecticstnses of action.
See Rana v. Terdjaniaf36 Conn. App. 99, 114 (2012) (citats omitted). Because she
has cited to the statutory thetatute, the Court believes that Ms. Montanez seeks to
assert a statutory theft claim armhstrues her Complaint accordingly.

Statutory theft is the equilent of larceny, and a platiff must prove the same
elements to be entitled to treble damadeésat 113-14;Sullivan v. Delisal101 Conn.
App. 605, 619-20 (2007) (citingeming v. Nationwide Mut. Ins. G&79 Conn. 745,
770-71 (2006)). To state aaah for statutory theft, MdVlontanez must allege facts

supporting the following: “(1) the property belged to the plaintiff, (2) the defendant
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intentionally deprivedhe plaintiff of [her] property, rd (3) the defendant’s conduct was
unauthorized.”Delta Capital Grp., LLC v. SmitiNo. CV 970571407S, 1998 WL
167293, at *4 (Conn. Super. Ct. Mar. 31, 1998) (ciigcover Leasing, Inc. v. Murphy
33 Conn. App. 303, 309 (1993)). Ms. Montanazst also plead that the Defendants
acted wrongfully.See Sullivan101 Conn. App. at 620.

The Court finds that allowing Ms. Montanez to add this claim would be futile
because her proposed Amended Complaint taitdate a claim for statutory theft under
Rule 12(b)(6). Fed. R. Civ. P. 12(b)(6)1s. Montanez’s Complaint lacks allegations
that the Defendants acted wrongfully and mitenally in deprivihg her of money she
spent on the service contradthe best support for this chaiis her proposed allegation
that Safe-Guard concedes that Fairfield Hyustlauld not have sold its service contract
to her, but this allegatin is too conclusory taupport the claim properly.

Moreover, with respect to Safe-Guardeatst, it appears that Ms. Montanez seeks
to allege a breach of contract claim and, therefore, cannot allege a claim of statutory theft.
See Mystic Color Lab, Ing. Auctions Worldwide, LL284 Conn. 408, 421 (2007)
(“When an action arises from a claim undereapress or implied contract, a claim in tort
is inappropriate.”)see also e.gHayn v. Sousa\o., KNLCV126014880S, 2013 WL
4056309, at *4 (Conn. Super. Ct. July 24, 2018niksing statutory theft claim where
facts alleged provided basi$ suit in contract, thely making an action in tort
inappropriate). Accordingly, M$Jontanez’s request to adatkaim of statutory theft is

denied.
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D. Allegation that Ms. Montanez Never Received Page One of Safe-Guard
Contract

In her initial Complaint, Ms. Montanezatins that she never received the first
page of the Safe-Guard contract at ame. Compl. 112, ECF No.1. Safe-Guard
indicates that Fairfield Hyundaroduced a signed copy of thest page of the contract
in discovery. Mot. for Sanctions Br. 7-8, ECF No. 39. Because of this document, it
asked Ms. Montanez to withdrdver allegation that she hadver received the first page
of the Safe-Guard contract. Safe-Guaihs B, Letter dated July 20, 2015, ECF No. 39-
2. When she failed to do so, Safe-Guigatl its Motion for Sanctions.

Essentially, Safe-Guard argues that becaws#ence obtained in discovery raises
a strong inference that one of the factulggations in Ms. Montanez’s Complaint is
untrue, her lawyer has a duty to accid evidence and amend the Complaint
accordingly. The Court disagrees. Rule 11sdua require this result. While the fact
that Ms. Montanez signed thedi page raises a strong irédace that she received that
page, it does not render Msoltanez’s Complaint a sanctionable misrepresentation.
See Motown Prods., Inc. v. Cacomm, 1849 F.2d 781, 785 (2d Cir. 1988) (reversing a
district court’s grant of Rule 11 sanctiorechuse “[w]hile it is true that certain facts
revealed during discovery weakened [tiefendant’s] position, those facts did not
require [its counsel] to withdraw theunterclaims... [Defendant] acknowledged the
facts and argued its position as zealously as possiltedhel, 592 F.3d at 82 (reversing
a Magistrate Judge’s imposition of Rule 1ha#ons because the party being sanctioned
“need not prove the truth of their accusationly that it was not ‘utterly lacking in

support.”™) (quotingStorey 347 F.3d at 388).
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Instead, the question of whether Ms. Mamez received the first page of Safe-
Guard’s contract should be determined on sanynjudgment or, if acessary, at trial.
See Agcy Dev., Inc. v. Med Am. Ins.,Ba&0 F. Supp. 2d 538, 549 (W.D.N.Y. 2004)
(holding that despite its graaf summary judgment ifavor of the defendant, the
plaintiff's complaint was not “so deficientind its legal argumeni®t so “egregious” as

to require sanctions).
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V. Conclusion

For all of the foregoing reasons, Safe-@imMotion to Dismiss, ECF No. 13, is
GRANTED IN PART andDENIED IN PART ; Ms. Montanez’s Motion for Judgment
on the Pleadings, ECF No. 15D&NIED; Fairfield Hyundai's Motion to Dismiss, ECF
No. 17, iIsGRANTED IN PART andDENIED IN PART ; Safe-Guard’s Motion for
Sanctions, ECF No. 38, BENIED; and Ms. Montanez’s Motion to Amend the
Complaint, ECF No. 33, SRANTED IN PART andDENIED IN PART .

As a result of these various rulings, tti@ims against Fairfield Hyundai for fraud,
intentional or fraudulent misregsentation, breach of contraahd breach of the implied
covenant of good faith and fair dealing alismissed. Ms. Montanez’s claims for
violations of TILA and CUTPA, as Wleas breach of warranty and negligent
misrepresentation will proceed against Faidielyundai at this time. Her claims against
both Fairfield Hyundai and Safe-Guard forialation of the MMWA are dismissed. Her
breach of contract claim against Safea® will proceed at this time.

Ms. Montanez is directed to file an Anended Complaint, consistent with this

Order, within thirty (30) days.

SO ORDERED this 29th day of March 2016, at Bridgeport, Connecticut.

/sl Victor A. Bolden
Victor A. Bolden
United States District Judge
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