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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JACQUELINE KENNEDY,
Plaintiff,
No. 3:15-cv-1205 (VAB)

CAROLYN W. COLVIN,
Commissioner of Social Security
Defendant.

RULING ON MOTION TO REVERSE THE DECISION OF THE COMMISSIONER

Jacqueline Kennedy (“Plaintiff”) filed ih administrative appeal under 42 U.S.C. §
405(g) against Carolyn Colvin, the CommissiooeSocial Security (“Defendant” or “the
Commissioner”), seeking to rege the decision of the SocBécurity Administration (“SSA”)
denying her claim for Title 1l disability insurancenwdits under the Social Security Act. Compl.
at1, ECF No. 1.

Ms. Kennedy moves for an order reversing decision of the Comigsioner or, in the
alternative, an order remanding her casedbearing. Mot. to Reverse, ECF No. 14. The
Commissioner has moved for an order affirming decision of the Commissioner. ECF No. 15.

For the reasons that follow, Ms. Kennedy’s motioDENIED, and the Commissioner’s

motion iISGRANTED.
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FACTUAL AND PROCEDURAL BACKGROUND
A. Facts

Born on October 16, 1959, Tr. at 26, M&nnedy graduated from high school and
received no other vocational tramgi. Tr. 35. When she started treant, she lived in Hartford,
Connecticut. Tr. 410.

1. Medical Evidence

Ms. Kennedy’s medical history includesbetes mellitus, breast cancer, bi-polar
disorder, major depressive disorder, post-traunsatess disorder, anxiety disorder, arthritis,
lumbar pain, and hypertension. Tr. 305, 307, 320, 334, 338, 349-50, 353, 355, 359, 361, 366,
383, 385, 401, 40607, 413, 417-18, 420, 423-24, 427-34, 437, 442, 447, 458, 464, 476, 478,
492. Her diabetes is “poorly controlled,” B05, 407, 458, and her hypersen is uncontrolled,

Tr. 308-10, and she is, as a result, at risk oketay myocardial infatgon, Tr. 310. She also has
blurred vision while reading. Tr. 325.

During the spring and summer of 2010, Ms. Kathyneas diagnosed with stage Il breast
cancer. Tr. 342-44 (documenting discovery ofc@rbmass in her left breast and diagnosing
suspected metastatic disease in lymph spd92-95 (confirming presence of stage Ill
carcinoma with metastases in lymph ne)d&98-99, 497-504 (confirming through MRI primary
tumor in left breast and enlarged lymph noddefinaxilla). On June 4, 2010, she had surgery to
remove a cancerous tumor and metastastiaxillary lymph nodes. Tr. 334-35. She was
discharged the following day. Tr. 347-48. On Juie2010, a radiation oncologist examined her
and recommended radiation therapy to préedocal recurrence. Tr. 488—89. She underwent
chemotherapy for five months and radiationti@o months, and she has experienced hot flashes

since that treatment. Tr. 320, 350.



On August 16, 2010, Ms. Kennedy visited Community Health Services. Tr. 475. She
explained that she had stoppekinig her blood pressure mediaatibecause it made her feel
depressed, and that she wolilké to switch her medicationd. Her blood pressure was elevated
and uncontrolled; the advanced practice regstaurse (APRN), Rita Rivera, changed her
medication, and noted that Ms. Kennedy wadergoing chemotherapy and experiencing side
effects from the treatment. Tr. 476. She alsted that Ms. Kennedyad “benign essential
hypertension,” “poorly controlled” diabets mellitus, and breast cancer. Tr. 476.

On August 21, 2010, Ms. Kennedy returned to Camity Health Services for a diabetic
foot screening with podiatrist Sherwin TuckB{iPM. Tr. 328, 474. He noted that she had newly
been diagnosed with diabetes mellitus, and had teferred for a foot screen; he also marked
that she did not repopiodiatric complaints, including thahe was not experiencing tingling in
her ankles, legs, or feet. Tr. 328. Dr. Tuckaurtseled Ms. Kennedy about diabetes mellitus and
foot care. Tr. 329.

On August 26, 2010, Ms. Kennedy met with gistered dietician,.eila Bruno, MS, RD,
CDE. Tr. 325. Ms. Bruno noted that Ms. Kennéadyl been newly diagnosed with diabetes
mellitus and that she also had breast candekMs. Kennedy reported that she had lost ten
pounds over the past three months, was expenigmiecreased blurry vision, decreased appetite,
and nausea, especially after the chemotherapy treatriteritts. Bruno’s report also stated that
Ms. Kennedy did not lack adequate sleep, thiatl she exercised regularly by walking, though
less since she began receiving chemotherapy treatment. Tr. 326. Ms. Kennedy also reported that
she was not feeling pain or numbneshean lower body, and Ms. Bruno noted that Ms.
Kennedy'’s diabetes mellitus was under “faiglbod control.” Tr. 326. On September 2, 2010,

Ms. Kennedy and Ms. Bruno attended aldites education class. Tr. 324-25.



On December 22, 2010, Ms. Kennedy visited Camity Health Services to request a
refill of her blood pressure medication and méhwegistered nurse Everol Ennis. Tr. 322-23;
467-69. She had stopped taking her diabetes nsefiidication because “she read about [a]
side effect of nausea and stated that chensalvaady making her nauseous.” Tr. 322. Her final
round of chemotherapy was scheduled for that wielelShe also stated that she stopped taking
her blood pressure medication because it made her depressed, but that she was ready to begin
taking the medication agaitd. Nurse Ennis assessed that Mennedy had “[b]enign essential
hypertension poorly controlled” because Mennedy had not been taking medication for
months. Tr. 323. She also assessed that Ms.drmdiabetes mellitus was “poorly controlled
secondary to no medication for monthisl”

On January 24, 2011, Ms. Kennedy visited Community Health Services for a follow-up
appointment and met with Dr. Daman Ali.. B20-21; 465-66. At that point, Ms. Kennedy had
completed chemotherapy and was scheduled foatraditherapy to begin after a few weeks. Tr.
320. Dr. Ali noted that Ms. Kennedy’s blood pressues elevated, and that she reported that
she had been experiencing hot flassiase finishing chemotherapy. Tr. 321.

Ms. Kennedy underwent radiation therapyildate April 2011. Tr. 494-95. She reported
having a localized skin reaoti and feeling fatigued after completing the radiation, but she
otherwise tolerated éhtreatment and recovered well. Tr. 492. She had a mammogram on May
11, 2011, that revealed no evidence of malignancy. Tr. 341, 491.

On May 18, 2011, Ms. Kennedy returned to Camity Health Senges and met with
Dr. Darren Martin, who checked her blood pressuré blood sugar. Tr. 461. Dr. Martin noted
that Ms. Kennedy’s blood sugar was within noriiralts, and her blood pressure was slightly

elevatedld. Dr. Martin also noted that Ms. Kerohereported that she was complying with



medications, but also reportedttshe does not like to take digations; Dr. Maiih advised her
of the importance of complyg with her prescriptiond.

On June 3, 2011, Ms. Kennedy returnedt® Bruno for nutrition counseling. Tr. 318—
19; 459-60. Ms. Bruno noted that Ms. Kennédd elevated blood pressure and was
overweight, and that Ms. Kennedy reported 8ta was walking, doing exercise, had new
glasses, and that her energy was improving3I8-19. Ms. Bruno also noted that she suspected
that Ms. Kennedy’s diabetes mellitus had not improved, and that she had hyperlipidemia. Tr.
319. Ms. Bruno counseled Ms. Kennedy about hexdiecation administration and compliance”
and about her diet. Tr. 319.

On June 7, 2011, Ms. Kennedy visited CommuHigalth Services for a physical. Tr.
455. She reported anxiety and depression, asasdéeling tired. Tr456. She also visited
Community Health Services on June 21, 2011, apdrted that she had been feeling “weird” on
her medication, and that she had been expangrheadaches for about two weeks. Tr. 305.

On July 5, 2011, Ms. Kennedy returned to Community Health Services for a blood
pressure check, and met with APRN Susan Medg. 316. Nurse Neagle recorded that Ms.
Kennedy'’s blood pressure was elevated.3I6—17. Nurse Neagle renewed Ms. Kennedy’s
prescription, making some changes to the médicaand told Ms. Kenrdy to follow up in two
weeks. Tr. 315. Ms. Kennedy missed the nepbament; she returned on September 8, 2011,
for refills of her prescriptionid. She also returned on October 25, 2011. Tr. 311-13. Nurse
Neagle noted on that visit that Ms. Kennedy hasdatled blood pressure, and that her diabetes
was better under control. Tr. 313.

On November 8, 2011, Ms. Kennedy visitech@ounity Health Services for a blood

pressure check. Nurse Neagle noticed an improvement since Ms. Kennedy'’s last visit, and also



noted that Ms. Kennedy “stated that she is natg@ant with her medications because she has a
problem with focusing because she is out oftg’jand that Ms. Kennedy “states that she takes
the medication probably three times out a&f teek.” Tr. 310. Nurse Neagle advised Ms.
Kennedy of the “importance of taking all medliions as prescribed.” Tr. 310. On December 1,
2011, Ms. Kennedy returned, and Nurse Neagle noted that her blood pressure was
“uncontrolled.” Tr. 309-10.

On February 23, 2012, Ms. Kennedy had a bilateral mammogram that revealed no
malignancy. Tr. 340.

On July 3, 2012, Ms. Kennedy returned to Comityudealth Services for a refill of her
prescription. Tr. 307-08; 441-42. She also retpee and was prescribed, Effexor for
depression. Tr. 307—-08. She returned on Jun2®@R, for a blood pressure check; she reported
that she had not been taking her medicabecause she “felt ‘weird on it.”” Tr. 305.

On September 14, 2012, through the referrédesfprimary care physician, Ms. Kennedy
met with a licensed clinical social workédaritza Degonzalez, because Ms. Kennedy had
stopped eating and was sleeping ten or eléeems each day. Tr. 378. Ms. Kennedy reported to
Ms. Degonzalez that she had plans to comsniitide by overdosing on medication, and she
described a previous suicide attempt, severakyearier: she had set hear on fire while inside
it, and then was hospitalizeddt. Sinai Hospital. Tr. 378.

Ms. Kennedy also reported a history afaiol abuse, a premis boyfriend who had
physically and verbally abusedrhand that she had recently |bstr job and faced eviction. Tr.
379. Ms. Degonzalez recorded that Ms. Kennedyapu depressed, thadr thought process
appeared impaired, and that ieought content appearedatively impaired. Tr. 380. Ms.

Degonzalez also referred Ms. Kennedy to go tethergency room “for further evaluation and



possible in patient hospitalization for safaetyd medication evaluation.” Tr. 382. Ms. Kennedy
was taken to the hospital in an ambulance38R. Once there, hospital staff diagnosed Ms.
Kennedy as having had an anxietyaekt and being depressed. Tr. 350.

On September 29, 2012, Ms. Kennedy met wilrsed clinical social worker Joanne
Gayeski and psychologist Margarita HernendTr. 349-53. Ms. Kennedy reported her medical
history, described above, as well as herdgl behavior: she described that she was
“independent but is not self-motivated,” tisdte “can do her own grooming, cleaning, shopping,
and cooking,” and that she “is able to takelmuipansportation withouassistance.” Tr. 351. The
report also stated that Msennedy “is knowledgeable of how to pay bills, use the telephone
directory, and utilize postand banking servicesld. Ms. Kennedy stated that she was
“currently working part time as a personal cargsant, indicating that her start date was July
2012.”1d. She reported that she worked fifteen hours bi-weét#l\She also reported that before
that job, she worked as a supeor “for female adolescents asupervised living apartment
program,” and that she quit thabj“due to a client déecting threatening behavior toward her.”
Id. She also stated that she had previously woaseain American Airlines reservation agent and
as a bartendeld.

Ms. Gayeski and Dr. Hernandez diagnosed K&sinedy with mixed anxiety-depressive
disorder and alcohol dependence, with modesateptoms. Tr. 353. They also noted that she
was employed part-time, that shad a history of trauma, was thietim of neglect, had suffered
emotional and physical abuse, was the witnessatidh of domestic violence and a victim of
sexual abuse and two sexual assa@ind that she had a familystadry of psychiatric and mental
health issues including substaradmise. Tr. 353. They statedtheir clinical impressions that

“Ms. Kennedy is reporting clioally significant symptms of anxiety andepression,” but found



that “the criteria are not met feither a specific Mood Disorder arspecific Anxiety Disorder.”
Tr. 352. They also stated that Ms. Kennedy “is ableelate well withothers,” but she “has
struggled with tolerating stressors, presentuitty a significant substece abuse history.” Tr.
353. Moreover, they reported that “Ms. Kennédyg demonstrated a maladaptive pattern of
alcohol use leading to clinicallignificant impairment.” Tr353. They concluded that “[h]er
prescription medication appears to support sonfeenmedical issues, but there was lack of
documentation of her medication and treatmeamd she “alleges ntd have any physical
limitations and is able to complete dHily activities independently.” Tr. 353.

Ms. Kennedy attended nine group therapy sassa Community Health Services during
the fall of 2012, and then began to attend irdiial therapy sessions with licensed professional
counselor Amy Mourabit. Tr. 369—71. Ms. Mourtaiecorded that Ms. Kennedy had “severe
recurrent major depression.” Tr. 370. Ms. Mourabit also noted that Ms. Kennedy “reported
having a recent exacerbation of depression symptoms, isolating at home, lack of social support,
financial issues due to leavijmp . . ., end of relationship withoyfriend two months ago, and is
in the process of being evicted from her apartment.” Tr. 371. Ms. Mourabit recommended that
Ms. Kennedy continue to attend weekly group dipgrsessions and individual therapy sessions.
Tr. 371. Ms. Kennedy met with Ms. Mourabit again on November 2, 2012, and reported feeling
depressed and anxious, particulaabout potentia¢viction. Tr. 367—68.

On November 5, 2012, Ms. Kennedy methwmDr. Eugenia Popescu. Tr. 365. Dr.

Popescu reported that Ms. Kennedy preskpteblems of depression and insomnia, among
other things, and prescribed medication for each. Tr. 367.
On November 9, 2012, Ms. Kennedy meaiagvith Ms. Mourabit. Tr. 363-64. Ms.

Mourabit assessed Ms. Kennedy as having alcdhwdey cannabis abuse, severe recurrent major



depression, and acute post-tratimatress disorder. Tr. 363. Msennedy reported that the new
medication that Dr. Popescu had prescribatldecreased Ms. Kennedylssire to drink. Tr.
364. She also “reported having a nélagnosis possibly Bipolar Disaed. . . and stated that her
father was diagnosed withat years ago.” Tr. 364.

On November 19, 2012, Ms. Kennedy returneBtoPopescu to adjust her medication
because she continued to feel depresbed®60-61. Dr. Popescu gave Ms. Kennedy a new
prescription and recommended tehe continue therapy. Tr. 361.

On November 20, 2012, Ms. Kennedy met viith. Mourabit. Tr. 359—-60. Ms. Kennedy
reported that she “had an emotional meltdovatently during a church service, and that she
“[had] to go to trial for eviction from her aparémt” and did not have a lawyer. Tr. 360. She also
reported that she no longer receiwdisability benefits, which ghhad been receiving while she
was being treated for breast cancer, andghathad difficulty paying her rent. Tr. 360. Ms.
Kennedy also stated that sherpiad to visit CT Works for guidance to find a new job, and that
she had last had a drink twaeeks earlier. Tr. 360. Ms. Mourabit also noted that Ms. Kennedy
“is not at a place where she can accept [ghight have addiction issues|[.]” Tr. 360.

On November 26, 2012, the physician whd baen treating Ms. Kennedy’s breast
cancer reported that Ms. Kennedy had comgléteatment in December 2010, and there had
been no evidence since then of recurrence, sigoificant residual effects of chemotherapy and
radiation treatment. Tr. 354.

On December 10, 2012, Ms. Kennedy met With Mourabit and explained that she
would soon be evicted and planned to movéwv Britain, Connecticut, where her son was a

landlord. Tr. 356-57. Ms. Kennedy also reported “feg[that the] new psychiatric medications



are helping her to not feel saghi, low, and [that she] has bedecreasing irritability, anger,
mood swings.” Tr. 357.

On December 18, 2012, Ms. Kennedy met idthPopescu to manage her medication.

Tr. 355-56. Dr. Popescu noted that Ms. Kennedly“hald depression, decreased labile mood,”
did not report side effects, and ‘gijes the new place in New Britain.” Tr. 356.

Due to “issues with Medicare, Medicaidurance,” Ms. Kennedy stopped coming to her
therapy sessions after December 18, 2012. Tr.@dtmunity Health Services reportedly
attempted to contact Ms. Kennedy several timesebentually administratively discharged her
file on February 28, 2013, because she was not attending therapy sessions. Tr. 410.

On May 16, 2013, Ms. Kennedy returned to Community Health Services for treatment for
back pain. Tr. 406. Her report showed no abnormalities, but her blood pressure was “elevated
due to noncompliance” with her medication. Tr. 407.

B. Procedural History

Ms. Kennedy filed an application for a pmtiof disability andlisability insurance
benefits on July 2, 2012, alleging disability beginning March 27, 2012. Tr. at 18. Her claim was
initially denied on December 13, 2012, and ddmagain on reconsideration on March 1, 2013.
Id. On May 31, 2013, Ms. Kennedy filed a writtesgjuest for a hearing under 20 C.F.R. §
404.9291d. On March 27, 2014, the SSA held a leguin Hartford; Ms. Kennedy appeared,
represented by counsel, as did Hanknleg, an impartiavocational expertd.

Ms. Kennedy stated that she was working psraonal care assistdor one individual.
Tr. 35-36. The job, she explainedvafved cleaning and heating food, for about four hours each
week. Tr. 36. She also stated that she had waalsahilar job for a different woman previously,

for about a year, from 2012 until 2013. Tr. 36. Before that, Ms. Kennedy did administrative work
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for about a year between 2008 and 2009, and b#fateworked in th reservation sales
department of American Airlines. Tr. 38.

She testified that she received disabilityurance benefits after she was diagnosed with
breast cancer for a closed period of time, aatl $ince the chemotherapy and radiation, she has
suffered from anxiety and memory loss. Tr. 39-8l@e described havingnaety attacks, racing
thoughts, trouble sleeping, and lemergy. Tr. 42. She stated that she would not be able to
perform a full-time job. Tr. 44.

Hank Lerner also testified as a vocatioagbert. Tr. 49-55. He testified that he had
reviewed Ms. Kennedy’s vocational record befive hearing. Tr. 49. He testified that the work
that Ms. Kennedy was doing was either lightreadium exertional work and that it was low
level semiskilled. Tr. 49-50. He testified tihs. Kennedy “could not péorm past relevant
work, the rationale being that thadst relevant work is noinsple, routine, one or two step,
simple type tasks.” Tr. 52. He also stated tftttere would be unskilled positions that are
simple routine tasks with minimum decisionkima, changes, minimum use of [judgment], and
no strict time productions and quotas,” such as a cafetésizdant, an injection molding
machine tender, or a hand packager of plastits pér. 52—-53. He also testified that there would
be 236,000 jobs as a cafeteria attendant, 6,00Gmbs injection moldig machine tender, and
4,400 jobs as an inspector and hand packagalasfic parts availde nationally. Tr. 52-53.

After the hearing, on April 15, 2014, the iahistrative Law Judge (“ALJ”) found that
Ms. Kennedy was not entitled to disability inance benefits, based on the following findings:

1. The claimant meets the insustdtus requirements of the Social
Security Act through December 31, 2016.

2. The claimant has not engaged in substantial gainful activity since
March 27, 2012, the alleged onset date (20 C.F.R. 404¢t52L).

11



Tr. 20-27.

3. The claimant has the following severe impairments: anxiety
disorder and mixed anxiety-dessive disorder (20 C.F.R.
404.1520(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicaflyuals the severity of one of
the listed impairments in 20 CH. Part 404, Subpart P, Appendix

1 (20 C.F.R. 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration of éhentire record, | find that the
claimant has the residual functiormalpacity to perform a full range

of work at all exertional leveldut with the following nonexertional
limitations: The claimant is able to understand and remember simple
one or two-step instructions. Thaicthant can carry out simple tasks

in an environment with minimal elmges, minimal decision-making,
and minimal use of judgment, withotite need to adhere to strict
time or production quotas.

6. The claimant is unable to perform any past relevant work (20
C.F.R. 404.1565).

7. The claimant was born on October 16, 1959 and was 52 years old,
which is defined as andividual closely appraching advanced age,
on the alleged disability oasdate (20 C.F.R. 404.1563).

8. The claimant has at least a highhool education and is able to
communicate in English (20 C.F.R. 404.1564).

9. Transferability of job skills is ianaterial to the determination of
disability because using th&ledical-Vocational Rules as a
framework supports a finding thatettclaimant is ‘not disabled,’
whether or not the claimant has transferable job skills (see SSR 82-
41 and 20 C.F.R. Part 404, Part P, Appendix 2).

10. Considering the claimant’s agelucation, work experience, and
residual functional capacity, there aobs that exist in significant
numbers in the national economy that the claimant can perform (20
C.F.R. 404.1569 and 404.1569(a)).

11. The claimant has not been under a disability, as define din the

Social Security Act, from Matc27, 2012, through the date of this
decision [April 15, 2014] (20 C.F.R. 404.1520(q)).
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On June 13, 2014, Ms. Kennedy requestesl/eew of the ALJ Decision, Tr. 12-14, and
on June 12, 2015, the Appeals Colireviewed Ms. Kennedy’s casand found that she was not
entitled to disability isurance benefits, Tr. 15-17.

On August 10, 2015, Ms. Kennedy filed a Comglairthis Court seeking to appeal the
Appeals Council’'s decision. ECF No. 1. On Febyu22, 2016, she moved for an order reversing
the decision. ECF No. 14-1 at 2. She alsalfde alternative motiofor remand, seeking a new
hearing and a new decision “to rectify the errors committed by the Ad.Jt 4.

. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(qg), a district court reviewing a disatulBtermination “must
determine whether the Commissioner’s conclusiaressupported by substial evidence in the
record as a whole or are basedan erroneous legal standarc&thaal v. Apfell34 F.3d 496,

501 (2d Cir. 1998) (quotinBeauvoir v. Chaterl04 F.3d 1432, 1433 (2d Cir. 199&¢e also
Moreau v. Berryhill 2018 WL 1316197, at *3 (D. Conn. 2018) (“Under section 405(g) of title 42

of the United States Code, it not a functiorhaf district court to review de novo the ALJ's

decision as to whether the claimant was disabled Instead, the court may only set aside the
ALJ’s determination as to social security disapiif the decision ‘is based upon legal error or is
not supported by substantial evidence(iifiternal citation omitted) (quotingalsamo v. Chater
142 F.3d 75, 79 (2d Cir. 1998)).

The ALJ’s decision is supported by substdmiadence if there § ‘more than a mere
scintilla™ of evidence to support the conclusi@rault v. Social Sec. Admin., ComG83 F.3d
443, 447 (2d Cir. 2012) (quotindoran v. Astrue569 F.3d 108, 112 (2d Cir. 2009)). Substantial
evidence “means suchklevantevidence as eeasonablemind might accept as adequate to

support a conclusionld. at 447-48 (quotiniyloran, 569 F.3d at 112). This standard of review
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is “very deferential.’ld. at 448 (“But it is still a very defential standard of review—even more
so than the ‘clearly ermeous’ standard.”) (citin@ickson v. Zurkp527 U.S. 150, 153 (1999)).
1. DISCUSSION

The Social Security Act defines disabilitytag “inability to engge in any substantial
gainful activity by reason ofrey medically determinable physicat mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not less than 12 months[.]” 42 U.S.C. § 423(d)(21)(A).

To determine whether a claimant is disahleder the Social Security Act, an ALJ must
perform a five-step evaluatioBee20 C.F.R. § 416.920(a)(4)(i)—(v). First, the ALJ must
consider whether the claimantgerforming gainful work activityld. § 416.920(a)(4)(i). If the
claimant is doing substantial gainful activity, the claimant is not disalde8econd, the ALJ
must consider the medical severity of the impaint that limits his or her ability to do basic
work activities.ld. 8§ 416.920(a)(4)(ii). If ta claimant does have a severe medical impairment,
then the ALJ considers whether, based on the medical evidence, the claimant has an impairment
that “meets or equals” an impairmdisted in Appendix Jof the regulationdd. §
416.920(a)(4)(iii). If the claimant does have an @&nment that meets or equals the impairments
in that list, and the impairment meets the duratequirement, i.e., last least twelve months
or results in deattsee20 C.F.R. § 416.909, then the ALJ wilid the claimant disabled without
considering non-medical evidence, suclvasational experience, education, and work
experience. 20 C.F.R. 8§ 416.920(a)(4)(iii).

Fourth, the ALJ considers the claimaritasidual functional capacity and [ ] past
relevant work.” 20 C.F.R. § 416.920(a)(4)(iv). IEtblaimant is able to perform past relevant

work, the claimant is not disabldd. Finally, fifth, the ALJ considers the claimant’s “residual
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functional capacity and [ ] age, educationd avork experience” tevaluate whether the
claimant “can make an adjustment to other wolt#.’8 416.920(a)(4)(v)If the claimant is able
to adjust to other work, then the ALJ will fitkde person not disabled; if the claimant cannot
make the adjustment, the ALJ will find the person disabéed.

Here, the ALJ found that Ms. Kennedy had eogaged in substantial gainful activity
since her alleged onset date, March 27, 2042 faund that her anxiety disorder and mixed
anxiety-depressive disorder were severe impents. Tr. 20. The ALJ next found, however, that
“[t]he severity of the claimarg mental impairments, consideat singly and in combination, do
not meet or medically equal the criteria [for aatility].” Tr. 21. The ALJ explained that for a
mental impairment to be severe egbuo constitute a disability, it must:

result in at least two of the follomgy: marked restrigin of activities

in daily living; marked difficultiesn maintaining social functioning;
marked difficulties in maintaino concentration, persistence, or
pace; or repeated episodes of decompensation, each of extended
duration. A marked limitation mearmore than moderate but less
than extreme. Repeated episodes of decompensation, each of

extended duration, means three episeddsn 1 year, or an average
of once every 4 months, eaclstiag for at least 2 weeks.

Tr. 22.

Applying that standard to this casiee ALJ found that Ms. Kennedy has “mild
restriction” in her activities of daily living; shie able to perform the “mental demands of routine
activities of daily living,” tolive independently, “work as gersonal care attendant assisting
others with activities of dailliving, and uses public tranggation without assistanced. The
ALJ thus found her limitation mildd. The ALJ also found that she had mild difficulties in
social functioning, including her capacity “tdénact appropriatelyral communicate effectively
with others.”ld. The ALJ explained that Ms. Kennedyaikle to “communicate well,” carry on a

conversation, and relate to othdds.In addition, the ALJ found #t Ms. Kennedy had moderate
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difficulties in her concenttan, persistence, and padeé. Finally, the ALJ found that Ms.
Kennedy had not experienced episodes of decompendation.

In sum, the ALJ concluded, “[b]ecause themiant’'s mental impairments do not cause at
least two ‘marked’ limitations or one ‘maad’ limitation and ‘rpeated’ episodes of
decompensation, each of extended duratibts.’ Kennedy’s limitations did not support a
finding of a disability.ld.

A. Sever e Impair ment

Ms. Kennedy argues that the ALJ erred ingbeond step of the analysis by finding that
her “only severe impairments are anxiety disoated mixed anxiety-depressive disorder.” Pet.
Br. at 7 (citing Tr. 20—21). She contends thatAlL.J should have also found that her diabetes
mellitus, breast cancer, and hypertension were severe impairhde@ise argues that her breast
cancer, although now in remission, is “not a istigbnormality’” because “[e]ven breast cancer
that is in remission or even cdrias lasting effects on the patient’s ability to function well after
treatment has ended,” and in her case, she stgjti@t chemotherapya radiation contributed
to her fatigueld. at 7-8 (“Since these effects of €hotherapy and Raation and executive
functioning are well documentedstdts of these life-saving buixic treatments, and since Ms.
Kennedy has reported these problems in hey @iailctioning, the ALJ should have found Ms.
Kennedy'’s breast cancer and sidesef$ of treatment to be sevemgairments.”) (citations
omitted).

The Commissioner, on other hand, argues fiist éimy error that the ALJ made in not
finding that Ms. Kennedy’s diabes, breast cancer, and hypagion were not severe is
harmless. Def.’s Br. at 15. Still, the Commissér argues, “the ALJ reasonably concluded that

Plaintiff's diabetes and hypertensiwere not severe impairmentsd’ Furthermore, the
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Commissioner argues that, as kds. Kennedy’s breast cancett, i not sufficient that she
establish the mere presence of a diseasepairment. She must show that the disease or
impairment has caused functional limitations tv&clude her from engang in any substantial
gainful activity.”Id. at 16 (citingRivera v. Harris 623 F.2d 212, 215-16 (2d Cir. 1980)).
The Court agrees with the Commissioner thatALJ did not err in finding that Ms.

Kennedy’s breast cancer, hypertensiand diabetes were not sevanpairments. First, the ALJ
considered whether any of those conditions wddve created limitations or impairments for
Ms. Kennedy, and concluded that they would not:

The longitudinal record reflects ahthe claimant has occasional

complaints of back pain or lggngling, and her blood pressure is

sometimes characterized as uncdfetb Overall, however, the lack

of exertional limitations isugpported by the record, which shows

that her breast cancer is innmssion and that her medically

determinable diagnoses of higlobtl pressure and diabetes mellitus

do not consistently cause more than minimal work-related
limitations over a twelve-month period.

Tr. 21. The Court agrees.

The ALJ’s decision was based on substdetiéddence, including that Ms. Kennedy’s
doctor stated that her breast cancer heshbn remission since 2010, with no signs of
recurrence, Tr. 354, and that reports from Msaazly’s doctors’ appointments did not indicate
that her hypertension or diabetes had cabhsedo have limitations in her abilitieSee, e.g.Tr.
318-19 (describing walking, doing exesej and improved energy levelsge also Brau)t683
F.3d at 447-48 (explaining that substantial emitk necessary to support conclusion “means
suchrelevantevidence as seeasonablemind might accept as adequate to support a conclusion”
and that district court’s revieaf ALJ’'s determination is “very derential”). Rather, the record
indicates that, as the ALJ found, Ms. Kennedyigiety and depression imposed limitations on

her ability to navigate dlg life—not her hypertension, dbetes, or breast canc8ee, e.g.Tr.

17



359-60 (describing “emotional m@own”); Tr. 363 (assessing Ms. Kennedy with severe
recurrent major depression, and aquist-traumatic stress disorder).

In any event, the ALJ proceeded to the ret&p of the evaluation process—even if not
for the reasons that Ms. Kennedy now argues it should have proceeded—and as a result, any
error in the ALJ’s determinatn of the status of Ms. Kennedybreast cancer, hypertension, and
diabetes is harmlesSee Stanton v. Astru@70 Fed. App’x 231, 233 n.1 (2d Cir. 2010) (finding
harmless error where “the ALJ did identify sevienpairments at step two, so that Stanton’s
claim proceeded through the sequential evalagtrocess. Further, contrary to Stanton’s
argument, the ALJ’s decision makes clear thatdresidered the ‘combination of impairments’
and the combined effect of ‘all symptoms’nraking his determination.”) (citing 42 U.S.C. 8
423(d)(2)(B) (requiring considation of “combined effeadf all of the individual's
impairments”);accord20 C.F.R. 8 404.1523).

B. Factual Errors

Ms. Kennedy also argues that the ALJ committed a “serious factual error of the
evidence” by mischaracterizing her medical rdsoPet. Br. at 9. In particular, Ms. Kennedy
argues that the ALJ erroneoushated that Ms. Kennedy is alieperform housework, prepare
meals, and go out with friendsl. (quoting Tr. 24). Ms. Kennedygues that “the ALJ made [it]
seem as if Ms. Kennedy is able to perform dewivariety of tasks than her testimony actually
reflected,” and then “used this misstatenterfind Ms. Kennedy not entirely credibldd. at 10.
The Court disagrees.

The ALJ did note that Ms. Kennedy is atié'work part-time, perform housework, shop,
and prepare meals,” and that thecord also reflects that shecsalizes, going out to clubs with

friends.” Tr. 24. The ALJ’s explanation of hisrdal, however, continues: he cites the medical
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record to support his conclusitimat Ms. Kennedy “had some difficulties with attention and
concentration but concluded ttsdte is capable of sustaining attention sufficiently to perform
simple tasks,” and that her mental status exatiuns reflected “geneltg normal findings” that
did not “support the claimant’s testimony redjag disabling memorproblems.” Tr. 24. The
ALJ also noted that Ms. Kennedy’s “most receeatment notes characterize the claimant’s
depression as ‘mild’ and note a decreasaaod lability, which does not support disabling
limitations,” and found “no indicatioof a disabling level of pac episodes.” Tr. 24. The ALJ
therefore concluded this. Kennedy “is capable of unskillegie work,” and that she is “able
to work within the restations assigned.” Tr. 25.

The Court does not find a serious factuabein this characterization of the medical
records. Rather, the ALJ took into considierathat Ms. Kennedy recently had an anxiety
attack, Tr. 24 (“[T]he claimant described aamaepisode to the consultative examiner and
reported an ‘emotional meltdown’ at churchOetober 2012.”), and noted her difficulty in
concentratingid. (“the claimant reported suicidaleation and a prior attempt and was
transported to St. Francis Hospital for evaloafi which found that “the claimant had some
difficulties with attention and concentration lmaincluded that she is capable of sustaining
attention sufficiently to perform simple taskstiyt ultimately found that the medical reports in
the record did “not support the claimant’sttmony regarding disabling memory problerrid,”
The Court agrees, and finds that the ALJ’s casiolos were supported by substantial evidence in
the record, including the reports . Kennedy’s treating physiciarSee Schaall34 F.3d at
501 (“[W]e must determine whether ther@missioner’s conclusions are supported by
substantial evidence in the redas a whole or are basedamerroneous legal standard.”)

(quotation marks and citation omitted).
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C. Available Jobs

Ms. Kennedy also argues thattla fifth step of the disabili evaluation, “the burden of
proof is on Defendant to show the actual numbgola$ that exist in the State of Connecticut,
that someone with Ms. Kennedy’s actual Residruaictional Capacity can perform,” and argues
that in this case, the ALJ failed to do so. Begt.at 11. Defendant, ondlother hand, argues that
the ALJ “properly relied on the vatonal testimony at step five tmnclude that jobs exist in
significant numbers in the national economy ®laintiff could performand thereby concluded
that Plaintiff was not disabled under thetA®ef.’s Br. at 21 (citing Tr. 27).

Ms. Kennedy is correct that, at steyefi the Commissioner has the burden of proving
that Ms. Kennedy is capable of workirRavaro v. Astrug413 Fed. App’x 382, 384 (2d Cir.
2011) (*The Commissioner has the burden in step df the disabilitydetermination to prove
that the claimant is capable of working.”).ef@ourt disagrees, howay that the Commissioner
must prove that there are jobs “that exighi@ State of Connecticut” that someone with Ms.
Kennedy'’s capacities could perfor@eePet. Br. at 11. Instead, “work exists in the national
economy when it exists in sigreéint numbers either in the regiwhere you live or in several
other regions in the country.” 20 C.F.R. § 404.18§6(t does not matter whether . . . [w]ork
exists in the immediate area in which you liviel’ The ALJ therefore properly relied on the
evaluation of the vocational expewho listed three jobs thae had determined that Ms.
Kennedy would be capable of pamning: cafeteria attendantjéction molding machine tender,
and hand packager of plastic paBeeTr. 52-53.

The Court finds that the ALJ properhyliesl on the vocational expert’s testimony
regarding hypothetical ailable jobs at Ms. Kennedy’s capability leveBee Calabrese v.

Astrue 358 Fed. App’x 274, 276 (2d Cir. 2009) (“Ai.J may rely on a vocational expert's
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testimony regarding a hypothetical as longhesfacts of the hypothieal are based on
substantial evidence . . . and a@ataly reflect the limitationsral capabilities of the claimant
involved.”) (citations omitted). Ms. Kennedy’s mati to vacate the ALJ’s decision or to remand
for a new hearing thereforedgnied. The Commissioner’s motitor an order affirming the
decision is granted.
V. CONCLUSION

For all of the foregoing reasons, Ms. Kennedytion to vacate the ALJ’s decision or to
remand for a new hearing therefor®iNIED. The Commissioner’s motion for an order
affirming the decision iISRANTED.

SO ORDERED at Bridgeport, Conniecit, this 27th day of March, 2018.

[s/ Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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