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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

FAROULH DORLETTE,
Plaintiff,
V. . Case No. 3:15-cv-1856 (VAB)

OFFICER TYBURSKI, et al.,
Defendants.

ORDER AND RULING ON MOTION TO DISMISS

Faroulh Dorlette (“Mr. Dorlge” or “Plaintiff”), currentlyincarcerated at the Northern
Correctional Institution in Sonmg, Connecticut, and proceedip® se, filed a Complaint under
42 U.S.C. § 1983 against Correctional Officgbtirski, Disciplinary Investigator Melendez,
Disciplinary Hearing Officer Richardson, €rict Administrator Angel Quiros and
Commissioner Scott Semple.

On October 17, 2016, the Court dismissed all claims against Tyburski and Semple under
28 U.S.C. 8 1915A(b)(1) and concluded that tharkEeenth Amendment procedural due process
claims would proceed against Melendez, Richamdand Quiros in their individual and official
capacitiesSee Initial Review Order, ECF No. 13. Dafdants have now filed a motion to dismiss
the Complaint under Rules 12(b)@nd 12(b)(6) of the Federdlules of Civil Procedure.

For the reasons set forth below, the motion to dismGRIBNTED in part and
DENIED in part.

I FACTUAL ALLEGATIONS

Mr. Dorlette claims that, on October 24, 2004ficer Tyburski issued him a disciplinary

report charging him with attempting to mail arvelope that containes soup seasoning packet.

The plaintiff complains that both the report and nocess afforded him connection with the
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disciplinary hearing were deficient in multiple ways and alleges that there was no evidence to
support the charge. On November 20, 2014, LiemieRahardson allegegifound Mr. Dorlette
guilty of the charge and sanctioned him to 2@sda punitive segregation and 60 days loss of
mail privileges. District Adminisator Quiros allegedly failed to respond to Mr. Dorlette’s
appeal of the disciplary finding and sanctions.

Mr. Dorlette claims that Officer Meleed, Lieutenant Richardson and District
Administrator Quiros violated kiprocedural due process rights. Specifically, he alleges that the
disciplinary report was vague andsigned, that Officer Melendelzd not specify the evidence
which formed the basis of the disciplinary regpthat there was no &lence to support a guilty
finding by Lieutenant Richardson,&that District AdministratoQuiros failed to remedy the
situation when he became or should haeeome aware of the allegedly unsupported guilty
finding.

As a result of the disciplinary proceedindfr. Dorlette allegedly remained in punitive
segregation for twenty days, and he allegasttie conditions in the restrictive housing unit
were significantly more onerous than tlenditions in general population. Compl. 1 17, 19,

ECF No. In particular, Mr. Doeltte alleges that the “extrernenditions” that he suffered in

punitive segregation included the “use of restraints . . . upon exiting his cell, recreation, showers,
etc.” that allegedly caused “shoulder pain anid pathe back” from his getting into position

“for restraint application and removald. I 19. Mr. Dorlette alsollages that, while in punitive

segregation, he was deprived of “adequt@wers, phone calls, recreation, etd.”



1. STANDARD OF REVIEW

To survive amotionto dismissunder Federal Rule of Civil Procedure 12(b)(6), a plaintiff
must state a claim for reli¢at is plausible on its facAshcroft v. Igbal, 556 U.S. 662, 678
(2009) (citation omitted)see also Fed. R. Civ. P. 8(a)(2) (requiririgat a plaintiff plead only “a
short and plain statement of the claim shaythat the pleader is entitled to relief?) claim is
facially plausible if “the plaintiff pleads fagal content that allows the court to draw the
reasonable inference that the defendsfiable for the misconduct allegedd. In other words,
to state a plausible claim, aapitiff's complaint must hav&enough facts to raise a reasonable
expectation that discovery will reveal evidence” supporting the cBethAtl. Corp. v.
Twombly, 550 U.S. 544, 556 (2007). Although “detaifedtual allegationsare not required, a
complaint must offer more than “labels and dasons,” “a formulaic recitation of the elements
of a cause of action,” or “naked assertgjhdevoid of “furtherfactual enhancementld. at 555,
557.

In determining whether the plaintiff has ntkis standard, the Court must accept the
allegations in the complaint as true and drdweasonable inferences the plaintiff's favor.In
re NYSE Specialists Sec. Litig., 503 F.3d 89, 95 (2d Cir. 200Newman & Schwartz v. Asplundh
Tree Expert Co., Inc., 102 F.3d 660, 662 (2d Cir. 1996) (citats omitted). In considering a
motionto dismiss “a district court must [also] limit itsetb facts stated in the complaint or in
documents attached to the complaint as exhibits or incorporated in the complaint by reference.”

Newman & Schwartz, 102 F.3d at 662 (citation and intatmuotation marks omitted). The Court

notes that the operative Complaint makes a numibeferences to attached exhibits, yet, Ms.



Moorer did not attach exhils to the Amended Complairfiee ECF No. 56, so the Court relies
solely upon the alleged facts in her Amended Complaint.

Finally, pro se complaints “must be construed liladly and interpreted to raise the
strongest arguments that they suggeskés v. Bank of Am., 723 F.3d 399, 403 (2d Cir. 2013)
(internal quotation marks omitted) (quotiiigestman v. Fed. Bureau of Prisons, 470 F.3d 471,
474 (2d Cir. 2006))see also Tracy v. Freshwater, 623 F.3d 90, 101-02 (2d Cir. 2010)
(discussing the “special solicitude” courts affprg se litigants).

1. DISCUSSION

The defendants move to dismiss all claims in the complaint. In compliance with Local
Rule 12(a), the defendants hdiled an Order of Notice t&ro Se Litigant informing Mr.

Dorlette of his obligation to fila response to the mon to dismissSee Notice, ECF No. 32-4.
Despite this notice, Mr. Dorlette has not filedesponse to the motion to dismiss or sought an
extension of time in order to do so.

A. Official Capacity Claim for Declaratory Relief

Defendants Melendez, Richardson and Quargsie that the official capacity claim for
declaratory relief against them is barred by trev&hth Amendment. Declaratory relief serves to
“settle legal rights and remowmcertainty and insecurity frolagal relationships without
awaiting a violation of the rights ardisturbance of the relationship€d&labella v. American
Institute of Certified Public Accountants, No. 10-cv-2291(KAM)(ALC), 2011 WL 4532132, at
*22 (E.D.N.Y. Sept. 28, 2011) (citations omittededbaratory relief operates in a prospective
manner to allow parties to resolve claibefore either side suffers great haBee Inre

Combustion Equip. Assoc. Inc., 838 F.2d 35, 37 (2d Cir. 1988).



In Ex Parte Young, 209 U.S. 123 (1908), the Supreme Court held that an exception to the
Eleventh Amendment’s grant of sovereign immumigm suit existed to permit a plaintiff to sue
a state official acting in his dver official capacity for prospéee injunctive relief for continuing
violations of federal lawd. at 155-56. The exception to Eleventh Amendment immunity,
however, does not apply to claims against stHieias seeking declaratgror injunctive relief
for prior violations of federal lansee Puerto Rico Aqueduct and Sewer Authority v. Metcalf &
Eddy, Inc., 506 U.S. 139, 146 (1993)t&ing that the EleventAmendment “does not permit
judgments against state officers declaring thay violated fedetdaw in the past”)Green v.
Mansour, 474 U.S. 64, 68 (1985) (“We haxefused to extend the reasoningroting . . . to
claims for retrospective relief.”) (citations omitted).

The allegations in the Complaint reléeconduct that occurred in October and
November 2014 at Walker Correctional Institution (“Walker”). As indicated above, Mr. Dorlette
is currently incarcerated at Nbarn Correctional Institution. Hrequest for a declaration that
the defendants violated his federal constitaiaights in October and November 2014 at
Walker cannot be properly characterized ass$peative” because he does not allege how such
relief would remedy a future constitutional \atibn by the defendants. Thus, Mr. Dorlette’s
request for declaratory relief does not meetetkeeption to the Eleventh Amendment immunity
set forth inEx Parte Young.

Absent any request for prospective relefemedy ongoing violations of federal law, a
declaration that the defendants witeld Mr. Dorlette’s constitutionaights in the past is barred
by the Eleventh Amendmersiee Green, 474 U.S. at 71-73 (if there is no allegation of an

ongoing violation of federal law, the Eleveiimendment prevents federal courts from



providing notice relief or a declatiory judgment that state officgaViolated federal law in the
past);Nicholson v. Lenczewski, 356 F. Supp. 2d 157, 162 (D. Conn. 2005) (dismissing claim for
retrospective declaratory relief ihe form of a statement thifie conduct of certain defendants
violated his rights because it was barred lgyEleventh Amendment). Accordingly, the motion
to dismiss is granted as taethequest for declaratory relief.

B. Individual Capacity Claimsfor Money Damages

The Complaint also challenges the November 20, 2014, disposition of a disciplinary
charge against Mr. Dorlette by Hearing O Richardson and tlsanctions imposed by
Hearing Officer Richardson under the dispositdmthe charge. Mr. Dorlette claims that
Investigator Melendez, Hearir@fficer Richardson, and Distri¢tdministrator Quiros violated
his right to procedural due process under the Fourteenth Amendment in finding him guilty of the
disciplinary charge, imposing sdimns against him and refusingaddress his appeal of the
disposition of the disciplinary charge. For e€liMr. Dorlette seeks monetary damages and
injunctive relief.

With regard to the request for injunctivdieg Mr. Dorlette seekan order directing the
defendants to reverse the guilty finding, exputingedisciplinary report, expunge any reference
to the disciplinary proceeding in his inmate nelsp and an order directing the defendants to
release him to general population. Defendanth&dson, Melendez, and Quiros argue that the
individual capacity claims for money damaggminst them are barred by the Supreme Court’s
holding inHeck v. Humphrey, 512 U.S. 477 (1994).

In Heck, the Supreme Court held that whestate prisoner seeks damages in a § 1983

action, “the district court mustonsider whether a judgmentfavor of the plaintiff would



necessarily imply the invalidity of his conviati and sentence and if it would, the complaint
must be dismissed unless the plaintiff can destrate that the conviction or sentence has
already been invalidated.” 512 U.S. at 487Ethwardsv. Balisok, 520 U.S. 641 (1997), the
Supreme Court concludelat the holding oHeck applies to a prisoner’s challenge to the
procedures used in a disciplinary proceeding twhesults in a change to the prisoner’s sentence,
including the loss of accumated good-time creditSeeid. at 648. Thus, a prisoner may not
proceed with a § 1983 action challenging a sanction imposed under a disciplinary finding that
affects the length of his or her sentence “unlegehsghe] has shown that the sanction . . . ha[s]
been overturned through administrativeraials or by a stater federal court.’Peralta v.

Vasguez, 467 F.3d 98, 100 (2d Cir. 2006).

In Peralta, the Second Circuit congted a situation in which prison officials had
subjected a prisoner to sanctions that affetttedduration of his confinement as well as
sanctions that affected only his conditions of amrhent. The court held that “a prisoner subject
to such mixed sanctions can proceed separatetier 8 1983, with a challenge to the sanctions
affecting his conditions ofanfinement without satisfying ¢hfavorable termination ruléyt ...
he can only do so if heiswilling to forgo once and for all any challenge to any sanctions that
affect the duration of his confinement.” 467 F.3d at 104. The Second Circuit remanded the case
to the district court with instruction for thew to ascertain whethéne prisoner had formally
agreed to waive all claims challengithe duration of his imprisonmeseeid. at 106.

Although Mr. Dorlette stated in the Compliihat the disciplinarhearing officer only
imposed two sanctions, confinement in segregdir twenty days and loss of mail privileges

for sixty days, Defendants have advised the Cinait the disciplinarpearing officer also



imposed the sanction of loss of ten dayfisk Reduction Earned Credi&e Compl. 1 17,

ECF No. 1; Defs.” Mem. Supp. Mot. Dismigsttach. 1, ECF No. 32-2 (Petition for Writ of
Habeas Corpus filed by Mr. Dorlette on Janub8y 2015 in the Connecticut Superior Court,
Page 6)Dorlette v. Warden, No. TSRCV154006924S, 2017 WL 3011610, at *1-3 (Conn. Super.
Ct. June 14, 2017) (denying petition for a writ obéas corpus asserting “various due process
violations in the disciplinary taging that resulted in his adnistrative detention and other
sanctions, including loss of Rigkeduction Earned Credits”). The loss of Risk Reduction Earned
Credits is a sanction that affects theadiom of the plaintiff's confinemengee State of

Connecticut Department of Correcti@dministrative Directive 4.2A(4) (2013vailable at
www.ct.gov/dos/LIB/doc/PDF/AD/ad0402a.pdf (“‘RREGuUid affect an inmate’s discharge date
by five (5) days a month if in compliance.”).

Thus, the disposition of the disciplinazfiarge on November 20, 2014, resulted in the
imposition of sanctions that affect both Mr. Dorlette’sonditions of confinement as well as the
length of his prison sentence. MYorlette alleges that hgppealed the disposition of the
disciplinary charge, but Distii Administrator Quiros failé to acknowledge the appeSte
Compl. at 5 § 20, ECF No. 1. Because Mr. Dorlktie not demonstrated that the disposition of
the disciplinary charge has been invalidatéetk bars the due process claims arising from the
disposition of the disciplinary enge unless Mr. Dorlette “abandsh[not just now, but also in
any future proceeding, any claims he may haik mespect to the duration of his confinement
that arise out of the proceedis] he is attacking inlifs] § 1983 suit.” 467 F.3d at 104.

UnderPeralta, the Court directs Mr. Dorlette tolsmit a notice, withirtwenty days of

the filing date of this order, stating whether he waives for all sitlhelaims in this action



relating to disciplinary sanctions affting the duration of his confinemeng(, the forfeiture of
RREC) in order to proceed with his claims lidraging the sanctions a&tting the conditions of
his confinement. In the event that Mr. Deité fails to timely file the require@eralta waiver, he
will be deemed to have refused to waive the claims relating to disciplinary sanctions imposed by
Hearing Officer Richardson on November 20, 2014t #ffect the duratioaf his confinement,
(i.e., the forfeiture of RREC), and the Court vdlsmiss the due process claims relating to
November 20, 2014, disciplinary disposition bydstigator Melendez and Hearing Officer
Richardson and the appeal of the disciplirdisposition to DistricAdministrator Quiros.

Accordingly, the Court denies the motiondismiss without prejudice with respect to the
procedural due process claims against Defetsda their individual capacities for money
damages and official capacities injunctive relief.
V. CONCLUSION

For the reasons discussed ahdlie motion to dismiss, GRANTED as to the claim for
declaratory relief an®ENIED without prejudice as to theobrteenth Amendment procedural
due process claims for injunctive relief agaiDsfendants Melendez, Quiros, and Richardson in
their official and individual capacities.

The Court directs Mr. Dcelte to submit a notice stating whether he waieesll time
the claims in this action relating to disciry sanctions imposeaxh November 20, 2014, which
affect the duration of his confinemeng(, the forfeiture of RREC) iorder to proceed with his
claims challenging the sanctions affecting the @amts of his confinement. Mr. Dorlette must
file this notice, in writing usig the Prisoner Efiling Program, withiwenty (20) days of the

filing date of this order. The Court specificallgnvases Mr. Dorlette that it will deem his failure



to file this notice within the required time as hefusal to waive these claims, and such failure
will result in the dismissal of his due process claims as to all defendants.
SO ORDERED at Bridgeport, Connecticutith2nd day of January, 2018.
/sl Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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