General Re Life Corporation v. Lincoln National Life Insurance Co. Doc. 56

UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

GENERAL RE LIFE CORPORATION,
Plaintiff,

V. No. 15-cv-1860 (VAB)
LINCOLN NATIONAL LIFE INSURANCE

COMPANY,
Defendant.

RULING AND ORDER

Pending before the Court is (1) GenerallRe Corporation’s (General Re” or “Gen
Re”) Petition to Confirm the Ral Arbitration Award and Vacatthe Arbitrators’ Purported
Clarification of the Final Award (the “Petitio)’ECF No. 1, (2) LincolMNational Life Insurance
Company’s (“Lincoln”) Cross-Pdton to Confirm Arbitration Awad as Clarified (the “Cross-
Petition”), ECF No. 21; ECF No. 22, and (3hcoln’s Motion to Erier Judgment (the
“Motion”), ECF No. 45; ECF No. 46.

For the reasons that follow, the Petitio®ENIED, the Cross-Petition GRANTED,
and the Motion iSSRANTED.
l. BACKGROUND

General Re entered into an Automatid¢f-@elministered YRT Reinsurance Agreement
(the “Agreement” or the “Treaty”) ith Lincoln effective January 1, 200&eeTreaty, ECF No.
7-1. Under the Agreement, General Re reirgarportion of variousidividual life insurance
products issued by Lincoln andsalhad a unilateral right todrease the reinsurance premiums
so long as the new rates were based solely oargehin anticipated mortality. Treaty, Ex. C-1,

1 7. In the event that General Re exercisedght to raise rates, however, the Agreement
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allowed Lincoln to “recapture” its life insurance policies,, to terminate the reinsurance going
forward rather than pay the increased premiulds.The Agreement did not provide a specific

methodology for implementing this right of recagtuExhibit F of the Agreement did provide,

under “Remittance Reporting,” thiaincoln “will take credit, wihout interest, for any unearned

premiums arising due to redians, cancellations or deathkaims.” Treaty, Ex. F.

In March 2014, General Re exercised its righincrease the reinsance rates effective
April 1, 2014. See6/4/2014 Letter, ECF No. 7-2 (notitigat General Re had sent a letter on
March 28, 2014 regarding a rate increase)response, on June 4, 2014, Lincoln demanded
arbitration. Id.

The dispute was submitted to a panel of thredrators. A hearing before the arbitrators
began on June 15, 2015e€e6/15/2015 Hearing Trans., ECFON7-8. During the hearing, the
parties devoted very little time thscussing the terms of recapttr&ee generallfull Hearing
Trans., ECF No. 22-3. On July 1, 2015, a majaftthe arbitrators issudtie Final Arbitration
Award (the “Final Award”). On Novembdr9, 2015, a different majority issued the
Clarification of Final Arbitration Award (the “Clarification”).

A. The Final Award

Umpire Barbara Niehus and Arbitrator Demhioring signed the Fih&ward. Arbitrator
Thomas Zurek dissente&eeFinal Award, ECF No. 7-13. Nieis and Loring concluded that
there had been a change in anticipated mortality, and that General Berésre entitled to a

rate increaseld. § 2. If Lincoln elected to recapturetime event of a rate increase, the Final

1 The vast majority of the hearing was devoted to the core issue in the dispute, the question pftvenethad
been a change in anticipated mortality and whether GeReraas, therefore, entitled a rate increase. The
parties’ discussion of how recapture would proceedliwvated to brief comments repeating what little information
on the subject was included in the partig®-hearing briefs and proposed awag&teFull Hearing Trans. 1248:3-
8, 1248:25-1249:15, 1255:22-1256:16.



Award provided that this recapture wolne effective retroactive to April 1, 2014d. { 6.a.
The Final Award further mvided the following:

The Panel finds that, since Lincoln derdad arbitration in June 2014, the parties
have continued to administer the reinsuradiness under the original Treaty terms.
The Panel further finds that General Ra&s incurred expenses and capital costs
associated with the reinsured businessnguthat time. Therefore, if Lincoln
recaptures the reinsured business, the Radels that the following shall occur:

i.  All premium and claim transactionsigé®y one party to the other following the
effective date of the recapturiee(, from April 1, 2014) shall be unwound.

ii. Lincoln shall reimburse General Rer fihe expenses and cost of capital that
General Re incurred in @viding reinsurance to Limdn since that date. The
Panel finds that the single life expense assumption of 5% of premium used in
General Re’s original Treaty pricing . shall be applied to all premiums that
would have been paid by Lincoln basedthe original Treaty premium rates.

iii. The Parties shall promptly work together to agree upon the amount of premium

and claims to be unwound, and the expeasssciated with the administration
of the reinsured business. Any disagreement over the calculations shall
promptly be submitted to the Panel fesolution pursuant to 1 9, below. The
party with the net balance owing shedimit its payment to the other party
within 90 days of this Award.

Id. § 6.b?

The Final Award then ordered that “[a]llh&r requests for relief from the parties are
denied,”id. § 8, and that “[tlhe Panel shall reta@imisdiction over this matter to the extent
necessary to resolve any plige over the calculation apayment of the amounts awarded
herein,”id. § 9. This retention of jurisdiction walifextend until either (i) the date on which
Lincoln pays General Re the amounts ordered in 5 [the “Payment of Premium” section] of this

Award, or (ii) the date on which Lincoln redapes the business reinsd under the Treaty and

all associated balances due are pagdprovided in q 6 of this AwardId.

2 Zurek explicitly dissented from this portion of the Final AwaBkeECF No. 7-14 at 2. However, Zurek’s dissent
discusses only his analysis of the change in anticipatelihoissue, and does not touch upon recapture at all.



Paragraph 6.b.i. of the Final Award adoptiee language regarding recapture that
General Re had proposed to the arbitrat@=seGen Re Proposed Finarbitration Award
6.b.i., ECF No. 7-10see alsdGen Re Pre-Hearing Br. at, CF No. 7-4; Gen Re Opening
Statement PPT at 46, ECF No. 7-6; Gen Resi@g Statement PPT at 142, ECF No. 7-7.
Because Lincoln’s position was that GenerakRate increase was improper, Lincoln’s
submissions to the arbitrators contained vatleldiscussion of proposed terms for recapture.
Seelincoln Pre-Hearing Br. at 21, ECF No. 7-3s{@issing recapture only to the extent of
arguing that “no provision in thereaty . . . requires notice with30 days” if Lincoln exercises
right to recapture “and no provsi in the Treaty . . . imposes the conditions on recapture that
Gen Re requests the Panel declare”). Linsgimbposed award did naterefore, contain any
language regarding how recapture should proc&e@. generall{incoln Proposed Final Award,
ECF No. 7-11.

B. RecaptureDispute

Following the arbitrators’ issuance oktkinal Award, Lincoln and General Re
communicated by e-mail regarding how to caltaithe recapture payments under the Final
Award, should Lincoln invoke its right to recaptur®ee generalljRecapture E-mails,
10/26/2015 Letter Ex. B, ECF No. 7-16. The partidfered in their interpretation of the
methodology for calculating the recapture paymehtsat 1-7. General Re believed that
paragraph 6.b.i. of the Final Award required ‘&esing all cash transactions” from the April 1,
2014 effective date of recapturkl. at 6. Lincoln believed a “recape effective 4/1/14” meant
that Lincoln would “pay back all claims with dates of 4/1/14 and lat&&n Re would return

premiums paid prior to 4/1/14, buhearned as of 4/1/14” to Lioln; and “Gen Re would return

3 Under the terms of the Treaty, Lincoln would only htheright to “recapture” hlife insurance policies if
General Re raised rates due to a change in anticipated mortality. Treaty, Ex. C-1, 1 7.



all premiums paid for other coverage 4/1/14 and latkt.’at 7. Lincoln ado argued that
General Re’s calculations improperly “usefdl]claim payments made 4/1/14 and later
regardless of date of death,” while Lincoln “pnise[d] claims where &é[date of death] was
after the recapture effective datbelieving that General Re remad “responsible for all claims
prior to this date.”ld. at 4. General Re’s methodology anttukations indicated that General
Re owed Lincoln $5,484,1061d. at 6. Lincoln’s position was &t General Re actually owed
Lincoln approximately $18.5 million Seelincoln Spreadsheet, 10/26/2015 Letter Ex. A, ECF
No. 7-16.

On September 28, 2015, Lincoln formally notfi©€eneral Re by email that Lincoln was
invoking its right to recaptureRecapture E-mails at 5. The parties continued to communicate
by e-mail regarding their differing interpretationstio¢ amount of recapture payments that were
required under the Final Awardd. at 1-5.

In a letter dated Oaber 13, 2015, General Re notified Lot that it would be remitting
to Lincoln $5,484,106, claiming that this amounpresented the net recapture balance, based on

all premium and claim payments that had bewxde between the parties from April 1, 2014.

4 According to General Re’s calculations, the $5,484,106 represented a total of:

Returnpremiumpaid4/1/2014-9/3/2015: ($32,901,297)
Reimbursement for expenses and cost of capital: $1,645,065
Reimbursement for claims (incl int) paid 4/1/2014 — 9/3/2015 $34,472,126
Return payment of estimated additional premium less experience refund ($8,700,000)
Total Paymentfrom/(to) Lincoln: ($5,484,106)

5 According to Lincoln, an estimate of the roughly $1i8ilion that General Re owdtlrepresented a total of:
Resultof GeneraRe’s Calculation $5,484,106
Premiums General Re received prior tt/44 but unearned as of 4/1/14 $9,985,906
Claims incurred prior to 4/1/14 but reported or paid after 4/1/14 $8,532,220
Difference in cost of capital calculation due to differing premium base $78,961
Premium payments made on 4/1/14 (typically covering March renewals) ($1,238,632)
Premiums paid 4/1/14 or later to reconcile earlier coverage periods ($359,319)
Claimspendingbut unpaidasof 8/31/15 ($3,809,002)

Total Paymentto/(from) Lincoln: $18,664,180



Seel0/13/2015 Letter, ECF No. 7-16. Lincoln accep#gthout reservation the promised wire
transfer on October 15, 2015eeGen Re Br. at 8, ECF No. 7.

C. The Clarification

On October 26, 2015, Lincoln submitted a lettethi arbitrators asking them to resolve
a dispute between the parties as to hove#nl paragraph 6.b.i. of the Final AwaiSee
10/26/2015 Letter, ECF No. 7-15. Lwlo’s letter reiterated the paisin that it had taken in its
communications with General Re that General Redposed calculation should be adjusted by:
“returning to Lincoln the uneardeportion of premiums paid prior to April 1, 2014”; “paying to
Lincoln claims with a date afeath prior to April 1, 2014”; ah“‘removing from the calculation
those premiums paid or on subsequent to Aprd014 but relating to prior coverage periods.”
Id. at 3.

In support of its argument, Lincoln referredExhibit F of the Treaty, which provided
that Lincoln “will take creditwithout interest, for any unea&d premiums arising due to
reductions, cancellationsr death claims.”ld. at 5. Lincoln also gued that the Final Award
had retained the arbitrators’ jurisdiction teaob/e disagreements ouvie calculation of the
recapture payments and that the currergudes was one regarding whether the Final Award
“compels the recapture calculatiomtiGen Re asserts is requiredd. at 7.

On November 4, 2015, General Re submittedbjection to the arbitrators. 11/4/2015
Letter, ECF No. 7-17. General Re argued thatain’s request was begd the authority of the
arbitrators because it sought reconsideraticenafa fundamental change to the recapture

methodology unambiguously ordered in the Final Awddd at 6-10.



On November 19, 2015, Niehus and Zurek sigtiee Clarification, from which Loring
dissented. Clarification, ECF No. 7-19. Zukedd not been a signatooy the Final Award,
while Loring had been. Cldication Dissent, ECF No. 7-20.

The Clarification stated that the Firalvard contained “ambiguities requiring
clarification,” Claification at 1, ECF No. 7-19. The Cladation concluded that both Lincoln
and General Re were reading paragraph 6.btheoFinal Award in a manner inconsistent with
the language of the Treaty, and that paragraph 6.b.i. “is not intended to and does not change the
terms of the Treaty.’ld. at 2.

The Clarification provided, in relevant partattifw]hen read in the context of recapture
under the Treaty, paragraph 6.b.i only deals widspective unwinding of premiums and claims
transactions beginning April 1, 2014,” and “when read in context of the Treaty, Paragraph 6bi
entitles Gen Re to retain the unead premium it held as of thetdaof recapture.” Clarification.
at 2, ECF No. 7-10. The Clagdétion further provided that:

When read in context of the Treaty, Paggur 6bi requires Gen Re to be liable for

claims for which it retains premium. &refore, Gen Re must pay reinsurance

benefits to Lincoln pursuant to the Trgddr Lincoln insureds who died during a

period covered by premium paid by Lincoln to Gen Re regardless of whether the

death claims were paid by Lincoln before, on, or after April 1, 2014.

Id. at 3. The Clarification also pointedtiwo relevant provisns of the Treatyld. at 2-3.

First, the Clarification noted that Exhibit F thie Treaty provided, irelevant part, that
Lincoln “will take credit, withoutnterest, for any unearned prieims arising due to reductions,
cancellations or death claims.Clarification at 2see alsdlreaty, Ex. F. The Clarification
noted that Exhibit F did not prale for credit of unearned premis to Lincoln in the event of

recapture, thus, when read in context of the Jrgmtragraph 6.b.i entitled Gen Re to retain the

unearned premiums it held as of the dayecapture. Clarification at 2.



Second, the Clarification pointed to Section df.the Treaty, which provided, in relevant
part that:

[General Re’s] liability to [Lincoln] fothe reinsurance due shall be based on the

net amount of risk at the time of thesimed Individual death[General Re’s]

liability to [Lincoln] for the net amount atsk on a Policy that is reinsured shall

be determined based on a ratio of [GenB&ik] liability tothe total net amount

at risk under the policy at the time thenseirance is placed. [General Re] shall

share in any decrease in the net amounisktn proportion tats share of the

reinsurance on the Policy.

Clarification at 3. The Clarificain concluded that, when readdantext of the treaty, paragraph
6.b.i required Gen Re to be liable for angiels for which it retained the premiurtd.

The Clarification therefore orded that General Re coul@édp all premiums paid to it
before April 1, 2014, including the gamns that represented unearmdmiums, but that it also
would be responsible for payingaains for all covered deaths,esvif those deaths occurred on
or after April 1, 2014. Under the Clarification, Genda would also have to continue to accept
and pay new claims arising on or after Aprik014, if the premium coving the date of death
had been paid to General Re before that dabe Final Award as clarified requires that General
Re make an additional recapture paymeritincoln of around $17 million to $18 milliorSee
Gen Re Br. at 11, ECF No. 7; Lincoln Br. at 6, ECF No. 22-7

General Re filed the Petition to confirmetbriginal Final Award with this Court on
December 22, 2015, ECF No. 1, and Lincoln filed@ness-Petition to coirin the Clarification
on January 19, 2016. ECF No. 21. Lincoladia Motion for Judgment on April 25, 2016,
requesting that the Court comfirthe Clarification. ECF No. 46The Court held a hearing on

the matter on June 28, 2016. ECF No. 55.



Il. STANDARD OF REVIEW

The Federal Arbitration Act, 9 U.S.C. 8&®tlseq("FAA") “provides the exclusive, and
limited, authority for federal courtveew of an arbitral award.’Arrowood Indem. Co. v.
Trustmark Ins. C.938 F. Supp. 2d 267, 272 (D. Conn. 2088jd, 560 F. App’x 75 (2d Cir.
2014) (citingHall St. Associates, L.L.C. v. Mattel, In§52 U.S. 576 (2008)).

The FAA provides a streamlined process for a party seeking a judicial decree

confirming an award, an order vacating it,aor order modifying or correcting it.

Normally, confirmation of an arbitratn award is a summary proceeding that

merely makes what is already a final adtitvn award a judgmewf the court, and

the court must grant the award unless thardws vacated, modified, or corrected.

But arbitration awards are not self-enfoigi Rather, they must be given force and

effect by being converted jodicial orders by courts.
R & Q Reinsurance Co. v. Utica Mut. Ins. C8 F. Supp. 3d 389, 392 (S.D.N.Y. 2014)
(internal quotation marks omitted). Section 1@hef FAA allows a district court to vacate an
arbitration award only in narrowrcumstances including, in relevgmrt, “where the arbitrators
exceeded their powers.” 9 U.S.C. § 10(a)(4).

Furthermore, “[r]leview of an arbitral award hydistrict court is seerely limited so as
not unduly to frustrate the goals of arbitration fedy to settle disputes efficiently and avoid
long and expensive litigation.R & Q Reinsurancgel8 F. Supp. 3d at 392 (quotation marks
omitted). Accordingly, the Second Circuit “has repeatedly recognized the strong deference
appropriately due arbitral awards and thetaasbprocess, and has limited its review of
arbitration awards in obeisace to that processPorzig v. Dresdner, Kleinwort, Benson, N. Am.
LLC, 497 F.3d 133, 138 (2d Cir. 2007). Courts ‘mmage and support the use of arbitration by

consenting parties” and “use[] an extremely defeéaéstandard of revievior arbitral awards.”

Id. at 138-39.



The Second Circuit has therefore recognized tthe “intent of a panel of arbitrators
should not be frustrated merely because,” faneple, “its members may have misinterpreted
the law.” Americas Ins. Co. v. Seagull Compania Naviera,, /A F.2d 64, 66-67 (2d Cir.
1985). Thus, whenever an arbitration awartindefinite, incompletepr ambiguous,” a court
should remand the award to the arbitrators, “sb tie court will know exactly what it is being
asked to enforce.Rich v. Spartis516 F.3d 75, 83 (2d Cir. 2008) (citidytley v. Schwartzberg
819 F.2d 373 (2d Cir.1987)). Other courts alsmognize that remand to the arbitrators for
clarification of an ambiguous awafid consistent with the policy géidicial restraint that is the
thrust of federal arbitral jurispdence because it gives the arbdrdahe opportunity to clarify an
award with respect to which an ambiguity hasearigather than forcing the court to interpolate
its own estimate of the arbitrator's intenOffice & Prof'l Employees Int'l Union, Local No. 471
v. Brownsville Gen. Hosp186 F.3d 326, 332 (3d Cir. 1999). “$Suz remand avoids the court's
misinterpretation of the awaraa is therefore more likely tgive the parties the award for
which they bargained.'d.

The Second Circuit has, therefore, vacatetistrict court order that confirmed an
arbitration award in a way thaffect[ed] a setoff [from a sepdeaarbitration award] that may
not have been intended by the arbitratondyere the underlying award was unclear as to
whether the arbitrators intendat there to be a setoffAmericas Ins.774 F.2d at 66. Instead,
the Second Circuit required thestrict court to remand theward to the arbitrators for
clarification. Id. (noting that “[n]o provisin was made for setoff or net recovery” in the award
at issue which was unusual because “where maringators are asked &aljust crossclaims, it
is extremely rare for them not to combine theams and reduce them to one award” which the

district court therdid on its own).

10



Similarly, courts often defer to an arbitrdsointerpretation that an original award as
ambiguous and in need of clarificatioBeeMarine Office, Inc. v. Transfercom LfdNo. 08-
CIV-10367 (PGG), 2009 WL 1025965, at *3 (S.D.NAfr. 15, 2009) (“[1]f the panel believed
that this issue was one thatutd be resolved through a ‘clarification’ of an ambiguity in the
Final Award, it would not have bedarred from reconsideration by thactus officio
doctrine.”);Clarendon Nat. Ins. Co. v. TIG Reinsurance, @83 F.R.D. 112, 117 (S.D.N.Y.
1998) (taking into account théhat the arbitrators acknowledgadnathematical error” as an
“equitable factor[]” weighing in favor dinding arbitrators’ crification proper).

Despite the “strong deference” that courts galheaccord to arbititors and arbitration
awardsPorzig 497 F.3d at 138, the scope of arbitratpivers is also circumscribed in that,
“[o]nce arbitrators have finally decided the sutbed issues, they are, in common-law parlance,
‘functus officig. meaning that their authoritgver those questions is ended.tade & Transp.,
Inc. v. Nat. Petroleum Charterers In€31 F.2d 191, 195 (2d Cir. 1991). Consequently,
arbitrators are generally not permitted, abserdagreement by the parties to the contrary, to
reconsider their adjudation of an issueSee, e.gid.; T.Co Metals, LLC v. Dempsey Pipe &
Supply, Ing.592 F.3d 329, 342-43 (2d Cir. 2010).

“The policy underlying [the doctrine @finctus officid is an unwillingness to permit one
who is not a judicial officerrad who acts informally and spoiadlly, to re-examine a final
decision which he has already rendered, becafutbe potential evil of outside communication
and unilateral influence which mightfect a new conclusion.Colonial Penn Ins. Co. v. Omaha

Indem. Cq.943 F.2d 327, 331-32 (3d Cir. 1991).

11



Il. DISCUSSION

In this case, which presents a challeggguestion of law and involves significant
financial stake’ the confirmation of the arbitratoravard, as clarified, is warranted.

The relevant provision of the Final Award may have appearptbtade clear guidance
on the parties’ obligations, iifincoln elected to recapturthat “[a]ll premium and claim
transactions paid by one partytte other” after April 1, 2014 tall be unwound.” Final Award
1 6.b.i. Nevertheless, the partisterpreted the Final Award in @matically different ways and,
upon the parties’ submission of the dispute albitrators, the arbitrators found “ambiguities
requiring clarification” in theaward and presented a thirderpretation of the recapture
provision that was “contrary to the interpretationgbafth of] the parties.”Clarification at 2.

As a result, consistent with the applicabM,laonfirming this award as clarified defers
to the arbitrators, whose authority was propengrcised to address an ambiguity in the Final
Award and avoids a consequence significaatlgdds with the underiyg agreement between
the parties, the Treaty.

Courts continue to be unanimous@tognizing and applying the doctrinefofctus
officio’. Courts also “recognize[] several exceptions” to the doctrine “that permit an arbitrator to
reconsider an award, even if the doctrinéuoictus officicapplies.” Employers' Surplus Lines
Ins. Co. v. Glob. Reinsurance Corp.-U.S. Brariéb. 07-CIV-2521 (HB), 2008 WL 337317, at

*4 (S.D.N.Y. Feb. 6, 2008) (citingyle v. Doctor’s Assocs., Incl98 F.3d 368, 370 (2d Cir.

8 Seelincoln Br. at 6 (“Gen Re’s Brief states that Gen Reutates the effect of the &ification as requiring an
additional recapture payment to Lincah$17 million. Lincoln calculates the additional amount due as more than
$18 million.”). The Court also notes that, while the amaarstake is substantial, this dispute and the underlying
arbitration proceedings concernaaly a portion of the businesstiveen General Re and Lincol®eeGen Re Pre-
Hearing Br. at 4 (“Gen Re has a substantial and longstanding business relationship with Linctlete are
numerous treaties between the parties, including YRTcaimdurance agreements covering term and permanent life
products, as well as disability and long term care products.”)

" The Court can identify no precedent where any counvaticarbitrators to amend an original final arbitration

award without first identifying an exception to thectus officiodoctrine.
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1999)). In addition to an agreement by the patibeallow the arbitratsrto revisit an award,

there are three commonly recogmizxceptions to the doctrine fainctus officio“(1) an

arbitrator can correct a mistatdich is apparent on the facelag award; (2) where the award
does not adjudicate an issue which has been subntiteadas to such issue the arbitrator has not
exhausted his function and it remains open tofomsubsequent determination; and (3) where
the award, although seemingly cdetp, leaves doubt whether the submission has been fully
executed, an ambiguity arises which thaitaator is entitled to clarify.”Colonial Penn 943

F.2d at 332 (internal quotation marks omittexste also Clarendgri83 F.R.D. at 116.

Under the three exceptions to flo@ctus officiodoctrine, the arbitrats’ clarification or
correction must not modify alter the original awardSee Kennecott Utah Copper Corp. v.
Becker 186 F.3d 1261, 1272 (10th Cir. 1999) (“[Plaintiffjsus failed to demonstrate that the
letter augmented or altered the award in any way.The letter thus fell within the clarification
and/or completion exceptions to tlumctus officiodoctrine.”);Glass, Molders, Pottery, Plastics
& Allied Workers Int'l Union, AFL-CIO, CLC, Local 182B v. Excelsior Foundry, 66.F.3d
844, 847 (7th Cir. 1995) Glass Molder® (“These questions . . . cdairly be characterized as
‘interpretive,” allowing the [plaintiffs] tacrawl through the loophelin the doctrine diunctus
officio for clarification or completion, as distinftbm alteration, of ta arbitral award.”).
Instead, the arbitrators should onlarity the meaning of the awar&ee Waveform Telemedia,
Inc. v. Panorama Weather N. Amlo. 06-CIV-5270 (CM) (NDF), 2007 WL 678731, at *8
(S.D.N.Y. Mar. 2, 2007) (appraovwg of clarification where ‘tie modification made by [the
arbitrator] did not modify the spirit and basgiffect of the award” (internal quotation marks

omitted));All Seasons Servs., Inc. v. Guildn@4 Conn. App. 1, 11 (2006) (approving of

13



clarification because “[ghtrary to the defendant's contemtj the arbitrator's letter did not
modify any substantive conteott the original award, but mdyeexplained its meaning”).

Lincoln does not argue that the Final Awaohtained “a mistake which is apparent on
the face” of the award;olonial Penn943 F.2d at 332, nor that the Final Award did not
adjudicate the issue of recapture, which had bekm#ted to the arbitrators. Lincoln Br. at 1-2.
Instead, Lincoln argues that the Final Award eamgéd an ambiguity thaequired clarification.

Id.

An arbitrators’ clarification of an ambiguityithin an original award “is not within the
policy which forbids an arbitrator to redetermaneissue which he has already decided, for there
IS no opportunity for redetermination on the rteeaf what has already been decidedd Vale
Plaza, Inc. v. R. S. Noonan, In878 F.2d 569, 573 (3d Cir. 1967)nstead, the clarification of
an ambiguity closely resembles the correctioa ofistake apparent on the face of the award and
the determination of an issue whicle trbitrators had failed to deciddd. (ordering arbitrator
to clarify award in order “to remove the cloafldoubt as to whethehey considered the
payment of $56,429.66 [made during the pendendlgeoarbitration proceedings] in making
their award” of $30,861.64 and nagithat this would “in no way reopen the merits of the
controversy”). Arbitrators must be alloweddarify such ambiguities “so that the court will
know exactly what it is being askéo enforce” when parties ask fodicial enforcement of the
award. Americas Ins.774 F.2d at 67.

The provision of the original Final Award iasue, paragraph 6.b.i, orders that “[a]ll
premium and claim transactions paid by one partheéoother . . . from April 1, 2014” are to be
refunded. Final Award  6.b.i. €lClarification indicated thdhe panel believed that “the

[Final Award] contain[ed] ambiguities requirimtgrification,” in part because both parties

14



interpreted paragraph 6.b.i “innaay that is inconsistent witthe language of the Treaty,” such

that clarification “for the partieand any court of competent juristian . . . to be able to discern
how to enforce effectuate and calculate the ecoc®of the Award” was required. Clarification

at 1. The Clarification provided, in relevant paintat “[w]hen read in the context of recapture
under the Treaty, paragraph 6.b.i only deals widspective unwinding of premiums and claims
transactions beginning April 1, 2014,” and “when read in context of the Treaty, Paragraph 6.b.i
entitles Gen Re to retain the unearned premiurald as of the date of recapturdd. at 2. The
Clarification also concluded &, when read in context tie Treaty, paragraph 6.b.i required

Gen Re to be liable for any claimg fwhich it retained the premiunid.

General Re and Lincoln’s original positions regarding the Final Award’s implications and
the Final Award as clarified present three dif& interpretations of how recapture should
proceed:

e General Re’s position, beginning from thetfadgscussions it hadith Lincoln following
the arbitrators’ issuance of the Final Awards baen that the Final Award “revers[es] all
cash transactions” between General Re laincoln occurring after the April 1, 2014
effective date of recapturé&eeRecapture E-Mails at &en Re Br. at 1-2.

e Lincoln’s position, prior to rguesting clarificatio from the arbitrators, was that the
recapture should effectively end the reinsaeaarrangement covered by the treaty as of
April 1, 2014, which required, in most relevamart, that General Re return premiums
that had been paid to it before that daséthat remained “unearned” because they
covered a later period, but also meant that Geie would not be liable for any claims
arising after April 1, 2014SeeRecapture E-Mails at 4, 7.

e The Final Award as clarified provides tiaéneral Re shall “retain the unearned
premiums” that it “held as of” April 12014, but that General Re must also “pay
reinsurance benefits to Lincoln” for anyn&ureds who died during a period covered by
premium paid by Lincoln to Gen Re” and tlia¢neral Re was retaining. Clarification at
1-2. Thus, General Re would remain liabledertain “death claims [that] were paid by
Lincoln before, on, or after April 1, 2014fie effective date of recapturtd. at 2.

The Clarification also providetivo examples illustrating the atkators’ interpretations of the

Final Award as clarifiedld. at 2.
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Consistent with the law discussed above Glaification must meet two requirements to
survive vacatur. First, in ordér the arbitrators to have hadtharity to issughe Clarification,
this provision of tke Final Award must be found to have been ambiguous. Second, the
Clarification must merely clarify the ambiguigynd not substantively change the Final Award.
Because the Court finds that the Final Award ambiguous and that the Clarification properly
clarified the ambiguity, General Re’s Petitioncanfirm the Final Awards denied, Lincoln’s
Cross-Petition to confirm the Clarification isagted, and Lincoln’s Motioto enter judgment in
accordance with the Clarification is granted.a\sreliminary matter, however, the Court will
first address two procedural issues: (1) whethecdln properly raised thesue of the recapture
methodology in arbitration such that Lincoln nrayse the issue befotke Court now; and (2)
whether the Clarification was timely issued.

A. Preliminary Issues

1. The Timeliness of Lincoln’s Objections

General Re argues, in partathLincoln failed to raise guments objecting to General
Re’s proposed recapture methodology untilrafte arbitrators issued the Final Awkrégee
Gen Re Conf. Br. at 8-9, ECF No. 7 (“Lincolnpported this purported ‘aldication” with new
arguments that it could have made in the aabidn — but for its own sategic reasons opted not
to.”). “Failure to raise an issue in an arbitva proceeding waives thesue in a confirmation or
enforcement proceedingAm. Nursing Home v. Local 144 Hotel, Hosp., Nursing Home &
Allied Servs. Union, SEIU, AFL-C|®lo. 89-CIV-1704 (DNE), 1992 WL 47553, at *4
(S.D.N.Y. Mar. 4, 1992)see alsdJnited Food & Commercial Wkers Local 100A v. John

Hofmeister & Son, Inc950 F.2d 1340, 1343-45 (7th Cir. 199 Bailure to present the issue

8 General Re raises this issue as part of its discussibe tFactual Background” of thisase, rather than as part of
its “Argument.” SeeGen Re Br. at 8-9.
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and evidence below before the arbitrator waithe issue in an fammcement proceeding.”
(internal quotation marks omitted)).

The Courts finds that Lincoln did, howevesijse arguments objecting to General Re’s
proposed recapture methodology before the atigitrgpanel, both (1) prior to the hearing and
the arbitrators’ issuance of the Final Award &&dprior to the arbitratrs’ issuance of the
Clarified Award. Specifically, Lincoln’s pre-heag brief discussed recajée to the extent of
arguing that “no provision in thereaty . . . requires notice with30 days” if Lincoln exercises
its right to recapture and that “no provisiorthe Treaty . . . imposes the conditions on recapture
that Gen Re requests the Panel declare,” obgetithe recapture methodology that General Re
proposed. Lincoln Pre-Hearing Br. at 21. Whequesting the Clarification, Lincoln also
explained its position regarding the methodolémycalculating recapture payments to the
arbitrators. See generallst0/26/2015 Letter. Because Lincoln raised arguments regarding the
recapture methodology “in [the] arbitration peecling,” Lincoln may now raise these issues
again in the “confirmation or enforcement proceedingth. Nursing Homel992 WL 47553 at
*4, The Court therefore finds that Lincolnshaot waived arguments opposing General Re’s
proposed recapture methodology in this proceeding.

2. The Timeliness of the Abitrators’ Clarification

General Re also argues, in pdntat the arbitrators failed to issue the Clarification within
a reasonable period of time, and that the Csluwuld therefore rejethe Clarification. SeeGen
Re Br. at 19-20. Courts genllyaecognize that “the power @irbitrators to clarify an award
already made must be exerciseithim a reasonable period of timeGlass Molders56 F.3d at
848 (finding that “[a]ll things considered, we can say that . . . 85 days after the rendition of

the initial award” was “too late for the arbitwatto be entitled to clarify the awardee also
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Employers Ins. of Wausau v. El Banco De Seguros Del Es2&dd-.3d 666, 670 (7th Cir.
2004) (holding that eight years aftaée arbitration award was issue&ds too late for a party to
seek clarification)Arrowood 938 F. Supp. 2d at 269 (noting tlaatase initiated with a 2003
petition to confirm an arbitteon award had “transmogrified over the years to become the
antithesis of the speedy, inexpensive disputdugsen process” that artsation should be and
rejecting the arbitrators’ 2010azification following remand for ekification from the district
court).

The arbitrators issued the Final Award on July 1, 2015. Lincoln did not formally notify
General Re that it woulahvoke its right to recapture until September 28, 2015. The record
shows that Lincoln and General Re had b&isnussing recapture methodology through various
e-mails beginning on or around September 18, 2@&EeRecapture E-mails. It was only on
October 13, 2015, that General Re sent Lincdéttar indicating it would remit payment to
Lincoln only for the $5,484,107 General Re belieitemlved under its interpretation of the
recapture methodology in the Final awa®kel0/13/2015 Letter. Lincoln then accepted that
wire transfer on October 15, 2015. On October2Pa5, thirteen days aft€eneral Re’s letter
and eleven days after receiving the wire trandfercoln sent a lettetio the arbitrators asking
them to resolve the dispute about tiecapture methodology on October 26, 208&e
10/26/2015 Letter.

In light of this timeline, where Lincoln onfiprmally notified General Re that it would
invoke its right to recapture on SeptemB8r 2015, and where the discussion between the
parties regarding their disagreement aboatrétapture method and calculations was ongoing
until October 13, 2015, the Court finds that lohtrequested the clarification within a

reasonable amount of tim&eeGlass Molders56 F.3d at 848 (finding 88ay delay in seeking
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clarification reasonable whereblar arbitration award providesixty-day deadline for employee
to complete rehabilitation program but progranaktnearly thirty days to complete and parties
took several weeks to negotiate whattould pay the cost of the program).

B. The Ambiguity of the Final Award

The arbitrators found the Final Award to d@biguous and warranted a clarification
because the parties’ interpretatiof paragraph 6.b.i. of therfal Award, as written, conflicted
with section 4.1 of the Treaty. No Second Circase has yet to analyze whether an arbitration
award is ambiguous, such that the arbitratoy oiarify the award under an exception to the
functus officiodoctrine. The Second Circuit, haswever, repeatedly discussed whether
arbitration awards are ambiguous, such ¢ghedurt may not enforce the award but should,
instead, remand the award to theitalors for their clarification.See N.Y. Bus Tours, Inc. v.
Kheel 864 F.2d 9, 12 (2d Cir. 1988) (“When an &wddion award provides no clear instruction
as to how a court asked to enforce the awhailild proceed, the court should remand to the
arbitrator for guidance.”Americas Ins.774 F.2d at 67 (“Although judicial review of an
arbitration award is very narrowly limited, a cosiniould not attempt to enforce an award that is
ambiguous or indefinite.” (interhaitations omitted)). Courts the Second Circuit have found
ambiguity in arbitration awards for reasons utthg that: “the award sen[ed] contradictory on
its face®; the award “failed to deal explicitly with the contingency which ardset a case
involving multiple defendants, the award did na&azly indicate the identity of the party against

whom the arbitrator ordered refi&fthe award gave no indicatiovhether plaintiff would be

9 Bell Aerospace Co. Div. of Textronhwcal 516, Int’l Union, United AutoAerospace & Agr. Implement Workers
of Am. (UAW)500 F.2d 921, 923-24 (2d Cir. 1974).

10 Olympia & York Florida Equity Corp. v. Goul@76 F.2d 42, 45 (2d Cir. 1985).

1 Hyle v. Doctor’s Associates, Ind.98 F.3d 368, 371 (2d Cir. 1999).
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awarded or denied the additional compensation sétigine award failed to address whether
reinstatement to “former position” meant that a school bus driver must be given same route as
beforé?; and the award was based on a mattamal error in calculating damag¥s.

Courts often find ambiguity ian arbitration award “whethe award fails to address a
contingency that later arises” ‘avhen the award is saeptible to more than one interpretation.”
Hartford Steam Boiler Inspection & Ins. Co.Underwriters at LIloyd & Companies Collective
271 Conn. 474, 489-90 (2004). An arbitration awards’ use of terms subject to multiple
interpretations without furthexxplanation or definition may b render an award ambiguous.
See York Research Corp. v. Landgar@2v F.2d 119, 123 (2d Cir. 1991) (“We are unable to
determine whether the arbitrators intended thedwexpenses’ to includattorneys' fees. For
this reason, we remand that portion of the casleaadalistrict court withnstructions to seek
clarification from tte arbitrators.”).

The ambiguity identified hergy the arbitrators and actegon by the Clarification is
consistent with this body of case law. Thet that the arbitrats did not provide any
accompanying reasons for their award, as thghrecapture methodology ordered in the Final
Award in this case, “will notender the award ambiguous” becatjagrbitrators need not give
reasons for their determinationg=blkways Music Publishers, Inc. v. Wei889 F.2d 108, 112
(2d Cir. 1993)put see Green v. Ameritech Cqrp00 F.3d 967, 977-78 (6th Cir. 2000) (noting
that “a failure fully to explain an award” maguthorize a remand based ahk clarification of

ambiguity exception to thieinctus officiodoctrine because “[tlhe purposf this exception is to

2 Refino v. Feuer Transp., Inet80 F. Supp. 562, 565 (S.D.N.Y. 1978ff,d 633 F.2d 205 (2d Cir. 1980).

B3 Local 1336, Amalgamated Transit Union, AFL-CIO v. First Student, Nw. 3:11-cv-1463, 2013 U.S. Dist.
LEXIS 23604, *7-8, 2013 WL 646265, *3 (D. Conn. Feb. 21, 2013).

¥ Waveform Telemedia, Inc. v. Panorama Weather N, Nm.06-cv-5270, 2007 U.S. Dist. LEXIS 15626, 2007
WL 678731, *8 (S.D.N.Y. Mar. 2, 2007).
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permit the arbitrator to complete an assigtastk” and remand for clidication “ would not
implicate any of the concerns underlying thectus officiodoctrine, as [tharbitrator] would
simply be completing his duties by clarifying his reasoning, not reopening the merits of the
case”).

An ambiguity in an arbitration award “may be shown not only from the face of the award
but [also] from an extraneous ltjectively ascertainable factColonial Penn943 F.2d at 334
(discussing ambiguities in an arbitration agvdrat warrant remand from the court to the
arbitrator “for clarification of the intended meaning” of the awasdg also Hyle198 F.3d at
371-72 (“We think the wording of the award, reacdonjunction witithe undisputed limitation
announced by [Doctor’s Associates, Inc.] agh®respondent against whom it was seeking
damages and an injunction, creates an ambiguity asether the arbitrator intended to award
damages and an injunction against GruelicHeHyr possibly even all four respondents.”)

The parties’ inability to agreas to the meaning of the angl arbitration award supports
a court’s finding that the original award is ambiguoGge Local 2322, Int'l Bhd. of Elec.
Workers v. Verizon, IncNo. CIV.A. 04-12490-RWZ, 2008/L 3160696, at *3 (D. Mass. Nov.
23, 2005) (noting that “[p]erhaps siatelling is the parties' diffeng interpretations of the award
and their inability to resolve their differerg®avhen finding that ta arbitrators properly
interpreted an ambiguous awaré)t Seasons Sery94 Conn. App. at 13 (“The defendant's
argument that the court misconsulitbe award implies that an aiguity existed in the award's
language that needed to be resolved.”).

Similarly, to the extent that the arbitwas$ believe that an award is ambiguous and
requires clarification, this also supports a tguinding that the orignal award was ambiguous

and that the arbitratorslarification is proper.SeeMarine Office 2009 WL 1025965 at *3 (“[l]f
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the panel believed that this igswas one that could be resolwadough a ‘clariftation’ of an
ambiguity in the Final Award, it would not hatseen barred from reconsideration by filnectus
officio doctrine.”);Clarendon 183 F.R.D. at 117 (taking into ammt that “that the arbitrators
acknowledged a mathematical erromg that neither party disgs#’ as an “equitable factor[]”
weighing in favor of confirming the clarified awardge also AP Seating USA, LLC v. Circuit of
the Americas LLCNo. A-14-CA-058-SS, 2014 WL 3420804,*3 (W.D. Tex. July 10, 2014)
(noting that “[g]iven the extraordinary level déference afforded to arbitration awards, a
majority opinion declaring certain language inaavard to be a clerical error must be upheld
over the voice of a lone dissenter” while appngyvof clarification taarbitration award).

Although the key provision of the Finalvard, providing that[a]ll premium
transactions paid by one partytte other following the effective taof the recapture . . . shall
be unwound,” Final Award  6.03, may appear clearly written, it is ambiguous when read in
the context of the larger dispute betwéamcoln and General Re and the “objectively
ascertainable fact” of the Treaty between th€wipnial Penn943 F.2d at 334. As the
Clarification pointed out, seohn 4.1 of the Treaty provided thdGeneral Re’s] liability to
[Lincoln] for the reinsurance due shall be basedhe net amount ofsk at the time of the
Insured Individual death” and that “[General §diability to [Lincoln] for the net amount at
risk on a Policy that is reinsured shall be deteed based on a ratio fiteneral Re’s] liability
to the total net amount at risk undlee policy.” Clarification at 3.

The Second Circuit, iRlyle, has found that a facially cleaward that awarded relief to a

party against whom relief was not actually reqeestould still be ambiguous because the larger

15 General Re’s brief cited numerous cases in supporegdriposition that the key term of paragraph 6.b.i. of the
Final Award, “paid”, is unambiguousSeeGeneral Re Br. at 16-17, 16 n. 11. The Court notes that all of General
Re’s cited cases appear to discuss statutory intatjpme, not the interpretation of arbitration awards.
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context of the arbitration procaads “create[d] an ambiguity” as to which party the arbitrator
intended to award the relief againstyle, 198 F.3d at 371-72. The Court finds that the Final
Award was ambiguous in the context of thedty because of the potential contradiction
between paragraph 6.b.i. of the Final Awardwagen, and section 4.1 of the Treaty. This
ambiguity allowed the arbitrators to issue arification of the Final Award so long as the
clarification “did not modify the spitrand basic effect of the awardWaveform Telemedia
2007 WL 678731 at *8.

Furthermore, the three different interpretatiohparagraph 6.b.i. of the Final Award that
have been presented by General Re, Lincold tla@ arbitrators support the Court’s conclusion
that the Final Award was ambiguoasd that the arbitrators coybdoperly issue a clarification.
In light of the “strong deference” thaduarts give to “the arbitral proces$orzig 497 F.3d at
138, the Court finds that it is genularly important to defer tthe arbitrators’ conclusion that
there was an ambiguity in the Final Amdahat required the ClarificatiorSeeClarification at 1.

Courts in this Circit have acknowledged that, if the drhtors “believed that this issue
was one that could be resolved through a ‘claatfon’ of an ambiguityn the” original award,
the arbitrators are not barred “by tlu@ctus officiodoctrine.” Marine Office 2009 WL 1025965
at *3. The fact that Lincoln and General Re badivanced dramatically different interpretations
of paragraph 6.b.i of the Final Award, which thbittators then rejecteid the Clarification,
lends further credence to thédrators’ interpretation of thaward as ambiguous and subject to
multiple interpretationsSee Local 2322005 WL 3160696 at *3.

C. The Clarification and its Consistency with the Final Award

A valid clarification ofan arbitration award und@nctus officiodoctrine must be

consistent with the original award and should not modify “[tlhe spirit and basic effect of the
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award.” Clarendon 183 F.R.D. at 116 (noting that arhtiors “simply made a mathematical
error they now seek to correct” and that “[tgprit and basic effect of the award was not
modified” by this correction, allowing the clarified award to be enforo&llSeasons94 Conn.
App. at 11-12 (“Contrary to the defendant's conten the arbitrator's legt did not modify any
substantive content of the ongl award, but merely explaidets meaning. . . . The court's
decision to disregard the clarifigan . . . was improper.” (internguotation marks omitted)). As
discussed below, an analysis of cases where doavis approved of arbitrators’ clarifications
under the exceptions to thenctus officiodoctrine, or where courtsund original awards
ambiguous, show that proper clardtons can appear to changgnsiicantly the relief awarded,
as is the case here.

Courts in this Circuit have found that protarifications of awais under the exceptions
to functus officiodoctrine may still appear to modify the original award or its implications in
order to make the award consistent with th®teators’ original inent. Because proper
clarifications may involve the caection of a math error, for stance, a proper clarification may
change the awarded amount because such ectiorr “d[oes] not modifyhe spirit and basic
effect of the award,” but simply “ma[kes]dbnsistent with the hitrators’ intent” and
“maintain[s] the underlying resdion of the dispute,” in thatase, to “award [Party A]
consequential damages for [Party B’s] breacthefcontract, offset by [Party A’s ] preexisting
expenses."See Waveform Telemed2007 WL 678731 at *8 (sufaicting additional $72,000
from award given to Party A which arbitrator@piously omitted to). In a case where the
district court had remanded the award to thwti@tors on other issues, but not on damages, a
court nonetheless still approvee tarbitrators’ clarificationo correct a math erroiSee

Clarendon 183 F.R.D. at 116-17 (approving of clarétion because “arbitrators made and
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acknowledged a mistake” and finding that becdtlse arbitrators acknowledged a mathematical
error” undisputed by the parties the “equitafialetors” weighed in favor of allowing the
clarification).

Courts in other circuits hawaso allowed clarificationthat appeared to modify the
implications of the original asard under the exceptions to thumctus officiorule. For instance, a
proper clarification may add toelrelief that the arbitrator iginally awarded, and therefore
“complete[] the award.”See Int'| Bhd. of Teamsters, Clffeurs, Warehousemen & Helpers of
Am., AFL-CIO, Local 631 v. Silver State Disposal Serv., Ii9 F.3d 1409, 1411 (9th Cir.
1997) (“In this case, the arbitaats clarification was permiss#because it compkd the award.
The arbitrator explained thateshad intended to award backyphut had failed to address the
issue. [Defendant] offered no evidence to refuéedtbitrator's explanatoof her state of mind
at the time she executed the initial awardsBe also Kennecott Utah86 F.3d at 1272 (finding
that clarification that clarified that arbitrator did not award backpay “fell within the clarification
and/or completion exceptions to thumctus officiodoctrine”).

Some courts have also found that arbitatwave the power to “properly go back and
clarify any inconsistencies of interpretation”tb& original award so as to clarify “an award
subject to multiple interpretations.SeeSterling China Co. v. Glasbolders, Pottery, Plastics
& Allied Workers Local No. 24357 F.3d 546, 556 (6th Cir. 2004) (discussing case where
arbitrators clarified proper cal@atlon of back pay compensationeaafparties disagreed as to the
calculations under origal award).

An analysis of cases where courts findttan arbitration aard was ambiguous and
required remand to the arbitrators further showas ¢harifications by arikrators can define or

redefine terms in the awards and therefore appearange the liabilities between the parties.
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See York Researc®27 F.2d at 123 (remanding ambiguousuairto arbitrators to clarify
whether awarding of “expenses” iretaward included attorneys’ feeSgton Co. v. Lohmann
GmbH & Co, No. 90-CIV-1312 (CSH), 1992 WL 80637,%@t(S.D.N.Y. Apr. 9, 1992) (“In the
case at bar, | think it is not gntlesirable but necessary to kntve factors to be included in the
PP component of the governing calculations.Accordingly the arbitrators must clarify their
intended calculations underlyingetlaward, so that the Court magter a proper judgment.”).

As one circuit court has permitted, remand for such clarification could change a seemingly clear
provision of an original award thhtd provided for the “release afclaim which never existed.”
See Colonial Pen®43 F.2d at 335 (allowing district ax to remand original award to
arbitrators where it provided part that Party A “shall furtheelease any and all claims to the
reserves” held by Party B but Party B was not actually holding raseives which amounted to
an ambiguity).

A court in this District hatound that arbitrators were “Wibut authority” to clarify an
award by further explaining the terms in the wréd award referring to “ultimate responsibility”
of one party to another and atha party’s “best faith effat required, which impermissibly
“altered its finding of [Party A8] non-obligations to [Parti] by setting out new means by
which [Party A] would become liable to [Party BArrowood 938 F. Supp. 2d at 273-74.

That case, however, differed from this drezause the Clarification did not “set[] out
new means” by which General Re “would become liable to” Lincélmowood 938 F. Supp.
2d at 273-74. Instead, the Clar#ton explained what the arldtors meant in the Final Award
when it provided that “[a]ll premium and claitmansactions paid by one party to the other
following the effective date of the recapture shall be unwound” if Lincoln elected to

recapture. Final Award § 6.b.i. The Clarificatidarified that the Final Award’s recapture
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provision should be “read in contexf the Treaty,” allowing Gemal Re to retain the unearned
premium it held as of the date of recapture, b& akquiring it to “be liable for claims for which
it retain[ed] premium” and to “pay reinsurancenbgts to Lincoln . . . for Lincoln insureds who
died during a period covered byepnium paid by Lincoln to Gen Re regardless of” when the
death claims were paidClarification at 3.

The Clarification therefore expla what the arbitrators intended with respect to the relief
awarded in the Final Award, maintaining th@ifg and basic effect” of the Final Award.
Clarendon 183 F.R.D. at 116. That the Clarifiiman resulted in $17 million or more in
additional liability from General Re to Lincoln @® not inherently prevent the Clarification from
being “consistent with the arbitrators’ interifid “maintain[ing] the unadying resolution of the
dispute.” SeeWaveform Telemedi2007 WL 678731 at *8 (approvirgf clarification that
subtracted $72,000 from an award).

Significantly, the dispute that led the pastie seek arbitrain did not center on
recapture or recapture methodologies. Instéedcentral question was whether General Re had
properly exercised its right to increase the reinstgaates, which required that the rate increase
be based solely on a change in anticipated mortefige generallfrull Hearing Trans.

(discussing recapture methodology only on pages 1248 to 1248 and 1255 to 1256). Lincoln’s
original position was that General Re’s rate é@se was improper and that, therefore, there was
no need to reach the issue of recapture becaunselhiwould only be entitled to recapture if the
rate increase was, in fact, prop&eeTreaty, Ex. C-1, § 7. Lincols pre-hearing brief and
presentation at the arbitratidiscussed recapture, but onlyai@ue that the Treaty did not

require Lincoln to give notice thitwas exercising its right tecapture within 30 days and that

“no provision in the Treaty . . . imposes tlenditions on recapturedhGen Re requests the
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Panel declare.” Lincoln Preddring Br. at 21. Given Lincols position, itoroposed final
award did not contain any@risions about recapturé&eelincoln Proposed Final Award. The
arbitrators took paragraph 6.b.i.tbe Final Award from General Re’s proposed final award.
SeeGen Re. Proposed Final Arbitration Award { 6.b.i.

While General Re argues that Lincolfeslure to discuss recapture methodology
extensively during the hitration weighs in favor of th€larification being a fundamental
change to the award rather than a permissibldickgtron of the arbitrators’ intent, Gen Re. Br.
at 9, the Court finds that the lack of extergdiscussion of recapture methodology during the
initial arbitration also supportke inference that the Clagétion properlyclarified the
arbitrators’ original intent. Because the adtitvn hearing contained sntially no substantive
discussion about what recapture would look Iltke, Court finds that the Final Award did not
unambiguously reflect the arbitrasbintent as to the recaptuneethodology. To the extent that
the arbitrators describe the Clarification ambeconsistent with the Treaty and addressing
“ambiguities requiring clarification” in the Final Awa, Clarification at 1, the Court defers to
the arbitrators’ interpretatiorSeeClarendon 183 F.R.D. at 116-17 (noting that arbitrators
acknowledgment of a mag#rror was one factor suppimg the clarification)Marine Office
2009 WL 1025965 at *3 (finding that @rbitrators believed the issue could be “resolved through
a ‘clarification’ of an ambiguity in the Fih&ward” the clarificaton would be proper under
functus officiadoctrine).

Furthermore, the Court notesatithe vast majority of caséslding that a clarification
was legitimate under an exceptiorftoctus officiodoctrine were similar to this case in that the
clarifications generally concerdeelief that was awarded, raththan the substance of the

underlying dispute that led thertias to seek arbitrationSee, e.gSilver State Disposall09
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F.3d at 1411 (allowing clarificationdicating that backpay was paiftaward in labor arbitration
when initial award was uncleak)yaveform Telemedi2007 WL 678731 at *8 (approving
clarification correcting mathkrror in awarded amount).

Because the Clarification addressed theef@vailable to thearties following the
arbitrators’ determination that General Re’s iat¥ease was legitimate, the Court finds that the
Clarification clarified an ambiguity in the al Award without impermissibly modifying the
“spirit and basic effect of the awardClarendon 183 F.R.D. at 116
[ll.  CONCLUSION

For the foregoing reasons, GerldRa’s Petition, ECF No. 1, BENIED; Lincoln’s
Cross-Petition, ECF No. 21; ECF No. 22GRANTED; and (3) Lincoln’s Motion to Enter
Judgment, ECF No. 45; ECF No. 46(3RANTED. The Court confirms the Final Award as
clarified.

The Clerk is directed to enter judgni@ccordingly and to close this case.

SO ORDERED at Bridgeport, Conniecit, this 31st day of March, 2017.

/s/ Victor A. Bolden

Victor A. Bolden
UnitedState<District Judge
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