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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

DARLENE DEZELAN, individually, on
behalf of the Cedars-Sinai Medical Center
403(b)Retirement Plan, and on behalf of al
similarly situated Plans,

Plaintiff,

V. No. 3:16-cv-01251 (VAB)
VOYA RETIREMENT INSURANCE AND

ANNUITY COMPANY,
Defendants

RULING ON MOTION TO DISMISS AMENDED COMPLAINT

Darlene Dezelan (“Plaintiff’) brings thisads action against VoyRetirement Insurance
and Annuity Company (“Voya” or “Defendant@pncerning retirement funds managed by Voya
on her behalf. She brings three claims undermployee Retirement Income Security Act
(“ERISA™), 29 U.S.C. 8 100%t segq.on behalf of the Cedar+&ii Medical Center 403(b)
Retirement Plan, in which she was a participastyvell as all othedERISA-covered employee
pension benefits plans whose assets waresited in similar funds managed by Voya.

This Court previously dismissed Ms. Dezésa@omplaint withouprejudice. Following
the dismissal, she filed an Amended Complda@F No. 42, which Voyaow moves to dismiss
under Rule 12(b)(6) of the FedeRilles of Civil Procedure.

For the following reasons, Voyarsotion to dismiss, ECF No. 45, GRANTED.! The

case iIDISMISSED with prejudice.

! Ordinarily, it is this Court’s practice schedule oral argumeanh dispositive motions,

especially where a party expressly requestsityls. Dezelan has done here. In this case,
however, the issues raised are so similar ttiersapreviously (and extensively) briefed and
argued that this matter will be decided based on the parties’ well-drafted written submissions
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FACTUAL AND PROC EDURAL BACKGROUND

Ms. Dezelan, a resident of Los Angeles, Catifay has retirement assets in the Cedars-
Sinai Medical Center 403(b) Reement Plan (the “Plan”g Group Annuity Contract (the
“Contract”) sold by Voya. Am. Compl. 11 7, I2CF No. 42. Voya, a legal reserve insurance
company authorized under the insurance lawsde York and based principally in Windsor,
Connecticut, offers and sells Group ArtguContracts to retirement pland, 1 8, and provides
its retirement plan clients an oppanmity to invest into a stablalue fund, including the Plan and
Contract at issue in this case. 1 2.

A. Factual Allegations

Given the Court’s ruling on the initial @golaint, the Court assumes the parties’
familiarity with the relevant factual allegatiorihe Court therefore restates the allegations only
to the extent necessarydddress the new issues raised in the Amended Complaint.

1. TheContract

The Amended Complaint focuses on Ms. DeZslavestment in a stable value fund
through the Plan, a guaranteed separate ackonomntn as Separate Account 896 (the “Separate
Account”).ld. { 14. A “separate account” stable valuad uses “a separate account established
by [the] bank or insurance company for the gmlgoose of holding the invested assets.” Thomas
P. Lemke & Gerald T. Lin&RISA for Money Management and Advig&143 (2016 Ed.)

(“In addition to increased flexibility and traparency, the separate account also provides an

alone.SeeD. Conn. L. R. 7(a)(3) (“Notwithstandingaha request for oral argument has been
made, the Court may, in its discretion, rule on any motion without oral argument.”). Indeed, after
much consideration, the analysisdertaken by the Court below largely mirrors the analysis
undertaken by it previously iDezelan v. Voya Retiremdnsurance and Annuity CaNo. 3:16-
cv-1251, 2017 WL 2909714, (D. Conn. July 7, 2017).
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additional level of comfort beaae the underlying assets argregated from those of the bank
or insurance company.”).

The Contract clarifies that the Separatedunt is a “segregateasset account [that
Voya] established under Connecticut law.” Coati&1.21, Def.’s Mot. to Dismiss Am. Compl.,
ECF No. 45-3 (“Deposits to thiontract are allocated toSeparate Account”). Under the
Contract, the assets in the Separaccount “are not chargeabletiwliabilities arisng out of any
of [Voya’s] other businessbut are owned by Voydd. 8§ 2.14 (“[Voya] own[s] the investments
held in a Separate Account” and fist a trustee of such assets.”).

The Separate Account is an “individual seg@ account that invests in broad sectors”
that aims to “outperform the Barclays CapitiaS. Aggregate Bond Index by 50 basis points on a
rolling 3-year basis?Contract at 19. Under the Contratie Plan’s particiants can convert
their accumulated contributiomsd interest into annuitiekl. 8§ 5.01;id. § 1.05 (allowing for
“(a) Participant-invested withdrawals; (b) Participant-directedstean of their account balances
between Investment Options; (c) Participlans; or (d) Anuity purchases”).

Under the Contract, the Plan deposits futodgoya, which are then “allocated to the
Separate Account” consistent with the “investinebjectives [Voya] has set for that Separate
Account”ld. 88 2.01, 2.02, 2.11. When the assets in tipadge Account acooulate interest,
Voya “credits” a certain portioaf that interest téhe Interest Acamulation Fund at the
“Credited Rate.'ld. § 2.07. Although “[t]he Credited Raig determined by [Voya,]” the

Contract guarantees that “thenimum guaranteed Credited Ratet of any applicable expense

2 When Voya moved to dismiss Ms. Dezeladmmended Complaint, Voya attached the
Stabilizer Group Annuity ContratContract”) between Voya, agiccessor in interest to ING
National Trust, and the Cedars-SinairRleffective July 11, 2007, and renewed in 2(Heke
Contract; Hill Decl.Ex. 1, ECF No. 45-2.



charges assessed, is 3.09.”§ 2.08. From April 1, 2014, tbugh June 30, 2014, Voya credited
3.0% to the Interest Accumulation Fumd. at 28. Under the Contract, Voya also charges a
“Guaranteed Contract Fee” of 0.75%, which is degldi¢rom the Credited Rate of the Interest
Accumulation Fundld. at 24;see also id8 1.22(“[Voya’s] financial obligations to [the
participants] are measured by théerest Accumulation Fund.”).

The Contract states thddenefit withdrawals,’ld. § 2.16, including annuity purchases,
“may not exceed the balance in the Interest Accumulation Fiohdg"2.21. Similarly,
Employer-Event Withdrawals, which are “Partiangpanitiated withdrawal®r transfers from the
Interest Accumulation Fund” and a result from “etgemot in the ordinary course of business”
such as, “spin offs,” “sales,” “mergers,” or “layoffsg. 8 1.14, are paid from “[tlhe Separate
Account, to the extent of available fundkl’ § 2.26;id. § 1.1.4.

If Cedar-Sinai discontinues it®ntract with Voya, the Plazan only receive the amount
of money in the Intest Accumulation Fundd. at 25;see alspid. § 3.06 (“We will retain any
amounts remaining under the Separate AccoularBa following payment of the Interest
Accumulation Fund[.]").

In the Contract, Voya “acknowledges that, [ifgtRlan is subject to . . . ERISA, we are
acting as a fiduciary, as defohé section 3(38) of ERISAolely with respect to the
management of Plan funds held in Separate Accoltht§ 7.12. The Contract also adds, “[ijn
all other respects, in exeraigi our rights, [Voya] representsirselves and not the Pland.

The Contract provides a formula to deterenthe Credited Rate for each period. Contract

at 22—23 The Credited Rate formula includes “[t]he projected balance of the Interest

3 The formula is provided in an Exhibit to ther@@ct, rather than th@ontract itself. Section
2.08 of the 2014 Contract states ttjghe Credited Rate is determined by us . . . . The formula
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Accumulation Fund[,]” Contract at 28ge also, e.gid. 8 1.16, and “[t|he projected Separate
Account Balance on the date the new Credited Rétest effective,” which is reflected as
“MV.” Contract at 22see also id§ 1.21. The Credited Rate formula also considers “[t|he net
effective yield available, on the date we detesrthe new Credited Rate, on assets similar to
those in the Separate Accountdntract at 22. “Any projeans [Voya makes] are based on
current balances or valuesadlable on the date [Voya] deteimes the new Credited Rate, and
reasonable assumptions as to cash flow, earramglspther occurrences between that date and
the date of the new Credited Rate[g’ at 23.

The Contract gives Voya the ability to clge the Credited Rate formula. Contract §
2.08. The Contract, however, only describee formula it “currently uses[s]ltl. (“The
Credited Rate is determined by us. It reflectsamsumptions . . . . The formula we currently use
to determine the Credited Rate is described in the attached Credited Rate Determination
Exhibit.”). Before Voya may change the formulamust provide a thiy-day advance written
notice to participantdd. at 23. Voya may not change therfaila, however, if a participant
submits a discontinuation notice before the change is impleméated.

I. Ms. Dezelan’s Allegations

Ms. Dezelan alleges that Voya earns uridsed profits from the Separate Account
profits by depressing the Creditedt®aelow the Internal Rate Bfeturn, so the value of the
Interest Accumulation Fund, and therefore the maneylable to the partipants, is artificially
low. Am. Compl { 3. She claims that Voya collects “a substantial profit” from the difference

between the guaranteed Credited Rate and teenbd Rate of Return, which she calls the

we currently use is describedtime attached Credited Rate Determination Exhibit.” Contract 8§
2.08.



“Spread.”ld. By lowering the Credited Rate below the guaranteed rate of 3%, Ms. Dezelan
contends that Voya is able to “collect[] huaeds of millions of dollars annually from
undisclosed compensation from the retiemt plans and the participantsflg:

Ms. Dezelan’s allegations focus on the CredliRate of the Separate Account between
2009 and 2015, which she calls the maturity period of the underlying portblfH58;see also
id. 11 31, 37. She alleges that Voya breached its fiduciary duties to the Plan during this period,
by reducing the amount of the Plan’s funds thagntually would be available for her to
withdraw.Id. { 55.

Ms. Dezelan alleges that Voya “has subs#d discretion to invest the assets and,
therefore, [Voya] controls the amount it esuon the assets the Plan investsfl]™ 53;see also
id. 11 3, 32, 36, 40, 45 (describing tNattya has discretionary cant to change the Credited
Rate of the Separate Accounip support her claim, Ms. Dezelegfers to the Plan’s auditor’s
findings on the Separate Amant assets between 2009 and 2044 56;see alsd~inancial
Statements Ex. A—C, Opp. Mem., ECF No. 4®dring these six years, Ms. Dezelan alleges
that the Separate Account “earnedsalditional $14,613,885 in unauthorized Spread
compensation[.]” Am. Compl{ 56-57. Ms. Dezlean alleges thtate to “the edstence of the
magnitude of the Spread,” Voya sithave set a low Credited Ral.  59.

Ms. Dezelan also alleges that Voya “doesdistlose the amount of Spread that it earns
or that it reasonably expectsrireive [from] its retirement @h clients and their respective
participants.’ld. { 3;see also id] 67. Ms. Dezelan further alleges that Voya’s non-disclosure
works to “effectively prevent[] a Plan fromrteinating a [Separate Account] in the event
Defendant exercises itssdretion to impose an unarable Credited Rate[.Jd. 1 40. Because

Voya has the discretion “to determine the madttevhich Plans may withdraw from a [separate



account stable value fund],” Ms. Dezlean alleges Voya “irdsubstantial penalties upon
participants if an employer terminates . nda punitive withdrawal penalty” to design a plan
where an employer could not terminatseparate accoustiable value fundd. § 43.

Ms. Dezelan further alleges that the Sepafaieount and Voya’'s general account are the
sameSee idJ 25. She claims that the funds in the Separate Account are “pooled and invested
with the other insurance compageneral account investments and the investment returns on
those pooled investments are allocated ¢o'plaper’ bookkeeping accounts of the [Separate
Account].” Id. 11 20-23. Ms. Dezelan suggests that dyas not need to transfer the Spread
profits from the Separate Account into its gah@ccount because the Separate Account is not
actually separate from Voya’'s general accoup¢ id | 25-28see also id] 23(alleging that
separate accounts’ “earningsexcess of the reserve requiremedasiot have to be held in any
particular account and are identical to and fbtggwith all other insurance company [general
account] assets and can be ueedny corporate purpose[]”).

B. Procedural History

On July 26, 2016, Ms. Dezelan filed her amag action against Voya. In her first
Complaint, Ms. Dezelan alleged that Voya urflally profited by setting the Credited Rate for
its stable value funds for its own beneSite, e.g.Compl. 11 92, 104, 11(Hescribing how Voya
received unreasonable compensation by breachiidpisary duties in setting and resetting the
Credited Rate). Voya moved to dismiss thigioal Complaint on October 6, 2016. ECF No. 17.

On July 6, 2017, the Court granted Voya'stimo to dismiss without prejudice because
Ms. Dezelan failed to allege she had investeal stable account value fund offered by Voya,
and “state a claim upon which relief could barged.” Order Granting Mot. to Dismiss at 8, 17,

ECF No. 41.



On August 3, 2017, Ms. Dezelan filed an Amended Complaint, renewing the same
claims. First, Ms. Dezelan alleges that Veyalated Section 406(a)(1)(C) of ERISA, which
provides that a fiduciary shall hoause a plan to engage itransaction, if it knows that the
transaction constitutes direct or indirect furnishifigioods or services by a “party in interest to
a plan.” Am. Compl. 1 87 (citing 29 U.S.£1106(a)(1)(C)). Second, she argues that Voya
violated Section 406(b)(1) of the law, which pitots a fiduciary from “deal[ing] with plan
assets in his own interest for his own accountfd. § 103 (citing 29 U.S.C. § 1106(b)(1)).
Finally, she argues that Voya breached the fidudaties it owed to the Plan, in violation of
Section 404(a)(1)d. T 113 (citing 29 L8.C. § 1104(a)(1)).

Ms. Dezelan also seeks to represent ssdllaat includes partiaots in “all ERISA
covered employee pension benefit plans whoseadaats were invested in Voya Retirement
Insurance and Annuity Company’s Group Annuityn@act stable valukinds within the six
years prior to, on aafter July 26, 2010.1d. 78

On September 18, 2017, Voya moved to désnine Amended Complaint, arguing that
Ms. Dezelan failed to plausibly allege that Voya earned excess compensation from the Spread.
Def.’s Mot. to Dismiss Am. Compl. at 3, EQ¥o. 45-1. Ms. Dezelan, however, argues that the
Amended Complaint sufficiently alleges thaiya depressed the Credited Rate, failed to
amortize the Spread, and kept the Spreagkasssive compensation. Opp. Mem. at 2.

I. STANDARD OF REVIEW

For the purposes of this motion, all non-dosory factual allegations are accepted as
true, and all inferences are dmaw favor of the plaintiffSee Aschroft v. Igbab56 U.S. 662,
678 (2009). A court also considehe contract and other documeattached to the motion to

dismiss, because the Amended Complaint “retieavily upon [their] terms and effect,” which



renders the documents ‘integrad’ the [Amended] [Clomplaint.Chambers v. Time Warner,
Inc., 282 F.3d 147, 153 (2d Cir. 2002) (quotingl Audiotext Network, Inc. v. Am. Tel. & Tel.
Co, 62 F.3d 69, 72 (2d Cir. 1995)).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claimelef that is plausible on its face Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotirBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)). To
state a plausible claim for relighe plaintiff must plead “factuaontent that allows the court to
draw the reasonable inference that the nigd@t is liable for the misconduct allegeldl’“The
plausibility standard . . . asks for more tlaasheer possibility that defendant has acted
unlawfully.” Id. In assessing the sufficiency of the Anmded Complaint, a district court must
draw all reasonable inferences in favor of the non-movame Elevator Antitrust Litig 502
F.3d 47, 50 (2d Cir. 2007). The Coaccepts as trudl dactual allegationsn the complaint,
“and then determine[s] whethttrey plausibly give rise tan entitlement to relief.lgbal, 556
U.S. at 679.

“Although courts considering motions to dismiss under Rule 12(b)(6) generally must
limit [their] analysis to the four corners of the complaint, they may also consider documents that
are incorporated in the complaint by referen&@fmanshah v. Kermanshab80 F.Supp.2d
247, 258 (S.D.N.Y. 2008). This is particularlyérif the Amended Complaint “relies heavily
upon [their] terms and effect,” which rendere ttocument[s] ‘integrakto the complaint.”
Chambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002) (quotingl Audiotext
Network, Inc. v. Am. Tel. & Tel. C®2 F.3d 69, 72 (2d Cir. 1995¥¢e alsdBlue Tree Hotels
Inv. (Canada), Ltd. v. Starwood Hotels & Resorts Worldwide, 869 F.3d 212, 222 (2d Cir.

2004) (rejecting allegations thakre “belied by the lettetached” to the complaintl):-7



Designs, Inc. v. Old Navy, LL.647 F.3d 419, 422 (2d Cir. 201When reviewing a judgment
on the pleadings, courts assume facts allegetrae “unless contractied by more specific
allegations or documentary evidence”).
[I. DISCUSSION

Voya moves to dismiss Ms. Dezelan’s claims under Rule 12(b)(6), arguing that Ms.
Dezelan’s claims should be dismissed becausdddzelan failed to “plausibly allege [that]
Voya took Spread on the Separate Account asddgt.’s Mot. to Dismiss Am. Compl. at 10;
see also idat 3,12. Specifically, Voya argues that M&z@lan has failed “to plausibly allege the
fact the Court deemed critical &my fiduciary breach or prohibited transaction claim related to
the Separate Account—that Voya took Spread fitloenSeparate Account assets and used it for
its own interests.id. at 13. Ms. Dezelan argues that the Amended Complaint “remedies the
deficiency by alleging sufficient facts permittinget@ourt to draw the plausible inference . . .
that [Voya] artificially depressed the Credited Rael failed to pay Plaintiff and the Class . . .
[and] took Spread or used Spread for itselxsessive compensation.” Opp. Mem. at 2. The
Court disagrees.

A. Voya’s Fiduciary Duties of the Separate Account

Ms. Dezelan claims that Voya violatedc@ion 404(a)(1) of ERISA, which requires a
fiduciary’s loyalty and prudenceee29 U.S.C. § 1104(a) (describing the “prudent man standard
of care”), as well as two subetns of Section 406. Specifibg Ms. Dezelan cites Section
406(a)(1)(C), which prohibits a fiduciary from caugi‘the plan to engaga a transaction [with]
a party in interest,id. 8 1106(a)(1)(C), and Seoti 406(b)(1), which prohibits a fiduciary from

“deal[ing] with plan assets in his own interest or for his own accoltht§ 1106(b)(1).

10



For the purposes of this motion, however, Vdgas not contest itsagtis as a fiduciary.
Indeed, Ms. Dezelan has sufficiently alleged ¥aya had “discretiorg control” over the
Plan’s assets and is a fiduciary under ERIS@e Mertens v. Hewitt Assqds08 U.S. 248, 251
(1993);see also Blatt Warshall & Lassman812 F.2d 810, 812—-13 (2d Cir. 1987) (noting that
an entity must “exercisefctual control over the disposition ofgnt assets,” but “need not have
absolute discretion with respect to a benefit jaorder to be consideredfiduciary”); Contract
8 7.07 (“[i]f the Plan is subject {&RISA, Voya is] acting as aduciary, as defined in section
3(38) of ERISA, solely with respect to the manmaget of Plan funds held in a Separate Account
... In all other respects, in exercising our t&ghlve represent ourselves and not the Plan.”).
Under the Contract, Voya hacdetlhuthority to invest Separad&count assets in certain
“investment vehicles,” subject to the comastits set by the Contract. Contract at 22 also
Contract § 2.11 ("Amounts in a Separate Accarstinvested consistewith the investment
objectives [Voya] sets for th&eparate Account.”).

1. The Breach of Fiduciary Duty Claim

ERISA provides that a fiduciary has an obliga to discharge its duties, including its
investment decisions, “solely inghnterest of the participanasmd beneficiaries” and “for the
exclusive purpose” of providing hefits to participants and their beneficiaries. 29 U.S.C. §
1104(a)(1). This duty is broad and informed byhathe terms of ERISA and the common law of
trusts.See Firestone Tire and Rubber Co. v. Brut#0 U.S. 101, 110-11 (1989). Indeed,
ERISA fiduciary obligations are ¢h*highest known to the lawDonovan v. Bierwirth680 F.2d
263, 272 n.8 (2d Cir. 1982)ert denied459 U.S. 1069 (1982). ERISA requires a fiduciary’s
“complete loyalty,” but fiduciaries “do not eiate their duties [to a pension plan] by taking

action which, after careful and partial investigationthey reasonably conclude is best to
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promote the interests of paipants and beneficiaries,” evérthe decision “incidentally
benefits” the fiduciaryld. at 271.

To state a claim for a violation of fiduciagyty under ERISA, a platiff must “plausibly
allege[] that a prudent fiduaty in the same position couhdt have concluded that the
alternative action would do more harm than godédarigen Inc. v. Harris136 S. Ct. 758, 760
(2016) (internal marks and citations omittel8igt. of Trustees of Opating Engineers Pension
Trust v. JPMorgan Chase Bank, Nat. As®io. 09-cv-9333 KBF, 2013 WL 1234818, at *2
(S.D.N.Y. Mar. 27, 2013) (denyy motion to dismiss ERISA duty of loyalty claim when
plaintiff pled that the “defendd gambled that [an investment] would survive when it was the
Plan’s investment at risk [and when the Defenpstatod to . . . profit[] if the investment paid
off”); see also State St. Bank and Trust Co. v. Saloy82&F.3d 130, 136 (2d Cir. 2003)
(“This statutory duty of loyaltyras been described bydltourt as requiring that a fiduciary act,
in Judge Friendly’s felicitous phrase, with an ‘epegle to the interest of the participants and
beneficiaries.”) (quotinddonovan 680 F.2d at 271).

An ERISA complaint may rely on “circumstaritfactual allegationso show a breach of
fiduciary duties under ERISA,” as long as theggligons give “rise to a ‘reasonable inference’
that the defendant committed the alleged miscondRetision Ben. Guar. Corp. Ex rel. St.
Vincent Catholic Med. Centers RBtan v. Morgan Stanley Inv. Mgmt. In¢12 F.3d 705, 718
(2d Cir. 2013) (citindgbal, 556 U.S. 678). “[Clourts may draw a reasonable inference of
liability when the facts alleged are suggestiverather than merely consistent with a finding of
misconduct.”ld. (quotingN.J. Carpenters Health Fund v. Royal Bank of Scot. Grp., FDE

F.3d 109, 121 (2d Cir. 2013)).
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Ms. Dezelan claims concerning the Sepafateount have two components. First, she
alleges that Voya manipulates the Credited Ratés own advantage. To support this claim,
Ms. Dezelan alleges that Voya was aleeceive $14,613,855 in undisclosed Spread
compensation between 2009 and 2014 by depressanQrddited Rate of the Separate Account.
Am. Compl. § 56.

Second, Ms. Dezelan alleges that Voya kbptSpread by artificially lowering the
Credited Rate rather than ammning the profits from the Spreéthrough the Credit Rate as
required” by the Contracld.  59. She suggests that “thengaand losses should have been
amortized” and the profits should have beenrretd to the “participants through the Credited
Rate within 5.75 years][.]Jld. 1 58. To support this claim, MBezelan alleges that Voya holds
the Spread’s profits within “Defendant’s othengeal account assets[Which is “fungible with
Defendant’s other general account assetsused for general corporate purposis.Y 60. She
argues that Connecticut laws allecnsurance companies to hadparate account assets in its
general account. Opp. Mem. at 8-9 (citing Ré&yn. State Agencies § 38a-459-12(d)(6)(D))
(referring to “the manner in which account dsshall be allocated between the separate
account, any supplemental account, and the general accaa®'3jso id§ 38a-459-16(a) (“An
insurance company, at all times, shall hold sufficassets in the genéccount, the separate
account, or supplemental accounts, as appropsiaté, that the value of the account assets,
valued as if the assets were held in therg@sce company’s general acmt, equals or exceeds
the reserve required for contracts supportethbyseparate account, determined as if the
contracts were held in the geakaccount.”). As Ms. Dezelan has previously conceded in oral

argument, however, the Contracedaot allow for Voya to keep Separate Account assets, or
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take the Spread, before the Contract’s terminaBee. Dezelan v. Voya Ret. Ins. and Annuity
Co, No. 3:16-cv-1251, 2017 WL 2909714, at * 11 (D. Conn. July 7, 2017).

Ms. Dezelan’s Amended Complaint does reshedy this problem. She still has not
plausibly alleged that Voya keeps the Spreatlitrearns from the Bh’s Separate Account
assets in its own account. In the Amended@laint, Ms. Dezelan compiles the 2010, 2012, and
2014 financial statement produced by the Plan’stauth allege the existee of the Spread and
Voya’s unreasonable and undisclosed compensd&ipp. Mem. at 56-5&ee also, e.gid. at
Ex. A—C. These allegations falart, however, of stating a plgible claim. In this Court’s
previous ruling to dismiss Ms. Dezelan’s origi@amplaint, the Court e that, “even if the
Court concluded that Voya artificially depses the Crediting Rate and creates a Spread, it
cannot conclude from the allegations made treSpread goes to Voya instead of remaining in
the Separate AccountDezelan 2017 WL 2909714, at * 11. The chaf the Separate Account’s
earnings from 2009-2014 merely provides furtharifitation of Ms. Dezeln’s allegation that
the Spread existed. Compl. { 3, ECF Nasek alsdAm. Compl. § 3. It fails, however, to
demonstrate that Voya kept the Spread. As dtrébase allegations do not provide “more than a
sheer possibility that a defdant has acted unlawfullylgbal, 556 U.S. at 67.8

Additionally, the Contract doasot require that the Separate Account’s gains and losses
are amortized within six years, as Ms. Dezadaggests. And Ms. Dezelan does not reference a
specific section in the Contract thrajuires a six-year portfolio tertdeeAm. Compl. § 31, 58.
Ms. Dezelan’s allegations may be based on thiemehat Voya’'s investment objective is “to
outperform the Barclay Capithl.S. Aggregate bond Index[,id. { 15 (citing Contract at 19),
because the Contract states Maya's strategy for the Separate Account is “to outperform the

Barclays Capital U.S. Aggregate Bond Index byb&8is points[.]” Contract at 19; Am. Compl. |
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14. The Barclay Capital U.S. Aggregate Bond kbas a 5.75-year term. Am. Compl. § 15. The
Contract, however, does not sugghstt the Separate Accountshihe same term length as the
Barclay Index’s 5.75-year terrBeeContract at 19see alsdef.’s Mot to Dismiss Am. Compl.
at 12. Ms. Dezelan therefore cannot plausiblyggst that Voya breached its fiduciary duty by
not amortizing the Separateéount’s gains and losses.

Ms. Dezelan’s allegations thus do not giserio a reasonable inference of Voya’s
misconductsee Pension Ben/12 F.3d at 718, and the Court therefore must grant Voya’s
motion to dismiss Ms. Dezelan’s olaunder Section 404(a) of ERISA.

2. The Unreasonable Compensation Claim

In addition to a general fiduciary duty of ldigaand prudence, ERISA also treats specific
types of transactions between arphnd related persons, or “partiesnterest,” as inherently
susceptible to abuse. These transactawagrohibited in Section 406 of ERIS3ee29 U.S.C.
81106;see also Harris Trust & Sav. Bank v. Salomon Smith Barney5B@.U.S. 238, 241-42
(2000) (citation omitted) (natg that Congress “supplementfeBRISA’s general duty of
loyalty by enacting 29 U.S.C. § @@, which “categorically bar[g]Jertain transactions deemed
likely to injure the pension gh”). The Second Circuit has heltht courts should interpret
Section 406 broadly in favor ofgrh beneficiaries and that a \atibn of the provision of ERISA
may be demonstrated without a showing of bétth far even in the presence of a reasonable
transactionSee Lowen v. Tower Asset Mgmt., 1829 F.2d 1209, 1213 (2d Cir. 1987). It also
places the “burden of proof . . . tme party to the self-dealing tram$ian to justify its fairness.”
Marshall v. Snyder572 F.2d 894, 900 (2d Cir. 1978).

Ms. Dezelan invokes Section 406(a)(1)(C), ihicohibits transactions “if [the plan]

knows that the transaction constititbe payment . . . of servicedween a party in interest to a
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plan,” and Section (b)(1), whichgtnibits fiduciaries from “deal[ingjvith plan assets in [their]
own interests.’See29 U.S.C. § 1106(a)—(b). The factudégations in the Amended Complaint,
however, fall short, just as tlsemilar, if not the same, factual allegations did in the original
Complaint.

a. Section 406(a)(1).

Under Count I, Ms. Dezelan claims Voya violated Sectiof(&)(1)(C) because it
“received compensation in the form of inconmel @ specific expense charge in exchange for the
services it provided to the Plans.” Am. Comp@0] To state a claim und8&ection 406(a)(1), the
plaintiff must allege that a fiduaa made an expenditure to a pairt interest, which then shifts
the burden to the fiduciary to shdhat the expenditure was reasonablél. State Teamsters
Council Health & Hosp. Fund. Estate of DePernd.8 F.3d 179, 183 (2d Cir. 1994ke also
Braden v. Wal-Mart Stores, In&88 F.3d 585, 601 (8th Cir. 200@oting that the plaintiff
“does not bear the burdenpkading facts showing that thevenue sharing payments were
unreasonable in proportion to the services”). Fiduciaries or other “person[s] providing services”
to a benefit plan are considered partiemtarest under Section 406(a). 29 U.S.C. §
1002(14)(A)—(B).

A claim under Section 406(a) therefore carviue a motion to dismiss if it suggests that
a fiduciary made payments or divertiethds to a party in interest. Braden for instance, the
Eight Circuit found sufficient the plaintiff's aligtion that the defendardgceived “revenue
sharing payments [that] far exceeded the valuseofices actually pesfmed” and “kickbacks”
in exchange for investing in certain mutual furlBisaden 588 F.3d at 60Gsee also Moreno v.
Deutsche Bank Americas Holding Cqrldo. 15 CIV. 9936 (LGS), 2016 WL 5957307, at *1

(S.D.N.Y. Oct. 13, 2016) (declining dismiss the plaintiff's @ims under Section 406 because
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the plaintiff had specifically alleged that the foilaries invested in Desithe Bank’s “proprietary
index funds,” which “charged fees that were mibian eleven times higher than a comparable
Vanguard index fund,” from which the fiduciariess-subsidiaries of Deustche Bank—stood to
benefit); Grodotzke v. Seaford Ave. Carp7 F. Supp. 3d 185, 193-94 (E.D.N.Y. 2014)
(declining to dismiss a claim pldifis had alleged that fiduciarié¢diverted” plaintiffs’ assets

“for their own personal use and benefit,” byepegng money from construction projects that,
under their contract with theahtiffs, should have been foarded to the plaintiffs).

In contrast, Ms. Dezelan alleges that the stnents deposited into the Separate Account
are “pooled and invested” with Voya'’s gernleaacount. Am. Compl. { 20. As opposed to her
original Complaint, here Ms. Dezelan does rigge that Voya “transferred” funds from the
Separate Account to its general acco@eeCompl. I 34Rather, she suggts that Voya
essentially “deposits” the excess funds into itsegal account because “it is simply a matter of
allocation in [Voya’s] books ancecords” since Voya “owns all of the separate account assets,
regardless of whether they are held in the 8dpaAccount or the General Account.” Opp. Mem.
at 9;see alsAm. Compl. T 25. She suggests that becalg@ owns the assets of the Separate
Account, it keeps those assets in its general accatimdr than in the Segde Account as stated
in the ContractSee id {1 25-28.

Ms. Dezelan also notes that Connecticut élows insurance companies to hold the
excess of the Separate Account assets in itsameount and retain the Spread if the Contract is
discontinuedSeeRegulation of Connecticut State Ag#es (RCSA) § 38a-459-16(a)—(b). Ms.
Dezelan suggests that the reserve amouniing has kept exceeds the amount required by 8

38-a-459-16(a). Opp. Mem. at 9; Am. Compl. 8Be suggests that, for Voya to comply with
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Connecticut law, Voya would have to move the excess funds (the Spread) into its general
account or “some other accoun@pp. Mem. at 9.

But again, as with her original Complaint, Ms. Dezelan has not alleged facts that suggest
that Voya has abused its disooe by retaining any Plan asseBhe does not allege a specific
instance when Voya “divested” the Plan assetssed Plan assets “for [its] own personal use
and benefit."Grodotzke 17 F. Supp. 3d at 193. She simplgges that Connecticut law gives
Voya the discretion to keep the Spread andkely” does so because it “must [to comply with
Connecticut law] have allocated this excess &pte either its general account or some other
account.”"Opp. Mem. at 9see alsdregs. Conn. State Agencies 8 3&®-16(b) (“If the account
contract . . . provides that tlhssets in the separate accahdll not be cargeable with
liabilities . . . the instance company shall maintain is@pplemental account or the general
account the amount of any account &sgeexcess”). Specificallyyls. Dezelan states that “[i]t
is simply implausible that [Voya] . . . would leatens of millions of dollars sitting in a separate
account for absolutely no purpose when Conneclaoutpermits it to use that money for other
corporate purposesOpp. Mem. at 18. Section 38a-459-16qbes not permit an insurance
company to use the excess asptdsed in its general accduor “corporate purposes.” Ms.
Dezelan again asks the Court to presume tloga\éngaged in a prohibited transaction merely
because it had the ability to do sBeeOrder Granting Motion to Dismiss at 23, ECF No. 41.
The Court, again, will decline to do so.

While ERISA’s prohibited transactiongorision is broad, and demands “complete
loyalty” to Plan participantd)onovan 680 F. 2d at 271, the Amended Complaint “must give
rise to a reasonable inference thatdb&endant committed the alleged miscondueehsion

Benefit 712 F.3d at 718. Ms. Dezelan’s Amended Clainp has failed to meet this burden.

18



b. Section 406(b)(1)

Under Count Il, Ms. Dezelan claims Voymlated Section 406)(1) because “[i]n
setting and resetting the Creditedtes applicable to the [Sepadtccount] . . . Defendant deals
with plan assets in its owntarest or for its own account®m. Compl. § 104. Section 406(b)(1)
of ERISA prohibits fiduciaries from “deal[ingyith the assets of the plan in [their] own
interest[s] or for [their] own account[s].” 29.S.C. § 1106(b)(1). The provision prohibits
fiduciaries from “paying themselves from Fund asséthitfield v. Tomass®82 F. Supp.

1287, 1304 (E.D.N.Y. 1988%ee also LaScala v. ScrufaB30 F. Supp. 2d 236, 254 (W.D.N.Y.
2004),as amended on reconsiduly 23, 2004) (noting tha&estion 406(b)(1) “suggests that a
fiduciary, normally permitted tceceive reasonable compensation for services rendered . . . may
not if self-dealing is involved in the traangion securing the payment”). Liability may be

imposed under § 1106(b) “even where there itamd of scandal, no hint of self-dealing, no

trace of bad faith.Lowen 829 F.2d at 1213 (internal citations omitted).

As with the original Complaint, thiSourt must, however, determine whether the
Amended Complaint states a claim upon which fel@ be granted. Ms. Dezelan argues that
Voya violated Section 40B6)(1) by “compensating” itself by keeping the SpreaeeAm.

Compl. 11 103—-104. Again, as explained above, Mzelan does not plausibly allege that Voya
ever kept the Spread. Her claim under Sect@(l4)(1) therefore must be dismissed as well.

Because the Court has given Ms. Dezedamvé to amend her Complaint once, the Court
will not grant further leave to amend her Conmpi@and will dismiss this case with prejudice.
See, e.gRuffolo v. Oppenheimer & C®87 F.2d 129, 131 (2d Cir. 1993) (affirming dismissal
with prejudice because, “[w]hereappears that granting leave to amend is unlikely to be

productive, . . . it is not an abuse of [the disttiotirt's] discretion tdeny leave to amend”);
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Ganley v. City of New Yorklo. 17-1704, 2018 WL 2383533, at *2 (2d Cir. May 25, 2018)
(noting that district gurt granted “leave to amend when gmissed his original complaint, and
it provided a detailed explanation of the deficies he should addresand therefore “was not
required to give Ganley another opportundyaddress the same deficiencies”).
V. CONCLUSION

For the reasons discussed abdl@ya’s motion to dismiss ISRANTED.

The Clerk of the Court is instcted to close this case.

SO ORDERED at Bridgeport, Connecticut, this 17th day of August, 2018.

/sl Victor A. Bolden

VICTOR A. BOLDEN
WNITED STATESDISTRICT JUDGE
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