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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JUBAR T. HOLLEY,
Petitioner,
Case No. 3:17-cv-587 (VAB)

ANNE COURNOYER,
Respondent

RULING AND ORDER ON MOTION TO DISMISSPETITION FOR WRIT OF
HABEAS CORPUS

On April 10, 2017, Jubar T. Holley (“Petitiarigfiled a petition for writ of habeas
corpus under 28 U.S.C. § 2254, challenging his $tate convictions for criminal possession of
a firearm, in violation of ONN. GEN. STAT. § 53a-217. Petition, ECF No. 1. On December 11,
2017, Warden Anne Cournoyer (“Respondenttved to dismiss the petition on two grounds.
First, Ms. Cournoyer argues that Mr. Holley faitecexhaust all but one of his claims. Resp't.
Mem. in Supp. of Mot. to Dismiss (“Reddem.”) at 10, ECF No. 21-1. Second, Ms. Cournoyer
argues that the Mr. Holley’s remaining clainf;@urth Amendment claim, is barred from review
underStone v. Poweld28 U.S. 465 (1976)d. at 10-16.

For the following reasons, MEournoyer’s motion to dismiss GRANTED.

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations

The Connecticut Supreme Court setlidtie following facts surrounding Mr.

Holley’s firearm convictions:

[O]n March 14, 2013, Supervisory Iresgor Michael Sullivan of the
Connecticut Division of Criminal Justice and Detective Zachary
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Sherry of the Hartford Police Partment (affiants) applied for a
search and seizure warrant pertainim@Mr. Holley’s] residence, a
single-family home located in the town of East Hartford. The
affiants were assigned to the Greater New Britain Shooting Task
Force, which is described as a multiagency investigative unit
charged with reducing violent crime in the greater New Britain area.
The affiants claim over thirty-fivgears of combined investigative
experience.

In their application for a search warrant, the affiants averred what
may be summarized as follows: @farch 4, 2013Sullivan was in
contact with David Pierro, wholaimed he was a retired police
officer from Port Chester, New York. Pierro stated that he had sold
a “M16 AR 15 A2 upper receiver” (upper receiver) to [Mr. Holley]
through the website Gunbroker.com. Pierro stated that he notified
the police regarding this sale besathe had performed an Internet
search on [Mr. Holley’s] name and discovered that [Mr. Holley] had
previously been involved in a shooting.

The affiants discovered that [Mfolley] had a prior conviction for
conspiracy to commit assault ihe first degree, stemming from a
1994 shooting in New Britain. Sullivanformed Pierro of this fact.
Having confirmed [Mr. Holley’'s] felony status, Pierro then
forwarded documents from Gunbroker.com to Sullivan indicating
that [Mr. Holley] had made eighither transactions through the
website in the previous two years. Pierro also agreed to ship the
upper receiver to Sullivan uporeaeipt of payment from [Mr.
Holley] so that the affiants coutrange a controlledelivery of the
upper receiver to [Mr. Holley].

The affiants averred that they confirmed relevant information
regarding [Mr. Holley’s] addres3hey confirmed that the shipping
address that [Mr. Holley] reportsgdprovided to Pierro belonged to
[Mr. Holley] by verifying land records and verifying the automobile
registration of a car parked ithe driveway.Additionally, the
affiants verified that the telephone number [Mr. Holley] provided to
Gunbroker.com correlated to [Mrolley]'s address. On March 7,
2013, Sullivan received an e-maibin Pierro containing a copy of

a money order for the purchase pracéhe upper receiver from [Mr.
Holley], which listed [Mr. Holley’$ home address. On March 11,
2013, Sullivan received a package from Pierro through the mail
containing the upper receiver andemvelope containing the money
order, which listed [Mr. Holley’saddress as the return address.

Pierro informed the police thdée “only reason” someone would
purchase the upper receiver is ifiaere assembling an assault rifle.
Pierro elaborated that the fact that [Mr. Holley] made eight
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additional purchases withinthe previous two years on
Gunbroker.com further supportedshconclusion. The Bureau of
Alcohol, Tobacco, Firearms, anxplosives (ATF), which was
assisting the affiants in their investigatibnagreed with Pierro's
conclusion. Additionally, ATF Special Agent Jacob Berrick
informed the affiants that he was able to access [Mr. Holley’s] most
recent purchase on Gunbroker.com, a “MGW AR-15 AR15 90
round drum,” which the affiants averred is a mechanism that holds
the ammunition for the firearm, for $1#5The affiants averred that
the discovery of this transactieupported the cohgsion that [Mr.
Holley] was purchasing separate érm parts in order to assemble

a complete, functioning firearm.

Moreover, the affiants averrethat from their training and
experience, they “know ... that typical [firearm] owners do not
purchase firearms parts but rathprrchase firearms as a whole.
Those people that do purchaseedirms parts are likely to have a
greater interest and expertise firearms than a typical firearms
owner. It is therefore, very likelyhat [Mr. Holley] has an advanced
knowledge and interest in firearraad probably has other firearms
in his possession.” The affiants further averred that, from their
training and experience, they hafeind that thos who illegally
possess firearms commonly store such firearms in their residence.

The search warrant was issued\éarch 14, 2013, and executed the
following day. The police seized merous firearms and firearm
related items from [MrHolley’s] residence.

State v. Holley324 Conn. 344, 348-50 (2016).
The State of Connecticut (the “Stgtcharged Mr. Holley through a long-form
information with thirty-eight counts of criminglossession of a firearmet'r Supreme Ct. Br. at
9, Resp’t App. D, ECF No. 21-5. Mr. Holley moved to suppress the evidence obtained from the
search, claiming that the seamhrrant lacked probable caustlley, 324 Conn. at 350. After a

full hearing at which both partiggesented their arguments, the trial court denied the motion to

1“ATF had reportedly served a subpoena upon Gunbroker.com in order to gather more informatiamgrfidardi
Holley’s] transactions on the website. At the time tharsh warrant application was filed, Gunbroker.com had not
responded to the subpoenatate v. Holley324 Conn. 344, 350 n.5 (2016).

2“It is not clear whether this transaction is one of or in addition to the eight otherdRanbom transactions Pierro
reported to the affiantsHolley, 324 Conn. at 350 n.6.
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suppress in a written memorandum of decisidnat 350-51; Petition at 18; Mem. of Decision
on Mot. to Suppress, Resp’t App. D at 122. The tued that Mr. Pierrathe citizen informant,
provided detailed informatiorbaut Mr. Holley’s identity, dminal history, and firearm
purchases, which the police successfully corroledréttrough further investigation. Mem. of
Decision on Mot. to Suppress, Resp’t AppalDL32. The court found that this information,
combined with the recent purchase of a fine@art, was sufficiently reliable for the judge
issuing the warrant to find probable cause.

Mr. Holley thereafter entered pleasnafio contender¢o four counts of criminal
possession of a firearm conditioned on his righagpeal the trial court’s decision on the motion
to suppresd-olley, 324 Conn. at 351. Mr. Holley appeal®eé trial court’s decision, and the
case was transferred directly to the Connecticut Supreme Geertdat 351 n.7. The
Connecticut Supreme Court affirmed the trialit® decision, holding #t the search warrant
affidavit provided probable cause for the isgujudge to reasonably infer that Mr. Holley
intended to assemble a firearm and that tf@mation provided by MrPierro was sufficiently
reliable.ld. at 355-61.

Mr. Holley did not seek habeasrpus relief in state couttle did, however, file a motion
in state court to correct what he argued wadlegal sentence. Petiticat 4. In support of his
motion, he argued that the court that acceptegleas had imposed multiple punishments for
the same offense. Mot. to Correct llle§antence at 8, Resp’t App. G, ECF No. 21-8.
Specifically, he argued that he received “4 sergsrior 1 crime based on essentially the same
facts, same offense, same conduct, astime time, and for a single occurrentg.at 9. On

July 28, 2017, the trial court denied the rantiruling that the charging documents supported



four separate violations ofiorinal possession of a firearl@eeMem. of Decision on Mot. to
Correct lllegal Sentence, Res@gpp. H, ECF No. 21-8. Mr. Holleglid not appeal that decision.

B. Procedural History

On April 10, 2017, Mr. Holley filec petition for writ of habeasorpus in this Court,
after filing his motion to correct atlegal sentence in state court and before the state court ruled
on his motion. Petition at 2—4; Mem. of DecismmMot. to Correct lllegal Sentence, Resp't
App. H. In addition to challenging the statourts’ decisions on his Fourth Amendment
challenge to the validity of the warrant, Mr. lléy raises a number of constitutional challenges
to his convictions, inciding the double jeopardy challenge,iethhe raised in his state motion
to correct an illegal sentence, and severalretivich the state courts have not addressed.

On December 11, 2017, Ms. Cournoyer movedismiss the petition for habeas corpus.
Mot. Dismiss, ECF No. 21.

. STANDARD OF REVIEW

A petition for writ of habeas corpus dlegaging a state conviion under § 2254 will be
entertained in federal court, only if the petitiooims that his custody violates the Constitution
or federal lawsSee28 U.S.C. § 2254(a). A claim based on a state convictmating only state
law is not cognizablen federal courtSee Estelle v. McGuir&02 U.S. 62, 68 (1991).

A petition for writ of habeas corpus filed by a person in state custottyregard to any
claim rejected on the merits by the state caamnot be granted, unless the adjudication of the
claim in state court either:

(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleamdygtablished Federal law, as
determined by the Supreme Cowft the United States; or (2)
resulted in a decision thaivas based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.



28 U.S.C. § 2254(d). Clearly estabksl federal law is found in holays, not dicta, of the United
States Supreme Court at the tinofehe state court’s decisioBee Howes v. Field565 U.S.
499, 505 (2012)Carey v. Musladin549 U.S. 70, 74 (2006). A dea@si is “contrary to” clearly
established federal law when it applies a rule different from that set forth by the Supreme Court
or if it decides a case differently than thepreme Court on essentially the same f&=H.v.
Cone 535 U.S. 685, 694 (2002). A state court urmeably applies United States Supreme
Court law when it has correctly identified thevlaut unreasonably applies that law to the facts
of the case, or refuses to extend a legal plaalearly establisheloly the Supreme Court to
circumstances intended to be encompassed by the prirfegaeDavis v. Granb32 F.3d 132,
140 (2d Cir. 2008).

A motion to dismiss a habeas petition is esued under the same standard as a motion to
dismiss a civil complaint undé&ed. R. Civ. P. 12(b)(6%ee Purdy v. Benne214 F. Supp. 2d
348, 353 (S.D.N.Y. 2002). To survive a motion tendiss, the petition “must contain sufficient
factual matter, accepted as trtee;state a claim to relief #t is plausible on its face.Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). A court must accept as true the factuagations in the petitioand draw all reasonable
inferences in the petitioner’s favdd. This principle does not, however, apply to the legal
conclusions that the petiner draws in the petitiotd.; Twombly 550 U.S. at 555. “Where . . .
the [petition] was filegro se it must be construed liberallyith ‘special solicitude’ and
interpreted to raise the stromgelaims that it suggestddogan v. Fischer738 F.3d 509, 515

(2d Cir. 2013) (quotingdill v. Curcioneg 657 F.3d 116, 122 (2d Cir. 2011)).



1. DISCUSSION

Mr. Holley raises six arguments: (1) his convictionsatetl the Fourth Amendment
because they were based on evidence obtained through the execution of a search warrant
unsupported by probable cause; (2) he received multiple punishments for the same offense, in
violation of the Fifth Amendment protectionaagst double jeopardy3) the State did not
produce sufficient evidence togwe his guilt; (4) the Stateigpressed material exculpatory
evidence in violation oBrady v. Marylangd 373 U.S. 83 (1963); (5) the State’s criminal
possession of a firearm statute is void for vagagnend (6) the trial court imposed an excessive
bail. Mot. to Dismiss at 1, ECF No. 21p@ to Mot. to Dismiss at 1-6, ECF No. 28.

Ms. Cournoyer argues first that, with the exception of the Fourth Amendment claim, Mr.
Holley has failed to exhaust the claims raiseHis petition. Resp’t Mem. at 10. Second, Mr.
Holley’s Fourth Amendment claim is barred from review urfsiene v. Poweld28 U.S. 465
(1976).1d. at 10-16. Mr. Holley countersdahthe state prosecutors aswlrts should be faulted
for the unexhaustion of his claims because faégd to conduct a thorough review of his
convictions for constitutional violations. Opgp. Mot. Dismiss at 3. In addition, Mr. Holley
argues that any attempt to litigate his unexhaudtgchs in state court would be futile at this
point because the results of those claimsnedetermined” and they would be dismissed
without lawful reasonindd. at 2—3. As for his Fourth Amendntesiaim, he contends that the
holding inPowelldoes not preclude relief in his case beedlit]he state . . . failed and/or chose
to ignore . . . all of the fedal violations that existedld. at 5.

The Court agrees with Ms. Cournoyer tha tnited States Supreme Court’s holding in
Powell 428 U.S. at 481-82, precludes federal hab®adasw of Mr. Holley’s Fourth Amendment

claim and that the remaining claisisould be dismissed as unexhausted.



A. Fourth Amendment Claim

Ms. Cournoyer first argues that Mr. Holleyrsurth Amendment challenge to the validity
of the search warrant, whiddd to his firearm conviabns, should be dismissed unéfawell
See Powell428 U.S. at 481-92ge alsdResp’t Mem. at 11-12. Mr. Holley responds that
Powelldoes not apply because his claim challenge® ri@an just the finding of probable cause
for the search warrant, and the stdtiled and/or chose to ignore..all of the federal violations
that existed.” P& Opp’n at 5.

In Powell the United States Supreme Court congidehe justifications for applying the
exclusionary rule created byetlfrourth Amendment in the cent of federal habeas revie®ee
428 U.S. at 485-9@&eealso Staton v. Brighthauptl Civ. 1525 (MRK), 2012 WL 1144035, *5
(D. Conn. Apr. 4, 2012). Ultimately, the U.S. Seime Court concluded that the exclusionary
rule, the purpose of which is tieter police misconduct, “woultbt be enhanced by continued
application of the rule on federal habeaspos review occurring nmgy years after trial.1d.

(citing Powell 428 U.S. at 493). Thus, the U.S. Supr&@oert held “that where the [s]tate has
provided an opportunity for full arfair litigation of a Fourth Arendment claim, a state prisoner
may not be granted federal habeas corpliesf @ the ground that evidence obtained in an
unconstitutional search or seieuvas introduced at his triaPowell 428 U.S. at 494 (footnotes
omitted).

The Second Circuit later expanded onRusvellrule by establishing “a litmus test to
discern when a state prisoner has been denieg@ortunity for full andair litigation of his
[F]ourth [A]mendment claims.Capellan v. Riley975 F.2d 67, 70 (2d Cir. 1992) (citiGates
v. Henderson568 F.2d 830 (2d Cir. 1977)). The Second @irheld that review of a Fourth

Amendment claim in a federal habeas petition isaded only in two instances: “(a) if the state



has provided no corrective proceds at all to redress tialeged [F]ourth [A]Jmendment
violations; or (b) if the state has provided a corrective mechanism, but the [petitioner] was
precluded from using that mechanism because of an unconscionable breakdown in the
underlying processtd. (citing Gates 568 F.2d at 840). An “unconscionable breakdown” in the
litigation process does not focus on the outcomb@proceeding but rather “on the existence
and application otorrective procedurethemselves.1ld. at 71 (emphasis in original). In other
words, the “breakdown” must entail some swrtdisruption or obsuiction of [the] state
proceeding.ld. at 70 (internal quations omitted).

Here, the State provided Mr. Hey with a full and fair oppotinity to litigate his Fourth
Amendment challenge to his convictions. Before pleadoig contender¢o the charges, Mr.
Holley filed a motion to suppress the evidence olghituring the search of his residence, and
the trial court held a heariran the motion during which both pis presented their arguments
on the validity of the warrant and thesuing judge’s findingf probable caus&ee Holley324
Conn. at 350-51. The trial court then denied théando suppress in a written memorandum of
decision, and, despite pleadinglo contender¢o the charges, Mr. Holley reserved and used his
right to appeal the trialoart’s decision to the statehighest appellate couiee id.These
procedures constitute a full and fair opportymd address any Fourth Amendment issue
regarding the convictions ancettefore bar federal habeas review of Mr. Holley’s Fourth
Amendment claimSee Janulawicz v. CT Comm’r of Cort4 Civ. 1136 (RNC), 2015 WL
5797015, *2 (D. Conn. Sep. 30, 2015) (finding thatitioner’s claim is barred owellwhen
he filed motion to suppress, which resultedhree-day evidentiarigearing, judgment and
appeal). Thus, Mr. Holley’s Fourthmendment claim is dismissed undawell

Mr. Holley’s contention that “[t]hestate . . . failed and/or chose to ignore . . . all of the



federal violations that existed” with respecthe issuance and execution of the search warrant is
meritless. Opp. to Mot. Dismiss at 5. Whetharéhwere other Fourth Amendment implications
that the state prosecutors and courts failezbitiress does not change the fact that Mr. Holley
had a full and fair opportunitip litigate those issueSee Capellan975 F.2d at 71 (focus is on
existence of corrective procedures, not on outcome of proceedstgt®n 2012 WL 1144035,

at *5 (whether petitioner took full advantageopiportunity to litigatéhis Fourth Amendment
claims is irrelevant; bar to federal habeas revgewsurmountable asng as the state provided
full and fair opportunity for litigation). Momver, it is nothe prosecutor’s or court’s
responsibility to identify and present amydaall constitutional arguments on Mr. Holley’s
behalf. Represented by counsebath the trial and appellate leveMr. Holley had the ability to
present any and all Fourth Amendment claimsngigg the investigation. As shown below, to
the extent Mr. Holley claims that the seavablated other constitutional amendments or
provisions, those claims are unexhaustedaydnd the scope ofithCourt’s review.

The Court thus agrees with Ms. Coayer that any Fourth Amendment claim
challenging Mr. Holley’s convictions is br@d from federal habeas review unéewell This
decision constitutes a denial of his Fourth Amendment claim on the n@atzam v. Costello
299 F.3d 129, 134 (2d Cir. 2002). Mr. Holley’s Foutiimendment claim therefore is dismissed
with prejudice.

B. Exhaustion of Other Claims

Ms. Cournoyer next argues that Mr. Holleygsnaining claims in the federal habeas
petition are unexhausted because he never raisednlsate court or appealed the trial court’s

denial of his motion to correct an illegal sentence. Mr. Holley argues that he has made diligent
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efforts to exhaust his claims and any failurexbaust is the fault dhe state prosecutors and
courts. The Court agreesatithe claims are unexhaustend warrant dismissal.

A prerequisite to habeas corpus reliefler 28 U.S.C. § 2254 is the exhaustion of
available state remedig:Sullivan v. Boerckel526 U.S. 838, 842 (1999). The Second Circuit
requires the district court tenduct a two-part inquiry. Firdihe petitioner must present the
factual and legal bases of hisléal claim to the highest stateurt capable of reviewing it.
Second, he must have used all available memsscure appellate review of his clairfBee
Galdamez v. Kean&94 F.3d 68, 73—74 (2d Cir. 2005).

Failure to exhaust state remedies may lweiged only if “there is no opportunity to
obtain redress in state court or if the correctiveepss is so clearly deficient to render futile any
effort to obtain relief.' Duckworth v. Serranc454 U.S. 1, 3 (1981pér curian); 28 U.S.C. 8§
2254(b)(1)(B). The petitioner may not, howev@mply wait until appellate remedies are no
longer available and then argue that the claim is exha&edGaldame894 F.3d at 72-74.

In Zarvela v. Artuz254 F.3d 374 (2d Cir. 2001), the®nd Circuit held that, when
confronted with a “mixed pdton” containing both exhausteshd unexhausted habeas claims,
the court has discretion eitherdismiss the petition in its entirety or dismiss only the
unexhausted claims and stay the balafdbe petition. In some cases, agarvelg a stay of
the petition is more appropriate because “an ghtrilismissal could jeopadize the timeliness of
a collateral attack.ld. at 380 (quoting-reeman v. Page208 F.3d 572, 577 (7th Cir. 20003ge
also Duncan v. Walkeb33 U.S. 167, 181 (2001) (pendencyicdt federal habeas petition did
not toll limitations periodinder 28 U.S.C. § 2244(d)(2)).

More recently, however, the United Statesp@me Court held that staying a mixed

petition “decreas|es] a petitioner’s incentive to axtall his claims in ste court prior to filing
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his federal petition.Rhines v. Webeb44 U.S. 269, 277 (2005). It permits a petitioner to delay
resolution of his federal proceedingg. Therefore, “stay and abeyamis only appropriate when
the district court determines there was good céursne petitioner’s failure to exhaust his
claims first in state courtld. Even if a petitioner had good cause for failure to exhaust, the
district court should not graatstay if the unexhaustedaghs are plainly meritlestd.

The Court agrees with Ms. Cournoyer that alihef claims raised in the petition have not
been fully exhausted in séatourt, with exception of €hFourth Amendment challenge.
Although Mr. Holley raised the double jeopardy oidn his state motion toorrect an illegal
sentence, he did not appeat thial court’s decision denyingahmotion. To the extent Mr.
Holley challenges his convictions on any grourtieothan his Fourth Amendment challenge to
the search warrant, such challenges were nav&d in state couand, therefore, are not
cognizable for this Court’s review.

In some cases, a federal district courfyrdaem a claim exhausted “when there is no
guestion the claim would be procedily defaulted in state courtJanulawicz 2015 WL
5797015, at *3 (citingAparicio v. Artuz 269 F.3d 79, 90 (2d Cir. 2001)). A claim that has been
procedurally defaulted in state court cannot lvéexeed in a federal habeas petition because the
default constitutes an independent and adeatate ground for decision, and the federal court
ruling would, therefore, be merely advisolg. In this case, howevgthe record does not
indicate that Mr. Holley’s unexhausted claimgsuld be procedurally defaulted. He has never
filed a petition for writ of habeas corpusstate court attackinipe validity of hisnolo
contenderepleas or appealed the trial court’s dewifahis motion to correcan illegal sentence.
Because this Court cannot definitively concldo Mr. Holley’s unexhausted claims would be

procedurally defaulted, it will dismiss those claiwishout prejudice subject to refiling after
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exhaustionSee id(holding that it is better to dismistaims without prejudice for failure to
exhaust when record does natailly show procedural default).

Mr. Holley’s arguments blaming the state prosersiand courts for his failure to exhaust
his claims fail. He argues that “[i]t is through no fault of [his] own that the [state] court[s] failed
to thoroughly conduct a federal constitutional analgs discussion” of those issues. Opp. to
Mot. Dismiss at 3. It is not, however, the resgbility of the state-ppellee or the reviewing
court to identify and presepbssible legal issues implicatbg Mr. Holley’s convictions.

Rather, it is Mr. Holley, as the appellant (oripeter in a state habeas action), must present his
constitutional challenges and any other legal claims regarding the validity of his convictions or
sentencesSee State v. Bul821 Conn. 688, 724 (2016) (appellaetrs responsibility of

furnishing adequate record to peaesissue through adequate briéate v. Pearsqri39 Conn.

App. 521, 524-25 (2012) (same).

The Court also does not agree any furtheemapt to exhaust his claims would be futile
because the state’s post-conatprocedures are “bias[ed]ha “fundamental[ly] unfair[]” and,
due to congestion of the habeaspus docket, his claims wouhibt be reviewed for quite some
time. SeePetition at 6; Opp. to Mot. Dismiss at 2. TRisurt has rejectedmilar claims made by
petitioners seeking exemption from the exhaustion doctiee.Stator2012 WL 1144035, at *4
(fact that state habeas proceeding might réslgingthy process does not establish good cause
for failure to exhaust)Argiros v. Torres09 Civ. 1088 (AWT), 2010 WL 2377111, *2 (D. Conn.
Jun. 10, 2010) (“The fact that the petitioner doesmst the state courts is not a sufficient
reason to excuse exhaustion of biaim”). Thus, this Court rejects Mr. Holley’s arguments with
respect to his unexhausted claims.

Based on the foregoing, the Court will disswwithout prejudice all of the remaining
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claims in Mr. Holley’s petition. Mr. Holley may fiée his petition after he has fully exhausted
his claims in state coutt.
V. CONCLUSION

For the foregoing reasons, Ms. Cournoyen@tion to dismiss th petition, ECF No. 21,
is GRANTED. Mr. Holley’s Fourth Amendment claichallenging the validity of the search
warrant isdismissed with preudice. All other claims ar&lismissed without pre udice subject
to refiling after they have been fully exhaustedtate court. The Clerk ¢iie Court is directed
to enter judgment in favor dfils. Cournoyer and close this case.

Within sixty (60) days from the date of this order, Mrolley must attempt to exhaust his
claims by filing a state petition for writ of habeaspus or some other form of state post-
conviction relief and present the factual and légaes of all claims he seeks to exhaust.
Moreover, he must use all available meanstuee state appellate review of those claifese
Galdamez394 F.3d at 73-74. Following exhaustion lbEtate court remedies, Mr. Holley may
file a motion to reopen this caaad attach an amended petitisith the exhausted claims. The

amended petition must be filed withimirty (30) days of the highest state court judgment on all

3 This Court recognizes that any new federal habeas petitiold normally be barred by the one-year statute of
limitations under the Anti-Teorism and Effective Death PdtyaAct of 1996 (“AEDPA”). See28 U.S.C. §

2244(d)(1) (“A 1-year period of limitation shall apply to an application for a writ béas corpus by a person in
custody pursuant to the judgment of a State court. The limitation period shall run from the latest of-- . . . (A) the date
on which the judgment became final by the conclusion of direct review or the expoftietime for seeking such
review . .. .");Murphy v. Strack9 Fed. App’x 71, 72 (2d Cir. 2001) (“Although AEDPA also provides for a tolling
of the limitations period while the defendant seeks postconviction or collateral ree8 U.S.C. § 2244(d)(2),

that provision does not make Murphy'’s petition timely, for it merely interrupts the running of an unexpired
limitations period.”). Based on the Court’s reviewtlod record, the petitioner’s limitation period commenced on
July 28, 2017, when the statourt denied his motion to correct an illegentence. Because the filing of a federal
habeas petition does not toll a limitation periSthton 2012 WL 1144035, at *3; his limitations period expired on
July 28, 2018. The federal petition in this case, howeveraireed pending on the Court’s docket for a considerable
period of time. Thus, in the interests of justice, thar€will toll the limitations period and allow Mr. Holley one
opportunity to amend his petition following proper exhaustion, as described in the Court’'s con€lesi®oe v.
Menefee391 F.3d 147, 159 (2d Cir. 2004) (“Although AEDPA does not provide that its limitations period may be
tolled for any reason other than the pendency of a state post-conviction reeti2®,U.S.C. § 2244(d)(2), in ‘rare

and exceptional circumstances’ a petitioner may invoke thest@ower to equitably toll the limitations period.”)
(quotingSmith v. McGinnis208 F.3d 13, 17 (2d Cir. 2000)).
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claims stated therein. Any new claims statethenamended petition thaave not presented to
the state court will be dismissed.

The Court concludes that Mr. Hey has not shown that he sdenied a constitutionally
or federally protected right.hls, any appeal from this ordeould not be taken in good faith,
and a certificate of appealhty will not issue.

SO ORDERED this 14th day of August 2018 at Bridgeport, Connecticut.

/s/ Victor A. Bolden
Victor A. Bolden
United States District Judge
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