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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SAMIR FAYEZ ZAKY ,
Plaintiff,

v No. 3:18¢v-1426(VAB)
COMMISSIONEROF SOCIAL SECURITY
ADMINISTRATION,

Defendant.

RULING AND ORDER ON MOTION TO DISMISS

SamirFayezZaky (“Plaintiff”) hasfiled anadministrativeappealunder 42 U.S.C. §
405(g)seekingreviewof the Commissioneof SocialSecuritys! (“Defendant”or the
“Commissioner”)decisiondenying himSocialSecurityDisability Insurancg“SSDI”) benefits
Am. Compl. 1 1ECFNo. 18 (Dec.16, 2019).

The Commissionehasmovedto dismissMr. Zaky’s under Rule 12(b)(1) of tleederal
Rulesof Civil Procedurdor lack of subjectmatterjurisdiction. Def.’s Mot. to Dismiss,ECF No.
12 at1 (Oct. 18, 2018)“Def.’s Mot.”).

For the followingreasonsthemotionto dismissis DENIED.

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations

OnFebruary20, 2014the“time of theallegedonset”of hisdisabilities,Mr. Zaky was

allegally forty yearsold. Am. Compl.{ 15.

1 This role is currently filled by Andrew Saul, who is automatically substitugead@arty under Rule 25(d) of the
Federal Rules of Civil Procedure.
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OnDecembeBl, 2016 Mr. Zaky's alleged‘datelastinsured,? Mr. Zaky wasallegedly
forty-two yearsold. Id. {115-16.

Mr. Zaky allegeshe sufferedfrom the following symptomandconditions “during the
relevanttime periodandprior to [his] datelastinsuredof” August 31, 2016:[p]soriatic

arthritis/rheumaticiseaserequiringinjections;”“[blilateral wrist andhand dysfunctiomand
pain;” “[blilateral knee dysfunctiomndpain;”“[[Jeft elbowpainanddysfunction;’and“[l]eft
anklepain[and] dysfunction.”ld. I 12.TheseallegeddisabilitiesallegedlyoccurredwhenMr.
Zaky “worked self-employedasapodiatrist,routinely bent ovetreatng patientsand
continuously using his hantisrendemmedicaltreatment.”ld. { 13.

Mr. Zaky allegesthat his pastemploymenin themedicalfield “requiredhim to travelto

nursing homesandrehabilitativefacilities,” “lift approximatelytwenty-five pounds routinelyand
bein fixed bent positions overatients’feet,performingproceduresvith his handandupper
extremitieswherehewascontinuously grasping, pinching, pushiggdpulling.” Id. § 14.In
addition, heallegeshe“hadto recordtreatmenion medicalrecordsandutilize computersoftware
for medicalreportandbill generation.”ld. § 14.

After thedateof hisallegedonset or-ebruary20, 2014 Mr. Zaky allegedlystopped
working and“underwentexamination, prescriptioierapiesdiagnostic testingnjectionsand
physicaltherapyfor multiple orthopedidssuesstemmingirom hisrheumaticdiseasepsoriatic
arthritis,which [allegedly]affectedboth upperandlower extremities.”ld. T 18.

OnNovember 17, 2016Jir. Zaky allegedlyinitially filed aclaim for disability benefits.

Id. 1 4.

2 Mr. Zaky alleges “prior Social Security internal reviews by state-examining doctors (such as Dr. Erik Purins)
in support of earlier denials of claim, utilized a ‘date last insured’ of 12J3%5/Rone year earlier than that of record)
and thereby did not include in the Defendant’s consideration, Claimant’'s Decembela?@1 fof arthritis nor Dr.
Lahar’s opinion regarding Claimant’s full functional restrictions.” Am. Corfidl7.

2
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OnApril 6, 2017 Mr. Zaky's claim wasallegedlydeniedat theinitial consideration
level.ld. ThereafterMr. Zaky allegedlyappealedthedenialby filing a requesfor
reconsiderationd.

OnMay 23, 2017thatrequestvasalsoallegedlydenied.d.

Mr. Zaky allegesthathewasincarceratedvhenthedenialof therequestor
reconsideratiomvasissuedandallegedlydid nothaveaccesgo telephonecomputer, omail. Id.
1 5.Whenheallegedlylearnedof the denialafterreleasdrom prison,Mr. Zaky allegedlyfiled a
statemenbdf goodcausefor untimely filing, datedJanuary24, 2018Id. { 6.

OnFebruary23, 2018Mr. Zaky allegedlyfiled arequesfor ahearingbeforean
administrativdaw judge.ld.

OnMarch 19, 2018Mr. Zaky allegedlyreceivedappointed counselenniferCollins. Id.
109.

OnMarch22, 2018 AdministrativeLaw Judge(“*ALJ") DeidreHortonallegedly
dismissedMr. Zaky’sclaim.Id. I 7(citing Ex. A: SocialSecurityAdministrationOffice of
Disability AdjudicationandReview,Orderof Dismissal ECFNo. 18-1 (Mar. 22, 208)“SSA
Orderof Dismissal)). ALJ Horton concludedhatMr. Zaky “filed therequesfor hearing 248
daysafterthe dateof the notice of reconsideration determinaticanthefailed to establishthat
he“did notreceivethis determinatiorwithin 5 daysof” May 23, 2017 SSA Orderof Dismissal
at 1. ALJ Hortonfurtherexplainedwhy Mr. Zaky did notestablisi'good cause’for hisuntimely
requesfor reconsideration:

In terms of extending the time to file the request, the claimant stated
that he missed the deadlit@ request a hearing because he was
detained without access to ttienial noticeThe claimant's mailing
address has remained the same from the original date offbling

disability benefits. The claimant has not provided any supporting
evidence to show proof of not having access to his mail or any other
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explanation as to why he did ntfile the requestor hearing for
248 days]. Additionally, the record does not support that he made
any attempts toeach out to SSA regarding him pending claim and
or request the intent to appeal thmeconsideration decision
Furthermoe, the file does not support that the claimant had any
limitation in understanding his appeal right, the alleged disability is
physical in nature. Whiléhe claimant is represented as of February
24, 2018, the representative has not provided furéhgiaration
regarding the untimely filing . . . .
Because the request for hearing was not filed within the stated time
period, and because the claimant has not established good cause for
missing the deadline to request a hearing, the reduiesiearing
dated February 1, 2018 is dismissed and the reconsideration
determination dateMay 23, 2017 remains in effect.

Id. at 1-2.

OnApril 27, 2018Mr. Zaky allegedlytimely requestedeview of ALJ Horton’sdecision
dismissinghis claim for untimelinessAm. Compl 1 8.

OnJune 25, 2018, th&ppealsCouncil “foundthatthereasonslo not provide &asisfor
changing thédministrativeLaw Judge’sdismissal,”anddeniedhis requestor review.Id.
(citing Ex. B: Notice of AppealsCouncil Action,ECFNo. 18-2(June25, 2018)“AC
Decision)).

Mr. Zaky allegeshewasentitledto “have ahearingto substantively consider hisedical
impairmentsandlimitations and/orto receivedisability benefits specifically” SSDIbenefits
becaus®f hisallegedinflammatoryarthritisandmajor dysfunction of goint. Id. T 11.

BeforeALJ Horton’sdismissalof hisclaim for SSDIbenefits Mr. Zaky allegedly
submitted‘medical documentation addressing tietentof hisrestrictionsandlimitation during
therelevanttime periodbetweerhis allegedonsetdate. . .andhis‘datelastinsured.”1d. { 19.

Mr. Zaky allegesthathad hiscasenotbeenadministrativelydismissed'without substantive

medicalreviewor consideration,thenhe would haveallegedlymetthequalificationsfor SSDI
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benefits.Id. Mr. Zaky offerstwo examplesfirst, afterhewasallegedlyexaminedoby aDr. Vikas
Lahar,Dr. Laharallegedly“opined viawritten letterdated03/06/2017 . . thatClaimanthas
‘debilitating’ restrictionsof thebilateralhands du¢o psoriaticarthritisandthatsuchrestrictions
havebeenoccurringatleastsince2014,”id. 1 20; second, Br. KaranChawdharyallegedly
“provided amedicalsource gatementegardingohysicalfunctioning of theClaimant’shands,
noting . . thatClaimanthadsevereestrictionsconcerninghe useof hisbilateralhands,’id.
21.Dr. ChawdharyalsoallegedlybegantreatingMr. Zaky before“his datelastinsured.”ld.
Mr. Zaky allegesthatALJ Norton’sdecisionandthe AppealsCouncil’'saffirmance’is
incorrect,does noticcountfor all informationandevidenceprovided concerning the
circumstance$ andfails “to examineall circumstancesnumerateih 20 CFR404.911when
considering whether thélaimanthasshown gooatausdor missinganappealdeadline.”ld. {1
23-24.Specifically,Mr. Zaky emphasizeghe following:
(a) what circumstances kept Claimant from making the request on
time, (b) whether the Defendant Administration's action mislead the
Claimant, (c) whether the Claimant did not understand the
requirements of the Act resulting from amendments to the Act, other
legislation or court decisions and (d) Whether the Claimant had any
physical, mental, educational or lingtigs limitations which
prevented him from understanding or knowing about the need to file
a timely request for review.

Id. | 24.

Mr. Zaky furtheremphasizeshe followingcircumstancethatALJ Nortonandthe
AppealsCouncilallegedlyfailed to consideiin his “goodcause’filings:

a. Claimant's inability to timely receive and/or receive any mail from
outside the incarceration facility where he was housed during the
issuance of the reconsidematidenial and relevant appeal period

associated with the denial;

b. Claimant's inability to access effective means of communication
(phone, mail, computer, efavith which to inquire of the status of
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his application for benefits or update the Defendant as to his
whereabouts;

c. At the time of issuance of the denial of reconsideration and during
the relevant appeal time period, the Claimant did not have a spouse,
children of majority, or close kin with sufficient authorization to
assisthim with inquiry d the Defendant Administration;
d. According to the record of communication evident in the record,
Claimant was compliant and in active and ongoing communication
with the Defendant (including as recent to the May 23, 2017 denial
of reconsideration as November 2017, December 2017 and March
2018),but then Claimant failed to respond when a letter with a blank
disability questionnaire for completion was sent by Defendant to
Plaintiff dated05/10/2017-which corroborates that Claimant sva
not receiving hignail while incarcerated and did not have access to
effective means ofcommunication for inquiry or response.

Id. § 25.

Mr. Zaky s allegedlycurrentlyhomelessld. | 2.

As relief, Mr. Zaky asksthe Court to(1) orderthe Commissionerto “submit acertified
copy of thetranscriptof therecords,ncludingevidenceuponwhich the findingsanddecision
complainedof arebased;”(2) reversehe Commissioner'slecisions, om thealterative remand
for furtheradministrativeproceedingsand(3) grantany otherrelief deemedustandproper.id.
at10.

B. Procedural History

OnAugust 21, 2018Mr. Zaky filed a Complaintagainsthe Commissionenf Social
Security,appealingrom the Commissioner’slecisionregarding hisSccial SecurityDisability
InsuranceBenefits.Compl.,ECFNo. 1 T 1(Aug. 21, 2018).

On Octoberl8, 2018the Commissionefiled amotionto dismissMr. Zaky’s Complaint

for lack of subjectmatterjurisdiction Def.’s Mot.; Mem. of Law in Support oDef.’s Mot., ECF

No. 12-1(Oct. 18, 2018)“Def.’s Mem.”); PrelleDecl.,ECFNo. 12-2(Oct. 18, 2018).
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On November 2, 2018\Ir. Zaky filed amotionto amendhis Complainto clarify
informationabout theaddressllegedin the Complaint. Motto Amend,ECFNo. 13 (Nov. 2,
2018).

On November 7, 2018\ir. Zaky objectedto the Commissioner’snotionto dismiss.Ob.
to Def.’s Mot., ECFNo. 14 (Nov. 7, 2018}‘Pl.’s Obj.”).

On November 16, 2018, tteommissionereplied.ReplyMem. of Law in Further
Support ofDef.’s Mot., ECFNo. 15 (Nov. 16, 2018(‘'Def.’s Reply”).

On October7, 2019the CourtgrantedMr. Zaky's motionto amendhis Gomplaint,
Order,ECFNo. 16 (Oct. 7, 2019)andonDecembel 6, 2019prderedhim to file the Amended
Complaint byDecember0, 20190rder,ECFNo. 17 (Dec. 20, 2019)Mr. Zakyfiled his
amanded Complaint theameday.Am. Compl.

1. STANDARD OF REVIEW

A complaint must contain a “short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(#).case is properly dismissed for lack of
subject matter jurisdiction under [Federal Rule of Civil Procedure] 12(W}{&h the district
court lacks the statutory or constitutional power to adjudicat®MaKarova v. United State201
F.3d 110, 113 (2d Cir. 2000); Fed. R. Civ. P. 12(b)(1). The plaintiff bears the burden of
establishing by a preponderance of the evidémaghe court has subject matter jurisdiction
over the claimsld.

“When considering a motion to dismiss pursuant to Rule 12(b)(1), the court must take all
facts alleged in the complaint as true and draw all reasonable inferences in fatadmtof.”
Sweet v. Sheahad35 F.3d 80, 83 (2d Cir. 200@ge also Nat. Res. Def. Council v. Johnson

461 F.3d 164, 171 (2d Cir. 2006) (quotiBgeet235 F.3d at 83). However, the court may also
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resolve disputed jurisdictional fact issues “by referring to evidence outside oé#utkngs, such
as affidavits, and if necessary, hold an evidentiary hearikaylén ex rel. J.K. v. Westport Bd.
of Educ, 638 F. Supp. 2d 293, 298 (D. Conn. 2009) (ciZagpia Middle E. Constr. Co. v.
Emirate of Abu Dhabi215 F.3d 247, 253 (2d Cir. 2000)).

Because federal courts are courts of limited jurisdiction, “[c]ustoynarilederal court
first resolves any doubts about its jurisdiction over the subject matter of a é@serbaching
the merits or otherwise disposing of tase."Cantor Fitzgerald, L.P, v. Peasle#8 F.3d 152,
155 (2d Cir. 1996)see also Rhulen Agency, Inc. v. Ala. Ins. Guar. A8B96,F.2d 674, 678 (2d
Cir. 1990) (“the court should consider the Rule 12(b)(1) challenge first sinceusttdismiss
thecomplaint for lack of subject matter jurisdiction, the accompanying defenses aationisje
become moot and do not need to be determined.”) (citing 5 Wright & Miller, Fed. Prac. & Proc.
§ 1350, 548 (1969)).

A court considering anotion to dismissunderRule 12 generallylimits its review*to the
factsasassertedavithin the fourcornersof thecomplaint,the documentattachedo the
complaintasexhibits,andany documentsncorporatedn the complaint byeference."McCarthy
v.Dun & BradstreetCorp, 482 F.3d 184, 19(@d Cir. 2007). A courtmayalsoconsider
“mattersof which judicial noticemay betaken”and“documentsitherin plaintiffs’ possession
or of which plaintiffs hadknowledgeandrelied onin bringing suit.”Brassv. Am.Film Techs,
Inc., 987 F.2d 142, 150 (2dir. 1993);Patrowiczv. TransamericaHomeFirst,Inc., 359F. Supp.
2d 140, 144D. Conn. 2005).

1. DISCUSSION
The SocialSecurityAct “establishesacomprehensivelanfor administrativeandjudicial

review of claimsfor disability benefits.”Dietschv. Schweiker700 F.2d 865, 86{2d Cir. 1983)
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(citing 42 U.S.C. 88 401-33). Under 42 U.S.C. § 4054g)ndividualmay appeakndseek
judicial review of the Commissioner’sfinal decisiori only if the“civil action[is] commenced
within sixty daysafterthemailing to him of notice ofsuchdecision owithin suchfurthertime
astheCommissioneof SocialSecuritymayallow.” 42 U.S.C. § 405(gJ-urthermore’'Section
405(h) purportso makeexcluwsive thgjudicial review methodsetforth in § 405(g).”Shahalav.
lll. Council on LongrermCare,Inc., 529U.S.1, 10 (2000)citing 42 U.S.C. § 405(h)).

In urging the Courto dismisstheappeal the CommissioneargueghatMr. Zaky failed
to exhaust hisadministrativeremediespecauséhe wasuntimelyin requesting a hearing.”
Def.’s Mem. at 4. The Commissionesubmitsthat“it is well-establishedhatdismissalby the
[Commissionerpf anuntimelyrequestor review or anuntimelyrequestor anextension of
time is notreviewableby thedistrict court,becausesuchadismissals not a'final decision’
within themeaningof section405(g).”1d. at 4-5 (citationomitted). The Commissionefurther
notesthatan ALJ alreadyconsideredMr. Zaky’s contentionshat heestablishedjoodcausefor
theuntimelyrequest;and foundthemunpersuasiveandthe AppealsCouncil found ndasisto
changehatruling.” I1d. at5. According to the Commissionéecausé/r. Zaky “failed to obtain
afinal decision[his] contentions cannastablishsubjectmatterjurisdictionandarenot subject
to judicial review.” Id. at 5 (citationsomitted).

In Mr. Zaky’'sview, ALJ Horton’sdismissalof hisrequesfor a hearingvasafinal
adjudication;,'given theresultit producedwhichwaswhy, theAppealsCouncilagreedo accept
theappealrom saidOrderof Dismissalfor consideration.Pl.’s Obj. at 9. Accordingto Mr.
Zaky, the Appeals Counaiould not haveacceptedisappealfor a substantive consideration”
of ALJ Horton’sdismissahadthe Appeals Council n@onsideredhatdismissalafinal

adjudication of higlaimas“not disabled.d. 9-11.Mr. Zaky submitsthatthe Commissioner’s
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arguments circular. Id. at 11-12.Mr. Zaky arguedor the Courto allow this appeabecausde
did seekto avail himself of everyadministrativaeemedy,and“a dismissalof arequesfor a
hearingresultsin theinability to seekfurtherredresslisability benefits; asthe ‘time period
precedinghedismissais formally andfinally adjudicated.”ld. at 12.

In reply, theCommissioneemphasizethatMr. Zaky concedesisfailure to exhaust
administrativeremediesandthushasfailed to adhereto Section405(g)’s requiremerthathe
first obtain afinal decisionof theCommissionenf SocialSecuritymadeaftera hearing.”
Def.’s Replyat 1-2 (quoting 8§ 405(g))Tlhe Commissioner contendsat“[e]xhausting the
proceduresgor claiming goodcaus for afailure to exhaust[asMr. Zaky does], does ndéadto
a‘final decision ... Id. at3.In addition, theCommissionedistinguishes thadministrative
review procesdor thedismissalof Mr. Zaky’s claim for untimelinessyhichis “not subjectto
judicial review.” Id. at4-5 (quoting 20 C.F.R. § 404.903RecausePlaintiff failed to obtain a
final decisionof the Commissionesubjectto judicial review,” the Commissioneargueghat his
Complaint must bdismissedor lack of subjectmatterjurisdiction.Id. at 6.

The Courtdisagrees.

The Supreme Courtecentlyansweredinanimously the question afhetherthe Appeals
Council’'sdismissalof [a] claimis a‘final decision. . .madeafterahearing’soasto allow
judicial reviewunder § 405(g).Smithv. Berryhill, 139S. Ct. 1765, 1771 (2019As the
Supreme Court notedjsmissaldy theAppealsCouncilare“binding andnot subjectto further
review.”1d. at 1772 (quoting 20 C.F.R. 8 416.1473gctin 405(g) contain&a ‘jurisdictional’
requirementhatclaimsbepresentedo theagencyand. . . awaivable. . .requirementhat the
administrativeremediegrescribedoy the Secretarnybe exhausted.’ld. at 1773 (quoting

Mathewsv. Eldridge 424U.S.319, 328)). But, [v] hile § 405(g)delegateso the [Scial

10
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Security Administratior] the authorityto dictatewhich stepsaregenerallyrequired, exhaustion
of thosestepsmay not only bewaivedby theagency butalsoexcusedy the courts.ld. at
1773-74(citationsomitted).The Suprene Courtemphasizedthat “Congressvantedmore
oversight by the courtsh the SocialSecuritycontext‘ratherthanless,”andthat“the statuteas
a wholeis onethat‘Congressdesignedo be unusually protective afaimants.”ld. at 1776
(citationsomitted).

Therefore, where “a claimant has received a clanding timeliness determination from
the agency's lash-line decisionmaker after bringing his claim past the key procedural post (a
hearing) mentioned in § 405(dhere has been a ‘final decision ... made aftevaaihg’ under §
405(g)” Id. at 1777 (footnote omitted). The Supreme Court held thihefe the [Social Security
Administration]'s Appeals Council has dismissed a request for review aslynéifter a
claimant has obtained a hearing from an ALJ on the m#rasdismissal qualifies as a “final
decision . . made after a hearihgithin the meaning of § 405(g)!d. at 1780.

Here,Mr. Zaky’s claim was denied at the initidletermination stage and upon
reconsideration, and later dismissed without a hearing before ahethiise he failed to timely
request a hearind/r. Zaky’s failure tatimely obtain a hearing on theants of his disability
claim may bdatalto his appeal here, because there has not been a “final decision . . . made after
a hearing” subject to judicial review in this CouBee Smith139 S. Ct. at 1777 (quoting §
405(g). The Supreme Court iBmithacknowledged that “[a] different question would be
presented by a claimant who assertedly faltered at an earlieresigpwhoserequest for an
ALJ hearing was dismissed as untimely and who then appealed that determination to the Appea
Council before seeking judicial reviewd. at 1777 n.17Although such a claimant, who is

procedurally in the same situation as Mr. Zaky, “would not have received a ‘hearifigta a

11
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[Supreme] Court’s precedents also make clear that a hearing is not alwaystrétiirsee also
id. at 1774 The Supreme “Court’s precedents make clear that an ALJ hearing is not an ironclad
prerequisite for judicial review.” (internal citation omitted)).

The Supreme Court did not squarely address the unique situation of MraZcky
court in the Second Circuit hgst addressed the same situati®ee id(“Because such a
situation is not before us, we do not address iCYmpare Ward v. SauNo. 4:18-cv01455-
KOB, 2019 WL 5448598,ta5 (N.D. Ala. Oct. 24, 2019) (“The Appeals Council in this case
rendered its final decision when it denied Mr. Ward’s request for review of the dédision to
dismiss his request for a hearing. So Mr. Ward can appeal that decision to the codigsegd
whether Mr. Ward had merits hearing before the ALJ. Consequently, the court has subject
matter jurisdiction over this case under 42 U.S.C. 8§ 40%(gjith Wills v. Comm’r of Soc. Sec.
No. 4:19¢v-39-DMB-JMV, 2019 WL 3953954at*1 (N.D. Miss.Aug. 21, 2019)“There is 0
dispute that Wills ‘presented his claim to the Social Security Agency by chaliehigi
termination of benefits. There is also no dispute that, for the reasons articuldteduly 26
report, Wills failed to exhaust his administrativeneslies Thus, dismissal is warranted for
failure to state a claim, not for lack of subject matter jurisdiction.” (interndlaitomitted));
see also Dietsch v. Schweik@éd0 F.2d 865, 867 (2d Cir. 1983) (“The Appeals Council may
dismiss an untimely request for review, and such a dismissal is not reviewable tsgribe di
court because it is not a ‘final decision’ within the meaning of § 405(g}ernal citations
omitted)),abrogated by Smith v. Berryhifll39 S. Ct. 1765 (2019).

Therefore even though the Appeals Council’s dismissal of Mr. Zaky’s claim was
determined without Mr. Zaky ever obtaining a hearing from the ALJ on the merits, the Court

finds that this does not divest it of jurisdiction over the procedural questiorSesmith 139

12
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S. Ct.at 1778-79 (“Here, too, while Congress has empowered tioga|Security

Administrdion] to create a scheme of administrative exhaustion, Congress did not deld¢igate to
[Social Security Administratiorthe power to determine ‘the scope of the judicial power vested

by’ § 405(g)or to determine conclusively when its dictates are satisfieJntil the Second

Circuit or the Supreme Court speaks on the unique issue at hand of a dismissal for untimeliness
in requesting a hearing, the Court will follawhat it has ascertained to the Supreme Court’s

intent, andexercise itgurisdiction while“restricfing] its review to the procedural ground that

was the basis for the Appeals Council dismissal and (if necessary) allagehey to address

any residual substantive questions in the first instamdedt 1780.

The procedural questiat issue is whethér. Zaky had good cause for his untimeliness
in requesting a hearing “248 days after the date of the notice of reconsideration détarhina
SSA Order of Dismissal at The Court notes that although Mr. Zaky alleges hendideceive
appointed counsel until March 19, 2018, Am. Corfi#, ALJ Horton noted that in her March
22, 2018 dismissal that “[w]hile the claimant is represented as of February 24, 2018, the
representative has not provided further explanation regarding the untimely filing,O8f&A of
Dismissal at 2. Additionally, on June 28, 2018, while Mr. Zaky was represented by counsel, the
Appeals Council found that Mr. Zaky’s reasons for disagreeing with the dismissal “do not
provide a basis for changing” the dissal. AC Decision at 1.

Generally, “even if the court could draw different conclusions after an independent
review of the record, the court must uphold the Commissioner’s decision when it is suijpgorte
substantial evidence and when the proper legal principles have been.agpleggieline E. v.

Saul 2020 WL 1234949, at *4 (W.D.N.Y. Mar. 13, 2020) (collecting cases). “When considering

whether the Appeals Council erred in dismissing a claimant’s request fowyéveestandard of

13
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review ‘as to [an] overall conclusion [by the Commissioner] . . . is abuse of discreiibn, a
substantial evidence as to any faclkd” (internal formatting in original) (quotingmith 139 S.
Ct. at 1779 n.19).

In any event, the Court need not answer the question at issue until the parties have had an
opportunity to brief ifurther.

Accordingly, the case will not be dismissed for lack of subject matter jurisalicti
IV. CONCLUSION

For the foregoingeasonsthe Commissioner’snotionto dismissis DENIED.

The Commissioners directedto file thenecessaryranscriptsoy May 29, 2020.

Oncethetranscriptsarefiled, the Clerk of Courtis directedto file on thedocketthe
Supplemental Schedulir@rder.

SO ORDERED at Bridgepat, Connecticutthis 4th day of May, 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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