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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DASHAWN PERRY,
Plaintiff,

V. : No. 3:18-CV-1709 (KAD)

RICHARD FUREY, et al. :
Defendants : September 16, 2019

MEMORANDUM OF DECISION RE: MOTION FOR
PRELIMINARY INJUNCTIVE RELIEF (DE#28)

Preliminary Statement of the Case

On October 15, 2018, Plaifit Dashawn Perry, aro seinmate currently
confined at the Osborn Correctionaltitgion (“Osborn”) in Somers, Connecticut,
brought a civil action under 42 U.S.C. 8§ 1983 aggiive state Departent of Correction
officials (“Defendants”) for wlating his Eighth Amendmeiptrotection against cruel and
unusual punishment: Health Services Adstiritor Richard Furey, Dr. Cary Freston,
Dr. Johnny Wright, Correction Offer Ayala, and Warden Gawright. Compl. (DE#1).
Plaintiff claimed that Defendants acted waktliberate indifference to his serious medical
needs, which stemmed from an ankle injoeysustained during recreation at Osborn.
Seelnitial Review Order (DE#9) 4-5. ThiSourt permitted his Eighth Amendment claim
to proceed against Defendants in thedividual capacities for damages and in their
official capacities for injunctive reliefld. at 5. Defendants answered the complaint on
January 18, 2019. Answer (DE#18).

On July 22, 2019, Plaintiff filed thestant motion for preliminary injunctive
relief, claiming that Defendants are contmgiito deprive him of “meaningful medical

services and reasonable accommodation[s]hi®ankle injury, from which he endures
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ongoing pain. Mot. for Prelim. Inj. (DE#28) at 3. He seeks injunctive relief in the form
of single-cell status, a bottom bunk assigntnpain medication, “in-cell feed back
status,” a “light duty work assignmeh&nd “medical doctor attention.Id. at 1-2.
Defendants have filed an objection to the mticontending that Plaintiff is receiving
medical treatment for his injury and that hemat establish either irreparable harm in the
absence of such preliminary injunctive eélor a substantialkelihood of success on the
merits of his Eighth Amendment claim. Def®bj. to Pl.’s Mot. for Prelim. Inj. (“Defs.’
Obj.”) (DE#29), 6-9. For the followingeasons, Plaintiff's motion is DENIED.

Background

The Court hereby incorporates the factsrgj rise to the Complaint as stated in
the Initial Review Order:

On January 6, 2018, [Plaintiff] sustained a very painful injury to his left
ankle while playing basketball durirgitside recreation at Osborn. Compl.
1 1. He immediately went to the medli unit at Osborn seeking treatment.
Id. at 11 1-2. There, he was evdad by nursing stawho refused to
divulge their names to [Plaintiff]. Id. at § 2. [Plaintiff] requested
medication to alleviate the pain &as experiencing along with an x-ray,
an appointment with a physician,daa bottom-bunk pass, but the nursing
staff denied his requesttd. at 1 2-3.

[Plaintiff] returned to his housing uraind wrote a requegi Administrator
Furey, but Furey did not reply. Comfl.3. Several days later, [Plaintiff]
saw Furey in one of the hallways at Osborn, told him about his painful
condition, and asked him about his failtoerespond to #request he had
written to him. Id. Furey responded, “Too bad, you should [not] have . . .
come to prison,” and then walked awdgl.

[Plaintiff] continued to write requests torrection officers, counselors, and
medical personnel about his condition, babe of them responded. Compl.
1 4. After waiting nearla month for treatment, [Plaintiff] was called to the
medical unit and evaluated by Dr. Frestdéoh.at 1 5. Freston “did nothing”
for [Plaintiff]’s pain, but he orderean x-ray and consultation at the UConn
Health Centerld. Meanwhile, [Plaintiff] was forced to climb up and down
his bunk with the painful ankle injuryid.



While at the UConn Health Centerphysician provided [Plaintiff] with a
treatment plan, but Dr. Freston andmidistrator Furey failed to ensure
that the treatment plan was followkyg medical staff at Osborn. Compl.

6. [Plaintiff] wrote another formal request to Furey on February 26, 2018.
Id. at 7. Furey responded on March 13, stating that [Plaintiff] had a
medical appointment scheedl with Dr. Wright.Id. However, Dr. Wright

told [Plaintiff] that he had to submit a formal request before any evaluation.
Id. [Plaintiff] complied, but he nevereceived an appointment with Dr.
Wright or even a reply to the formal requestl. Several months later,
Furey finally responded to one of I@htiff]'s requess, stating that
[Plaintiff] had an appointment scheduled in one week to be evaluated by Dr.
Wright. I1d. at 8.

On April 11, 2018, [Plaintiff] was calte to the medical unit for an
appointment with Dr. Wright. Compf{} 9. While he was waiting in the
medical unit holding area, another inmastked [Plaintiff] if he could take
his vital signs, but [Plaintiff] refused, stating that he was there to see Dr.
Wright and that his vitasigns were confidentialld. The inmate insisted
that he wanted to take [Plaintiff]'gital signs, but [Plaintiff] adamantly
refused. Id. Correction Officer Ayala then interfered and told [Plaintiff]
that, if he did not let the inmate takes vital signs, he would write him a
disciplinary report. Id. [Plaintiff] still refused, and Ayala then sent him
back to his housing unitld. [Plaintiff] was unable to see Dr. Wrightd.

at 1 10.

[Plaintiff] filed a formal complaint to Warden Wright explaining that Ayala
had refused to allow him to see thedioal doctor at Osborn, but Warden
Wright did not respond. Compl. ID. [Plaintiff] then followed up an
administrative remedy/grievance, whitWarden Wright rejected on the
ground that [Plaintiff] never fig an inmate request fornmd. [Plaintiff]
did, however, file a request for submitting his grievande[Plaintiff] later
spoke with Warden Wright as he toured his housing udit.Wright told
him, “Nothing goes up the chain cbmmand without [my] approval.id.
[Plaintiff] told Wright that he believed Wright was obstructing the
administrative remedy process, to which Wright replied, “Sue me, | don’t
care.” Id.

Initial Review Order at 2-4.
In support of his motion, Plaintiff seg he requires pain medication, further
medical evaluation, a bottom bunk pass, in-alfback status, angile cell, and a light

duty work assignment. He contends that Defendants have notaakeorrective action



in response to his injury dimited mobility and that a pheninary injunction is warranted
to prevent further irreparable harm.

Defendants offer evidence that Plaintiff was treated for his injury in January 2018
with ice, an ACE bandage wraand crutches. He was ableluated by orthopedist at
the UConn Health Center, per Dr. Wright's regqu Following that appointment, Plaintiff
received pain medication, which Dr. Wridids continued to tharesent time. And
according to Dr. Wright, despite Plaintiff'saiin of imminent harm, he has not submitted
any inmate requests since January 2019 sgdkeatment for his ankle. Based on this
evidence, Defendants argue that digri@ary injunction is not warrantet.

Discussion

Preliminary injunctive relief is an extredinary remedy and is never awarded as a
matter of right. Winter v. Natural Res. Def. Council, In655 U.S. 7, 24 (2008)Jphnson
v. Newport Lorillard No. 01-CIV-9587 (SAS), 2003 WL 169797, at *1 (S.D.N.Y. Jan.
23, 2003). “In deciding a motion for prelinairy injunction, a court may consider the
entire record including affidag and other hearsay evidencddhnson2003 WL
169797, at *1. A movant seeking a preliminarynction must establish (1) irreparable
harm in the absence of the injunction and (2) either a likelihood of success on the merits
or sufficiently serious questions goingthee merits to make them a fair ground for
litigation and a balace of hardships tipping decidlg in the movant’s favorJolly v.
Coughlin 76 F.3d 468, 473 (2d Cir. 199@hapiro v. Cadman Towers, Iné1 F.3d

328, 332 (2d Cir. 1995Mitchell v. Cuomp748 F.2d 804, 806 (2d Cir. 1984).

! The defendant also identify at least two occasions on which Plaintiff failed to attend a medical
appointment or left before treatment was rendered.



With respect to the question of irrepal@harm, courts presume that a movant
has established irreparable harm in the ats®f injunctive relief when the movant’s
claim involves the alleged deprivan of a constitutional rightJolly, 76 F.3d at 482;
Mitchell, 748 F.2d at 806. However, the likelihoafdrreparable harnrmust be “actual
and imminent,” not speculativd.opez v. McEwarNo. 3:08-CV-678 (JCH), 2010 WL
326206, at *8 (D. Conn. Jan. 22, 2010) (quotiey York v. Nuclear Regulator
Comm’n 550 F.2d 745, 775 (2d Cir. 1977)). Morenwke Prison Litigation Reform Act
requires that any prospectiwgunctive relief be “narowly drawn’ and ‘extend no
further than necessary toroect the harm;’ it must béhe least intrusive means
necessary to correct the harmBrown v. BenojtNo. 3:17-CV-53 (SRU), 2017 WL
2434295, at *2 (D. Conn. June 5, 2017 (ipwp 18 U.S.C. § 3626(a)(2)).

If the movant seeks a “mandatory injtion,” meaning an injunction that changes
the status quo by commanding the opposing garperform an affirmative act, then the
burden of proof is even greater with redpgeche likelihood of sccess on the merits.
The movant “must make a clear or substdrshowing of a likelihood of success on the
merits . . . a standard especially apprdpriahen a preliminary injunction is sought
against the governmentld. (quotingD.D. ex rel. V.D. v. New York City Bd. of Educ.
465 F.3d 503, 510 (2d Cir. 2006)). “[A] mandatpreliminary injunction ‘should issue
only upon a clear showing that the moving party is entitled to the relief requested, or
where extreme or very serious damage will itefsom a denial of preliminary relief.”
Banks v. Annuccé8 F. Supp. 3d 394, 421 (N.D.N.Y. 2014) (quotitigroup Global
Mkts., Inc. v. VCG Specialgportunities Master Fund Ltd598 F.3d 30, 35 n.4 (2d Cir.

2010)).



Here, Plaintiff seeks a mandatory injunctin the form of an order requiring the
Defendants to change his cell statnd aunk assignment and to prescribe him
medication. Thus, he must satisfy the ek@yher burden of showing (1) imminent and
actual irreparable harm in the absence chselief, and (2) “a clear or substantial
showing of a likelihood of succees the merits” of his claimA review of the parties’
submission reveals that Plaintifas failed to satisfy this burden.

Plaintiff has not established thatthut the various forms of relief
he requests, he will suffer actual and immineparable harm. The medical evidence
he relies upon and Dr. Wright's affidavitlExtively establish that Plaintiff received
treatment for his injury idanuary 2018 and thereafter. etntinues to receive pain
medication to the present time. Follogihis orthopedic consultation at UConn, DOC
officials continued to provide Plaintiff withain medication and ordered a brace for his
ankle. Thus, the evidence belies Plaintiff's assertion that Defendawe failed to take
“any corrective action.” Nor has he provided/avidence that the faite to specifically
provide him with a bottom bunk pass, singld-s&tus, a “light dut work assignment,”
or “in-cell feed back statuskill result in irreparable harm. Indeed, the medical evidence
Plaintiff presented does not address any of those remesll@sing necessary or even
recommended, to treat his ankle condition.

Similarly, Plaintiff has not made a “clear substantial showing of a likelihood of
success on the merits” on his Eighth Ameedtrclaim. To prevail on a claim for
deliberate indifference to arsaus medical need under the Eighth Amendment, a prisoner
must show both that the deprivation was@es and that the defendant acted with a

sufficiently culpable state of mindsee Smith v. Carpente316 F.3d 178, 184 (2d Cir.



2003) (citingEstelle 429 U.S. at 105). The condition must be “one that may product
death, degeneration, or extreme paildthaway v. Coughlin99 F.3d 550, 553 (2d Cir.
1996) (quotingHathaway 37 F.3d at 66). Subjectively, the defendants must have been
actually aware of a substantial risk that piisoner would suffer serious harm as a result
of their actionor inaction. See Salahuddin v. Goqrd67 F.3d 263, 280-81 (2d Cir.
2006);see also Hathawa9 F.3d at 553 (official muslisregard excessive risk to
prisoner’s health or safety). Althougtaintiff has presented evidence showing a
“significant ligamentous injury” to hisrikle, there is insufficient evidence that
Defendants’ response to his injury amourttedeliberate indiffenece. Plaintiff's
evidence shows that he received treatrnfmnhis injury, including crutches, a bandage,
ice, and pain medication. He received fallop consultations and eventually an ankle
brace. The record reflects thhere is no current need forrgical intervention. There is
evidence that Plaintiff continues to recepain medication up to and including the
present. Significantly, the Defendants asg&t the Plaintiff hasot sought any medical
treatment for his ankle since January 2019.

Plaintiff's belief that the treatment he is receiving is inadequate and that the
requested relief is the only form of rdligecessary to treat his condition, when no
medical evidence supports thatiek is insufficient to establish a clear and substantial
showing of likely success on the meriSee Chance v. Armstront43 F.3d 698, 703
(2d Cir. 1998) (difference of opinion opgropriate response to medical condition
insufficient to show Eighth Amendment deptiea). Therefore, Plaintiff's request for a

mandatory injunction is navarranted at this time.



Conclusion
Plaintiff's motion for preliminary ijunctive relief (DE#28) is DENIED.
SO ORDERED.

Dated this 16th day of Septber 2019 at Bridgeport, Connecticut.

s/

Kari A. Dooley
Lhited States District Judge



