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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CRUM & CRUM ENTERPRISES, INC.,
BRENDA CRUM, GEORGE CRUM,
MARY ELY and IRV ELY,
Plaintiffs, : Civil No. 09-145 (RBK)
2 : OPINION
NDC OF CALIFORNIA, L.P.,

Defendant.

KUGLER, United States District Judge:

This matter arises out of the alleged breachnoémployment contract. Presently before
the Court is Plaintiff Brenda @m’s motion to challege the confidentialitgf a protective order
or alternatively to file documents under seal (Ode. 78). Plaintiff seeks to file a reply brief in
support of her motion for summary judgmentiethcontains information contained in a
deposition transcript designated as “Confidé¢hbgt NDC pursuant to té protective order the
Court entered on May 3, 2010 (the “Protective OrdeNDC objects, arguing that disclosure of
disputed portions of that document will cause@eridamage to its business interests. For the
following reasons, Plaintiff's motion to modifijzte Protective Order is DENIED. Moreover,
Plaintiff's alternative motion to seal is DENIED.

. BACKGROUND
The Court previously reviewed this case&kground, so only a brief factual update is

required._Se€rum & Crum Enter., Inc. v. NDC of California, | Ro. 09-145, 2010 WL
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4668456, at *1-3 (D. Del. Nov. 03, 2010). Prior tori\@010, the Court entered the Protective
Order. (Doc. No. 66). The Peuttive Order allows the partiesdesignate certain documents as
“Confidential” or “Confidential -Attorneys’ Eyes Only.” (Doc. No. 66  3(a)). Paragraph 5 of
the Protective Order permits arpgato challenge another parsytesignations, (Doc. No. 66, at
4-5), and Paragraph 7(b) of the Protective ©rdquires that any pagrthat plans to submit
confidential documents to the Caouseek leave of the Court fite those documents under seal,
(Doc. No. 66, at 7).

On April 30, 2010, Plaintifmoved for summary judgment NDC'’s counterclaim for
breach of contract. In opposition, NDC submitted the affidavit of Mr. B.J. Patterson, the Vice
President of NDC’s Western Bien between 2002 and 2008. (DefBr. in Opp’n to Mot. for
Summ. J. Ex. A App. 1). Mr. Rarson’s affidavit contains ¢hdetails of NDC'’s relationship
with Safeway, Inc., a NDC client._Idn the reply brief, Plaintiff attached excerpts from the
Rule 30(b)(6) deposition of Mr. Frank RaschjlExecutive Vice President and Chief Financial
Officer of NDC. Plaintiff clams that Mr. Raschille’s testiomy contradicts Mr. Patterson’s
affidavit. Pursuant to the Protective OrddDC designated portioraf Mr. Raschille’s
testimony as confidential. NDC claims that.N®aschilla’s depositionontains “testimony on
NDC and affiliated businesses’ method of allocating expenses, information regarding NDC’s
revenues, and [Mr. Raschilla’ghderstanding of NDC'’s relatiomig with Safeway.” (Def.’s
Br., at 4) (internal citations omitted).

On June 4, 2010, Plaintiff filed a motion to challenge the confidentiality of Mr.
Raschilla’s deposition transcrigt in the alternative, to filhe disputed portions of Mr.
Raschille’s testimony under seal. (Doc. No. 78he parties submitted their respective briefs

and the motion is now ripe for review.



. DISCUSSION
A. Rule 26(c)

A court may enter a prottde order “to protect a partor person from annoyance,
embarrassment, oppression, or undue burden ons&pender Federal Rule of Civil Procedure
26(c). Fed. R. Civ. P. 26(c)(1). PursuanRtde 26, a Court may “forbid[] the disclosure or
discovery,” or “requir[e] that a trade secoetother confidential research, development, or
commercial information not be revealed orrbeealed only in a specified way.” I¢However,
in order to maintain the cadfntiality of a document throughotite litigation, a party must

demonstrate “good cause.” i3y v. Borough of Stroudsbuyrg3 F.3d 772, 786-87 (3d Cir.

1994).
Good cause exists when the party seekingwk makes a particularized showing that
disclosure will cause a “clearly defined and @esiinjury to the party seeking closure.”;; lske

Glenmede Trust Co. v. Thompsd6 F.3d 476, 483 (3d Cir. 1995) party does not establish

good cause by merely providing “[bJroad allegations of harm, unsubstantiated by specific

examples or articulated reasoning.” Par&y F.3d at 786 (quoting Cipollone v. Liggett Grp.,

Inc., 785 F.2d 1108, 1121 (3d Cir. 1986)). “The injumyst be shown with specificity.” Id.
“The burden of justifying theonfidentiality of each . . . document sought to be covered by a
protective order remains on the parggking the [protective] order.” Id.

Moreover, in order to determine whether good cause exists, the Third Circuit has adopted
a balancing test. It 787. The Third Cirguidentified the following faatrs to assist district
courts in conducting the balangitest: “(1) the interest iprivacy of the party seeking
protection; (2) whether the information is thgisought for a legitimate purpose or an improper

purpose; (3) the prevention embarrassment, and whether that embarrassment would be



particularly serious; (4) wheth#re information sought is importata public health and safety;
(5) whether sharing of the information among atigs would promote fairness and efficiency;
(6) whether the party benefitting from the ordecoffidentiality is a public entity or official;

and (7) whether the case involves issues impottetite public.” _Arnold v. Pennsylvania, Dept.

of Transp, 477 F.3d 105, 108 (3d Cir. 2007) (citing Paris¥y F.3d at 787-88). After weighing
those factors, the Court must “balance the rstjog party’s need for information against the
injury that might result if uncontroltedisclosure is compelled.” Pan&s F.3d at 787.
Plaintiff seeks to modify the Protective Ordé\ party seeking to modify an existing
protective order “must come forward welreason to modify the order.”_lat 790.
“Improvidence in the granting of a protective ordae[a] justification for lifting or modifying

the order.” 1d. (quoting_In re “Agent Orange” Prod. Liab. Liti@®21 F.2d 139, 148 (2d Cir.

1987), certdenied 484 U.S. 953 (1987)). Once a party segho modify an existing protective
order provides a reason to modihe order, the court must “useetkame balancing test that is
used in determining whether to grant such ordetke first instance, with one difference: one
of the factors the court should cater in determining whether to modify the order is the reliance
by the original parties on the confidentiality order.” Idhportantly, however, the parties’
reliance on a protective order is not determiratagarding the issue of whether to grant the
requested modification. Idnstead, the court shaltonsider the parties’ reliance as one factor
among many when determining whethentodify the protective order. Idrinally,

If access to protected pterial] can be graad without harm to

legitimate secrecy interest, omid such interests exist, continued

judicial protection cannot be justified. In that case, access should

be granted even if the need for the protected materials is minimal.

When that is not the casegthourt should guire the party

seeking modification to showlwy the secrecy interests deserve

less protection than they did whire order was granted. Even
then, however, the movant shouldt be saddledith a burden



more onerous than explaining why his need for the material
outweighs existing privacy concerns.

The Court will deny Plaintiff's request toadify the Protective Order because Plaintiff
fails to provide an adequate reason for modythe Protective Order, and, even if Plaintiff
provided an adequate reason, NDé&nonstrated good cause for maintaining the confidentiality
of the disputed portions of Mr. Rehilla’s deposition tesnony. First, Plaintiff failed to offer a
valid reason for modifying the Protective Orderaififf claims that “resicting [the disputed
portions of Mr. Raschilla’s testimony] negatiydlampered [her] ability to present her case for
summary judgment. For example, Plaintiff wascéml to temper her rgpbrief, refraining for
example, from including quotes other pointed references taetdeposition.” (Pl.’s Reply Br.,
at 2). However, the Protective Order containexpress exception thatows the Court to
review any documents designatesi“Confidential.” (Doc. No66 § 6). Specifically, Paragraph
6(a)(i) of the Protective Order@vrides: “the United States Digtt Court for the District of
Delaware, the United States Court of Appeatgtie Third Circuit, the United States Supreme
Court, their staffs, and members of the juryhis case” may have access to confidential
information shared between the parties. (Doc.6%0f 6). As a result of this clear language, the
Court is perplexed by Plaintif’assertion that “restrictinghie disputed portions of Mr.
Raschilla’s testimony] negatively hampered [Piéfis] ability to present her case for summary
judgment.” (Pl.’s Reply Br., at 2). The Cor#ittiality Order simply does not prohibit the Court
from reviewing Mr. Raschidl's deposition testimony.

Moreover, even if Plaintiff offered a cretitreason for modifying the Protective Order,
there is “good cause” for maintaining the adeftiality of the disputed portions of Mr.

Raschille’s deposition testimony. As previouslynti@ned, in order to determine whether there



is good cause to maintain a protective orderQbert must apply the balaing test articulated
in Pansy Pansy23 F.3d at 790. With respect to the first Paiasyor, NDC, a business entity,
does not have a right to privacy. _In Parthe court noted that “it is appropriate for courts to
order confidentiality to prevent the infliction ohnecessary or seriopain on parties who the

court reasonably finds asmtitled to such protectich Id. at 787 (emphasis added). Unlike

individuals, who have a generat to privacy, businesntities do not hava right to privacy.

SeeArnold v. Pennsylvania, Dep’t of Transg77 F.3d 105, 111 (3d Cir. 2007) (citing United

States v. Morton Salt Ca338 U.S. 632, 652 (1950) (“[C]orpoi@s can claim no equality with

individuals in the enjoyment of a right to paiwy.”). Therefore, because NDC is a business
entity, it does not have aqiectable privacy interes#ccordingly, the first Pansfactor favors
disclosure.

ThesecondPansyfactor — whether the information is being sought for a legitimate public
purpose or an improper purpose — favors disclosure. Plaintiff requests disclosure of the disputed
testimony in order to more effectively advocate her position at summary judgment. That is not
an improper purpose. Federal Rule of Civil leaure 56 provides thatpdaintiff may move for
summary judgment prior to triakFed. R. Civ. P. 56(a). Plaintéeeks disclosure of the disputed
testimony in order to enable the Court to faatjjudicate her motiofor summary judgment.
Although, the Protective Order doaot preclude the Court froexamining Mr. Raschille’s
testimony, it is not improper for Plaintiff to sedisclosure of Mr. Rschille’s testimony to
further her position on a motion for summary jognt. Therefore, the Court finds that the
second Pansfactor favors disclosure.

With respect to the third Panfactor, the Court finds no evidence that allowing public

disclosure will result in significant embarrassment to NDC. The Ramsy provided the



following explanation of the third Panggctor:

[A]n applicant for a protectiverder whose chief concern is

embarrassment must demonstrate that the embarrassment will be

particularly serious. As embassment is usually thought of as a

non-monetizable harm to individualsmay be especially difficult

for a business enterprise, whosanary measure of well-being is

presumably monetizable, to argioe a protectie order on this

ground.
23 F.3d at 787. The only form of embarrassntieat will result from disclosure of NDC'’s
financial information is monetaryNDC argues in the reply brié{d]isclosure of [the disputed
portions of Mr. Raschilla’s deposition] withuse NDC — a privately held company whose
financial statements are not pigh} available — to suffer aopetitive disadvantage in the
marketplace.” (Def.’s Br., at 5). Howevéecause an embarrassment is generally a non-
monetized harm to an individual, and NDC doesargtie that it will suffer any other form of
embarrassment, this factor \ghs in favor of disclosure.

The fourth Pansfactor — whether the informatioowsght is important to public health

and safety — favors nondisclosure. This caselmgditigation between a private company and a
private citizen. The basis for Plaintiff's claimtie alleged breach of a contract for services.
The contract does not implicate public health saigéty. The parties armt public officials or
public entities, and there is no evidence that breach of the agreement will cause harm to the

public. Therefore, the fourth Panfactor favors nondisclosure.

The fifth Pansyactor is whether sharing the digpd information will promote fairness

and efficiency._ldat 787. Here, there is no evidencattsharing NDC's financial information
will promote fairness and efficiency. As previously mentioned in this Opinion, the Protective
Order contains an exception for documents filed teefloe U.S. District Gurt for the District of

New Jersey. Thus, the Court has access tmfbemation necessary to fairly adjudicate



Plaintiff's claim. Moreover, the parties skdrMr. Raschille’s depdgon testimony prior to
when Plaintiff filed the reply brief, and therene indication that deryg Plaintiff's motion to
modify the Protective Order will deter the pestfrom sharing information during discovery.
Accordingly, the fifth_Pansyactor does not favor disclosure.

The sixth_Pansfactor — whether the party benefitting from the order of confidentiality is
a public entity or official — favors nondisclosurecuse both parties in this lawsuit are private
entities.

With respect to the seventh Paragtor, the Court finds that this case does not involve
issues important to the public. In Panthe court recognized that “if a case involves private
litigants, and concerns matters of little legitimatilic interest, that shédibe a factor weighing
in favor of granting or maintaining an orderconfidentiality.” 23 F.3d at 788. Here, the
Protective Order protects NDC's private finaenformation. The parties entered into a
private, contractual agreement gmrvices. The public kdittle interest in a private company, or
the details of a contract between two prevparties. Accordingly, the seventh Pafestor
favors nondisclosure.

The final_ Pansyactor, specific to requests to modgyeexisting protective orders, is the
parties’ reliance. The Pansypurt offered the following gdance concerning the issue of
reliance: “The extent to which a party caly@n a [confidentiality order] should depend on the
extent to which the order induced the partaltow discovery or teettle the case.” It 790
(quoting_ Beckman966 F.2d at 475-76). Here, there isevadence that the pi#es relied on the
Protective Order prior to the motion for sumgnardgment. On May 3, 2010, Magistrate Judge
Donio entered the Protective Order. Mr. Rakka’s deposition occurred on December 15, 2009.

(Doc. No. 87). Because the Coarttered the Protective Order afidr. Raschilla gave his



deposition testimony, it is self-evident thag tArotective Order did handuce NDC to allow
discovery or provide Plaintiff with Mr. Raschiltedeposition testimony. Accordingly, the final
Pansyfactor supports disclosure.

After considering the Pangsctors, the Court “must lnce [Plaintiff’'s] need for
information against the injury that might resfiincontrolled disclosures compelled.” _Pansy
Id. at 787. Here, the Court findsatithe injury that may occur tdDC as a result of the public
disclosure of its private finandiamformation outweighs Plaintiff enterest in publiadisclosure.
NDC identified particularized harm that will result from public disclosure of its private financial
information. NDC points to the following particularized harms: (1) the fact that potential
customers may use the termd\idC’s agreement with Safeway to obtain leverage in future
contract negotiations with NDC; and (2) thessibility that NDC’s competitors may use
information in Mr. Raschille’s &imony that relates to its pnmg strategy and profit margin to
gain a competitive advantage against NDC in the future. NDC'’s reasons for maintaining the
confidentiality of its financial information are ngbJroad allegations of harm, unsubstantiated
by specific examples or articulateeasoning”; rather, dy are specific examples of serious harm
that will result from public disclosuref private financial data. Pans33 F.3d at 786 (internal
guotation marks omitted).

On the other hand, Plaintiff has little intstrén public disclosure of NDC's private
financial information. As previously mentiathén this Opinion, the Protective Order does not
preclude Plaintiff or the Couftom reviewing NDC'’s financial information. Thus, there is no
need to disclose NDC's private financial data @ gleneral public in orddor the Court to fairly
adjudicate Plaintiff's motion fosummary judgment. Moreover gtipublic has little interest in

the financial information concerning a contraetween two private pdes. There is no



evidence of any harm to public health and tyafleat may result from nondisclosure of Mr.
Raschille’s testimony.

Finally, the disputed podns of Mr. Raschille’s testiomy would be available to the
public but for the Protective Ordand/or motion to seal. Theigea presumptive right to public

access of documents filed in this Court. Miller v. Indiana Hd$pF.3d 549, 551 (3d Cir. 1994)

(“The existence of a common law right of accespudicial records is beyond dispute.”).
Because there is a right to public access @fihcuments attached to Plaintiff’'s motion for
summary judgment, if the Court does not ecéothe Protective Order, and seal the disputed
portions of Mr. Raschille’sestimony, numerous third giges may access NDC's private
financial information. Moreover, there is naserestrictive method to protect NDC'’s financial
information other than maintaining the Ryciive Order and redtaeg portions of Mr.
Raschille’s testimony. Therefore, because aciwetige protected portions of Mr. Raschille’s
testimony cannot be granted aut harming NDC'’s legitimate seecy interest, and Plaintiff
offers no persuasive reason why NDGsi®cy interest deserves less protectitre Court will
maintain the Protective Order.

Therefore, because public disclosure of®private information is unnecessary to the
fair adjudication of Plaintiff's motion summajydgment, and because disclosure risks serious
harm to the financial interests of a privatenpany, the Court will not modify the Protective
Order entered on May 3, 2010. Moreover, hawatermined that there is good cause to

maintain the confidentiality dhe disputed portions of Mr. Rdslie’s testimony pursuant to the

! Plaintiff argues that there is no longer a need to sealigiputed portions of Mr. Raschille’s testimony that address
NDC's relationship with Safeway because that relationshilee in 2008. (Reply Br. § 4). However, Plaintiff's
argument is unavailing because NDC contends, and this Court agrees, that other potentietscosgrase the
disputed portions of Mr. Raschille’s testimony to gain a competitive advantage in their negotiations with NDC.
(Def.’s Br., at 6). Thus, the fact that NDC and Safewagatitinued their relationship in 2008 is not dispositive on
the issue of whether NDE€private information deserves less protection.
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Protective Order, the Court will algwant Plaintiff’'s motion to seal.
[11.  CONCLUSION
For the foregoing reasons, Plaintiff's motimnmodify the Protective Order is DENIED,

and Plaintiff’'s motion to seal is GRANTEDAN appropriate order shall follow.

Date: 3/10/2011 /s/ RobertB. Kugler
ROBERTB. KUGLER
Lhited States District Judge
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