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STARK, U.S. District Judge:

Plaintiff Pavel Butorin(*Plaintiff” or “Butorin”) , who owns shares of stock in Nominal
Defendant KBR, Inc. (“KBR” or the “Companyiled thisderivative action against KBR and
Defendants W. Frank Blount, Loren K. Carroll, Jeffrey E. Curtiss, Linda Z. CoskelLE.
Lyles, Jack B. Moore, Richard J. Slater, John R. Huff, and William P. Utt (cokéctihe
“Director Defendants” andpgether withKBR, “Defendants”). (D.l. 28(“Complaint” or
“Compl.”) Butorinsesks to press breach of fiduciary duty claims against the Director
Defendants on behalf of the Nominal Defendaiithe case was stayed, by agreement of the
parties,during the pendency of a motion to dismisa irelated securities fraud class action (the
“Securities Lawsuit”) in the United States District Court for the Southern Disfritexas. (See
D.l 26)

Pending before the Court is Defendants motion to dismiss pursuaedéoal Rules of

Civil Procedure 23.1 and 12(b)(6). (D.l. 3Une Court will grant the motion.

1 The operativessecond Amended Complaialso alleges claims fabuse of control, violation of
Section 14 of the Securities Exchange Act of 1934, and unjust enrichment. (DILD23-29
However, in response to the motion to dismiss all claims, Plaiegffonded in its briefing only
with respect tdhe fiduciary duty claim, thereby abandoning its other clairBge.l. 35 at 2
see also Baldonado v. Avrinmeritor, In2014 WL 2116112, at *7 (D. Del. May 20, 2014))

In his brief, Plaintiff also appears to be attempting to amend his operativeataipy
adding a ew claim for breach of the duty of loyaltySdeD.l. 35 at 12) (Defendants’ making
this argument) This is impropeSeeHughes v. United Parcel Serv., In639 Fed. App’x 99,
104 (3d Cir. 2016) (“[1]t is axiomatic that the complaint may not be amended by #f ibri
opposition to a motion to dismiss.”) (internal citation omitte@pnsequently, in analyzing the
pending motion, the Court is considering only the breach of fiduciary duty of care claim
contained in the Second Amended Complaint.
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BACKGROUND

This lawsuit arises out of “seven construction contreedtded tgpipe fabrication and
modular assembly projects” to which KBR was a party in CanadaQuestian Contracts
(Compl.q 33)(internal quotation marks omitted)he Complaint alleges that these projects were
of high importance to KBRas reflected in the fact thitsses incurreffom the misreporting of
these projectsost KBR morghan the Company mademet income in eithe2012 or 2013. I4.

1 34) The Complairdlleges that ilKBR’s 2012 Form 1K, the Company disclosdtat“at

least quarterly, significant projects are reviewed in detail by seniorgearent’ (Id.  36)
(internalbrackets and quotatianarks omitted) It furtheralleges*[t|he Board also engages in
risk oversight through the project approval process, whereby projectsngadiireshold level

of expected revenues require Board approvad’) (Plaintiff, however, does nadentify that
thresholdor how the Canadian Contracts compare to it. The Complaint does alledggethat t
Board permitted KBR representativesstate that the Canadian Contracts “were a core element
of KBR’s financial peformance and highly profitableand to “issue disclosures hyping the
strong performance of the Canadian pipe fabrication busindss .y 38)

Plaintiff also allegethatprior to approval of a large proje®tBR’s senior management
would receive whitgoaper briefs, which “would include cost estimates, an explanation of how
they were creatediand] risk evaluation, and they specifically would note the presence or
absence ofdesign drawings” (Id.  37) (emphasis addéd)ncorporating allegations frothe
Securities Lawsuit, Plaintifidds that Company poli¢y toview “entering a new construction

contract without design drawings . . . as a significant risk and required the appresaiasf

2 Deferdants assert that the Court cannot rely on this allegation, since it istsasely on an
undisclosed confidential witness in the Securities Laws@&ieel.l. 35 at 45) The Court need
not decide this issue, for reasons explained below.
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management.”(ld.) (citing Kohut, et al., v. KBR, Inc., et aCase No. 4:14v-01287 (S.D.
Tex.) (ECF No. 60 at $2))

In 2013, KBR filedits form 10K with the Securies and Exchange Commission (“SEC”)
for the 2012 fiscal year, disclosing a decrease in consolidated operating theenee‘increased
estimated costs to complete several ddhstruction fixedarice projects.”(ld. § 39) The 2012
10K also disclosed that revenue from KBR’s “Services” business increased overnadreointo
the prior year, largely due to the Canadian Contradds) The 10-Kdescriled KBR’s
accounting policies, whicimclude a percentagef-completion methodologywhereby
significant projectare reviewed quarterly in detail by senior managemedt.f 40) The
Complaint specifiesie risk management role of the Board, the role of the Board’s Audit
Committee} andwhich directors were on the Audib@mittee.

On April 12, 2013KBR supplementeds SEC disclosures and, on April 25 of that year,
issued a press releadescribingncreases inavenue and discussing the Canadian Contracts.
(Id. 11 44-45)Relyingin part on these representatiorgarding the Canadigbontracts,

“various analysts published reports projecting strong growth for KBR."{|(47) Other SEC
filings and statements ®{BR corporate officersnentioned the importance of thar@dian

Contracts and their relation to the success of the Comp&egd( 11 4851) DefendantJtt

3 “Under this method of accounting, the recordable revenue is derived by multiplying the
percentage of completion of the project by thaltestimated gross profit for the contract and
adding that number to the costs incurrdthe percentage that is thesed in that calculation is
derived by comparing the actual costs incurred to date to tilddctcasted costs for the
contract.” (D.l. 31 at %)

4“The Audit Committee is charged with reviewing with management the company’s majo
financial risk exposures, as well as other areas of risk exposure if rebteedteso by the
Board, and the steps management has takerhitor and mitigate those exposures.” (Compl.
142)



statedon November 13, 2013Hat theCompany’s operations in Canadave been very
successful in construction fabrication turnaround$d’ § 55)(internalquotationmarksomitted)
Shortly thereafter, on December 16, KBR announced that Defendant Utt bexelkiting as
Chairman, President, and CEQd. (] 56)

KBR’s 2013 Form 10K, filed on February 27, 2014¢oncluded there was a material
weakness in the operating effectiveness of its internal control over fiheeqmoating,” adding
that after additional analysithe consolidated financial statements included in this ForK 10
present fairly, in all material respects, our financial positidid’ § 58) The sam&0-K touted
the Canadian Contracts (i.e., “oil samdtated projects in western Canada(ld. 1 59)

KBR'’s Chief Accounting Officer resigned on March 4, 2014, which the Company
publicly disclosed on March 10ld( § 61) Meanwhile, on March 6, Defendant Utt sold $4.5
million worth of KBR gock. (Id. 162) On April 1, the Board fileavith the SEQts definitive
proxy statement for a May 15 shareholder meeting, at which stockholders would vod¢tens
including election of directors.Id.  64) The proxy statement disclosed that each of the
incumbent directors attended 75% or more of the aggregate meetings and re peatexdianf
about the Board'’s risk oversight functionsd. {1 65-66)

“On April 9, 2014, the Board caused the Company to announce that [D]efendaatlUtt
resigred andStuart Bradi€'Bradie’) had been named President and Chief Executive Officer of
KBR, effective June 2, 2014."d| 1 67) “On May 5, 2014, the Boarchused KBR to issue a
press release announcing that it would restate its financial statementsyeatt2013.” I¢l.

1 68) The restatement involved recognition of $a&Bion of losses associated with the

Canadian Contractg(ld. 1 68 The loss triggered a defidin certain credit covenants and



caused analysts to downgrade KBR stock from Buy to Neutrabdogver the stock price target
by 20%. (d.
19 8-70)

The SECopened an investigation intlke “material weaknesses to KBR'’s internal
controls and the restatementld.(T 72) In response, the Board put forward a plan to remediate
oversight weaknesses, but then, on June 19, KBR reported further losses durnsg qoerfier
of 2014 stemming from the same Canadian Contratds{{ 7579) On a call with investors
and analysts, KBR’s Chief Financial Officer and Executive Vice Presidenedléme
unexpected losses on the lack ohimuse drawings earlier in the processt. {1 7980)°

Plaintiff instituted this derivative suitithoutfirst making a demand on the Boabésed
on his view thata presuit demand on the KBR Board would be futile, and therefsie,
excused.” Id. 1 8586) Thisallegedfutility stems from Defendant$l) bad faith concealment
of their inability to “accurately estimate the costsnajor contracts,(2) failure “to institue
functioning internal control$and (3) decision to allow “the Company to issue misleading and

untruthful dsclosures.”(ld. { 86) Plaintiffalleges thattheseerrorsexposehe Director

5 His full comments were as follows:

On the remaining contracts, the majoritytioé drawings have now
been received from the clients and therefore, we're able to do the
take offs to understand exactly what the scope of work is. So when
the quantity of work increases based upon drawings, that'sshat’
driving the results for this qu&r. So it was really impossible for
anyone to be able to predict what the scope of work will be when
you don’t have the drawingshat are issued for construction in
house.So as we get to the baekd of these projects, the drawings
are in and now whave defined the scope and therefore we’re much
better suited to be able to estimate what those costs are to complete.

(Id. at 1 80) (emphasis added)



Defendants to “a substantial risk of liability for breaches of good faithogmadty, rendering
them unable to fairly and objectively evaluate aguig demand.” I¢l.)

As part of their motion to dismisBefendants poirtio KBR'’s Certificate of
Incorporation, which, they contend, “precludes KBR'’s directors from beingtanly liable to
the [Clompany or its shareholders for breach of fiduciary duty, except in cases dweators
breach their duty of loyalty, act in bad faifbtr] engage in intentional misconduct(D.l. 31 at
6) (citing exculpatory provision in KBR’s Certificate of Incorporationpagnitted by Section
102(b)(7) of Delaware General Corporation Law)

1. LEGAL STANDARDS

A. Rule23.1

Federal Rule of Civil Procedure 23.1 applies “when one or more shareholders or
members of a corporation or an unincorporated association bring a derivative actiforde a
right that the corporation or association may properly assert but has faglefbtoe.” Fed. R.
Civ. P. 23.1(a). The derivative action may obé/maintained if the plaintiffairly and
adequately represent[s] the interests of shareholders or members whalarky situated in
enforcing the right of the corporation or associatiolal.” In order to maintain such a derivative
suit, the plaintiff must have owned shares in the company at the time of the dismgadtioa.
SeeFed. R. Civ. P. 23.1(b)(1).

In addition,a derivativecomplaint must “state with particularity{A) any effort by the

plaintiff to obtain the desired action from the directors or comparable authorityf ardessary,

from the shareholders or members; @Bjthe reasons for not obtaining the action or not making

the effort” Fed. R. Civ. P. 23.1(b)(3).



Put another way, Rule 23.1 requires that a shareholder plaintiff make a praysvidde
on the board of directors prior to filing a derivative suit on behalf of the compatoypaovide a
satisfactory explanation for why the plaintiff has not done so. This demand requisioes
the corporate machinery to selbrrect problems and helps safeguard against frivolous lawsuits.
See Ryan v. Giffor®18 A.2d 341, 352 (Del. Ch. 2007).

“Although Rule 23.1 provides the pleading standard for déxig actions in federal
court, the substantive rules for determining whether a plaintiff has satiséiestandard are a
matter of state law.’King v. Balding 409 Fed. Appx. 535, 537 (3d Cir. 2010) (internal quotation
marks omitted).KBR is a Delaware corporatiosde, e.g.Compl. 1 18) and, therefore,

Delaware law governs the demand futility or refusal analysee generally Kamen v. Kemper
Fin. Servs.500 U.S. 90, 101-05 (1991).

In order to excuse the demand requirement, a derevatimplaint must allege
particularized facts sufficient to cast “reasonatnebt” over: (1) the directorslisinterestedness
and incependence; or (2) the directotsalid exercise of [their] business judgmen&ronson v.
Lewis 473 A.2d 805, 814-15 (Del. 1984ke also Brehm. Eisner 746 A.2d 244, 25@el.

2000). If either prong is satisfied, the demand requirement is excBsedBrehm746 A.2d at
256;see also In re Intel Corp. Derivative Litjgg21 F. Supp. 2d 165, 170 (D. Del. 2009).

Where the dispute involves a violation of the Board’s oversight duties, courts will apply
the test described by the Delaware Supreme CoRalies v. Blasband®34 A.2d 927, 934 (Del.
1993). Accordingly, Plaintiff must allege particularized facts esthinlg a reason to doubt that
“the board of directors could have properly exercised its independent and disattdresiness
judgment in responding to a demandWood v. Baum953 A.2d 136, 140 (Del. 2008) (citing

Raleg



B. Rule 12(b)(6) Motion to Dismiss

Evaluating a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) requires
the Court to accept as true all material allegations of the comp&aet.Spruill v. Gillis372
F.3d 218, 223 (3d Cir. 2004). “The issue is not whether a plaintiff will ultimately prevail but
whether the claimant is entitled to offer evidence to support the claimse’ Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1420 (3d Cir. 199ifternal quotation marks omitted).
Thus, the Court may grant such a motion to dismiss only if, after “accepting lapleaded
allegations in the complaint as true, and viewing them in the light most favorable tdfplain
plaintiff is not entitled @ relief.” Maio v. Aetna, In¢.221 F.3d 472, 481-82 (3d Cir. 2000)
(internal quotation marks omitted).

A well-pleaded complaint must contain more than mere labels and concluSems.
Ashcroft v. Igbal556 U.S. 662, 678 (200Bell Atl. Corp. v. Twombl|ys50 U.S. 544, 555
(2007). A plaintiff must plead facts sufficient to show that a claim has substplaibility.
See Johnson v. City of Sheltk35 S. Ct. 346, 347 (2014). A complaint may not be dismissed,
however, for imperfect statements bétlegal theory supporting the claim assertgde idat
346.

“To survive a motion to dismiss, a civil plaintiff must allege facts that ‘raisehatog
relief above the speculative level on the assumption that the allegations in theimoaneltue
(even if doubtful in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quoting
Twombly 550 U.S. at 555). A claim is facially plausible “when the plaintiff pleads factual
content that allows the court to draw the reasonable infeteatéhe defendant is liable for the
misconduct alleged.’Igbal, 556 U.S. at 678. At bottom, “[the complaint must state enough

facts to raise a reasonable expectation that discovery will reveal evidence phpedsary



element” of a plaintiff's claim.Wilkerson v. New Media Tech. Charter Sch.,|I622 F.3d 315,
321 (3d Cir. 2008) (internal quotation marks omitted).

The Court is not obligated to accept as true “bald assertivlosse v. Lower Merion
Sch. Dist. 132 F.3d 902, 906 (3d Cir. 1997) (internal quotation marks omitted), “unsupported
conclusions and unwarranted inferenc&ghuylkill Energy Res., Inc. v. Pa. Power & Light,Co.
113 F.3d 405, 417 (3d Cir. 1997), or allegations that are éssdiently false, Nami v. Fauver
82 F.3d 63, 69 (3d Cir. 1996).
1. DISCUSSION

A. TheComplaint Fails To Demonstrate That Demand Was Excused

Plaintiff did not make a pre-suit demand on the Board. Consequently, his derivative
Complaint must be dismissed unless Plaintiff can establish that demand shoulddsel exico
excuse demand, Plaintiff must allege “particularized facts establish@sganrto doubt thahe
board of directors could have properly exercised its independent and disinterested busines
judgment in responding to a demdndVood 953 A.2d at 140 (internal quotation marks
omitted) Delaware law presumes that a corporatidogard of directors is disinterested and
independentSee FLI Deep Marine LLC v. McKjra009 WL 1204363, at *3 (Del. Ch. Apr. 21,
2009). To rebut that presumption under the first prorgrohson Plaintiff must undertake a
“director-by-director analysisshowing that a majority of the Board was incapable, due either to
a material personal interest or domination and control, of objectively evaluatingeadiaf
made. See Postorivo v. AG Paintball Holding®08 WL 553205, at *7 (Del. Ch. Feb. 29,

2008).



Plaintiff contends that here, demand would have been futile because a majority of the
Board faced potential liability. (Compl. § 86) Plaintiff has failed to show tha teriect and,
hence, his Complaint will be dismiss&d.

Plaintiff's contention fails, first, because has failed to plead particularized facts to
show “a substantial likelihood” that each of the Directors could be personally fcatihe
alleged wrongful actsRales 634 A.2d at 936. The substanof Plaintiff's claim is that the
Board failed to exercise proper oversight of KBR/kat is referred to as &aremarkclaim”
and has been described as “possibly the most difficult theory in corporation law upon which a
plaintiff might hope to win a juginent.” In re Caremark Int’l DeriativeLitig., 698 A.2d 959,
967 (Del. Ch. 1996). To prevail on this claim, Plaintiff must allege particularamtsl $howing
either: (1) “the directors utterly failed to implement any reportingpformationsystem or
controls;” or (2) “having implemented such a system or controls, [the directorsgiously
failed to monitor or oversee its operations thus disabling themselves from beimgedfof
risks or problems requiring their attentiorStone v. Ritter911 A.2d 362, 370 (Del. 2006).
Plaintiff only purports to satisfy the second of these two possibilities, so tieeissomes
whether Plaintiff has adequately “plead[] with particularity that thene\wecalled ‘red flags’
that put the directors on notice of problems with their systems, but whictcamseiously
disregarded.”In re Gen. Motors Co. Derativelitig., 2015 WL 3958724, at *16 (Del. Ch. June

26, 2015) (emphasis added). Plaintiff has failed to do so.

¢ Plaintiff did not plead facts specific to each directbe Complaint does not deal with each
directoron an individual basisSee Desimone v. Barrond24 A.2d 908, 943 (Del. Ch. 2007)
(requiring pleading of “facts specific to each directogge alsdn re Citigroup, Inc.
Shareholder DeriativelLitig., 964 A.2d 106, 121 n.36 (Del. Ch. 2009) (explaining “group’
accusation mode of pleading demand futility” is insufficient). Thasdgficiency in the
Complaint and a basis on which it may be dismissed.
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Plaintiff describes the refthgs it has alleged as being: “reduced income precisely due to
over-stated costs (11 89(d), 95(d)), SEC specific inquiries about (and the Compapgisse
thereto) disclosures about KBR’s estimation of contract costs (11 (@9(egcent disclosures o
$21 million in charges due to contract cost estimates (1 89(i), 95(i)), theaReB014
announcement about KBR’s material weaknesses in financial reportiB§({(JI15(j)), and
recent disclosures of $62 million in charges related to contract cdstastimatior(f1 89(k),
95(k).” (D.l. 34 at 22) (citing Complaint) Plaintiff overstates what is atldgenis Complaint.
Instead, taking as true all thesll-pled factual allegationsactually contained in the Complaint,
the Court concludes that Ridff has failed to adequately plead particularized facts to render
plausible that the Director Defendants faced a substantial likelihood of lialitkyy, if any,

“red flags” are adequately alleged.

While Plaintiff emphasizes the failures with cost estimates and resulting restat@men
SEC disclosures and inquiries from the SEC, the materials in the record makbgil&BR all
along disclosed its accounting method and the risks attendant to it. For example, KBk
filings repeatedly advisedareholders, in bold and italicized language, that the Comparsgs
of the percentag®f-completion method of revenue recognition could result in a reduction or
reversal of previously recorded revenues and profit¢D.l. 32-1) (2013 10-K at 16) Much o
what Plaintiff alleges, therefore, could not have constituted “red flags"nstead, were well
within the realm ofisks the Company, Defendants, and shareholders understood could
materiallyaffect the Company’s financial results.

Moreover, Plaintiff has failed to adequately allege that the Board approvE€aiiaelian
Contracts. The Complaint merely alleges that “senior managemewot’all of the Defendant

Directors—reviewed significant projects at least quarte igompl. § 36) (“The Board also
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engages in risk oversight through the project approval process, wherebyspregeting a
threshold level of expected revenues require Board approval. . . . In reviewing pthgcts
Board is presented with managememissessment of a particular project’s cost exposure
associated with operations risk, liabilities and funding risks, among djh&tss is insufficient.
SeeTaylorv. Kissner 893 F. Supp. 2d 659, 671 (D. Del. 20t2)nder Delaware Law, there is
no authority to support the attribution of knowledge to Outside Directors who are notlatiege
be directly involved in the datp-day operations of the company.”) (internal citations omitted).
The Complaint broadly — analithout particularity- alleges that contracts above an unspecified,
unidentified threshold require Board approval, and speculagair without any particularized
factual allegations that the Canadian Contracts must have exceeded that thresbexdd. (
Compl. T 36) (alleging Board “engage[d] in risk oversight through the project approeass,
whereby projects reaching a threshold level of expected revenues require Boavaldpsuch
speculation is insufficient to create a substantial likelibadl individual directors would be
liable and, therefore, excuse demand.

KBR notes in its briefing that its 2013 restated revenue was $7.2 billion — an amount that
dwarfs the amounts involved with the Canadian Contracts. (D.l. 31 atdither in its
Complaintnor its briefing does Plaintiff challenge the accuracy of this figure, the prgmidhe
Court relying on it, or how Plaintiff’s allegations as to the materiality of the @ian& ontracts
are plausible and particularized in light of the ©i2&BR as a Company.

There are also no wetlled, particularized factual allegations that the Board knew the
Canadian Contracts lacked design drawings and that this meant KBR could bot esienate
the costs that would be associated with completion of the Canadian Contracts prSjgeisl. (

31 at 13) Even assuming that it is appropriate to consider allegations made byentiahfi
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witness in the Securities Lawsuiut seeD.l. 35 at 45) — a witness whose identity evidently is
not known to Plaintiff's counsel that witness appears to have alleged only that KBR'sor
managementandnot the Board, knew of the lack of in-house drawings and consciously
disregarded the associated riskSedCompl.{ 37) Only one of the Director Defendants, Utt,
was also a member of senior managemen®|aimtiff has failed to allege particularized facts
sufficient to show that issues relating to the drawings create a subdtielilaod of personal
liability for “the Board” such as to excuse demand.

Plaintiff argues that becaug®ur directors, constituting majority of theBoard, were on
the Audit Committeeat the time of approvalf the Canadian Contractbe knowledge of the
Audit Committee should be attributed to the entire BoaiSleeD.I. 34 at 17) (citing Ryan 918
A.2d at 353) This contention fail$o advance Plaintiff's positionRyan thecaseon which
Plaintiff relies involved particularized facts thah audit committee approved the improper
transactionsvhereashere Plaintiff has not specifically pled thaventhe Audit Committee
approved the transactisnthe Complaint merely referenaasrtain documents showing
enhanced oversiginesponsibilities of thAudit Committee (See, e.g.Compl. { 42)

Additionally, as Defendants persuasively argue, “Plaintiff has not adeqp&dlywhat
the Board’s approval of the [Canadian] Contracts would have revealed to the Board about how
KBR'’s systems were operating ineffectively, or what, if anything, ther@®éailed to do in
approving the [Canadian] Contracts that showed a conscious disregard for any greithem
KBR'’s internal systems.” (D.l. 31 at 22) Instead, as Defendants furthes,dPlaintiff
attempts to equate KBR'’s restatement with a faibfreversight by the Board, but his

allegations are too speculative and far-fetched to survive the requirements 88Rube [as the
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Court will briefly note below] Rule 12(b)(6).” (D.l. 31 at 1) Accordingly, Defamis’ motion
to dismiss will be granted.

B. TheComplaint Fails To State A Claim On Which Relief May Be Granted
For the same reasons alreailyenregarding demand futility, Plaintiff has also failed to state a
plausible claim for breach of fiduciary duggPlaintiff's claim muste dismissed under Ru
12(b)(6). Plaintiff has not alleged sufficient “red flags” to have put thecldiréefendants on
notice of problems with KBR’s oversight systems which they consciously didesha
Accordingly, Plaintiff has failed to adequately allegéaremarkfailure-of-oversight claim, so —
even were demand excug@dhichit is not) —Plaintiff's Complaint must be dismissed
IV. CONCLUSION
For the reasons stated above, the Court will grant Defendants’ motion to dismiapprapriate

Order will be entered.
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