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Al

NOREIKA, U.S. DISTRICT JUDGE:

l. INTRODUCTION

Plaintiffs, referred to collectively as the Lord Abbett Funkigveasserted claims against
Navient Corporation the Individual Defendants, and the Underwriter Defend@utitectively,
“the Defendants”pursuant t&88 10(b) and 20(a) of the Securities Exchange Act of 193¢ (
Exchange Act”) an@§ 11, 12(a)(2), and 15 of the Securities Act of 19384 Securigs Act”)!
(D.I. 59). Currently pending before the CouarePlaintiffs motion pursuant to Fedr. Civ. P.23
for certification of the classappointment of class representatives, and appointment of class counsel
(D.I. 104), and Plaintiffs’ motion for leave to file a brief in response to Deferidsuntseply
(D.I. 161) For thefollowing reasonsPlaintiffs’ motionfor class certifications grantedin-part
and deniedn-part and Plaintiffs’ motion for leave is denied as moot.

. STANDARD OF REVIEW

To obtain class certification, plaintiffs must estabtis&four elements of Rule 23(a) along
with onesubpartof Rule 23(b). Fed. R. Civ. P. 23. Under Rule 23(a), plaintiffs must show that
(1) the classs so numerouginder of allthemembers is impracticablénumerosity”); (2) there
are questions of law or fact common to the classofnmonality); (3) the parties’ claims or
defenses ar¢ypical of the class“{ypicality’); and (4) the representative partiesrly and

adequately protect the interests of the cl@sslequacy). Warfarin Sodium Antitrust Litig

! The"Lord Abbett Fundsare comprised ahelLord Abbett Affiliated Fund, InctheLord
Abbett Equity Trust-ord Abbett Calibrated Mid Cap Value Furttie Lord Abbett Bond-
Debenture Fund, Inc., atige Lord Abbett Investment Trudtord Abbett High Yield Fund
The “Individual Defendants are John F Remondi, Somsak Chivavibul, William M.
Diefenderfer, I1ll, Ann Torre Bates, Diane Suitt Gilleland, Linda MiBsyry A. Munitz,
StevenL. Shapiro, Jane J. Thompson, and Barry L. William$he “Underwriter
DefendantsareBarclays Capital Inc., Credit Suisse Securities USA LLC, Deutsche Bank
Securities Inc., Goldman, Sachs & Co., J.P. Morgan Securities, LLC, Merrill Lynch,
Pierce, Fenner & Smith Incorporated, RBC Capital Markets LLC, RBS Sesurnit.,and
Wells Fargo Securities LLC



391F.3d 516, 527 (3d Ci2004). Once tle requirement®f Rule 23(a)are metplaintiffs must
show that the classan be maintained undany one of three subparts in Rule 23(Amchem
Products, Inc. v. Windspb21 U.S. 591, B4 (1997). Here, Plaintiffs seek certificatiorunder
subpart )(3), which requiresthe Court to find that “questions of law or fact common to class
members predominatever any questions affecting only individual membBeasid that'a class
action is superior to other available methods for fairly and efficientlydachting the
controversy.” Fed. R. Civ. P. 23(b)(3).

1. DISCUSSION

Plaintiffs have askethe Courtto certify an Exchange Act class and a Securities Act class.
The Exchange Act class is comprised’[aill persons and entities who purchased or otherwise
acquired Navient's publicly traded securities, or sold Navient put options, from Api2014,
through September 29, 2015, inclusivéD.l. 105 at 3). Th&ecurities Act @ss is comprised of
“all persons and entities who purchased or otherwise acquired Navient's 5.000% Stesatué
2020 (CUSIP 63938CAA6), 5.875% Senior Notes due 2024 (CUSIP 63938CAB4), and 5.875%
Senior Notes due 2021 (CUSIP 63938CAC2) from November 3, 2014 through
December8, 2015, inclusivé. (I1d.).

Defendants do not challenge Plaintiffs’ proposed class for the SecAgtietaimsor the
entirescopeof theproposed class for Exchange Act claint®.l. 118 at 1 nl1)InsteadDefendants
make two discretehallenges Defendants argue that the Exchange Act class should not include

persons whaeceivedshares as part dMavients formation through @&pin-off from Sallie Mae



(i.e., “the Spin Shares”) or persons who purchadvients notes. Kd.). Each challenge is
addressed in turh.

A. Spin Shares

Defendants argue thdie Spin Shares should not be included in Bxehange Act class,
becausehey were not included in the definitiaf the classpleaded in the second amended
complaint. (D.l. 118 at 5). The second amended complaint defined the proposed class as
“consisting of all those whpurchased(1) thepublicly traded securities of Navient during the
Class Period; (2) securities in or traceable to @wmmpany’'s 2014 Debt Offering; and/or
(3) securities in or traceable to the Company’s 2D&bt Offering” (D.l. 59 § 225). According
to Defendants, Sallie Mae sharehaokldid not “purchase” theBpin $hares, but instead passively
received those shares through a dividend. (D.l. 118 at 5). As a result, Defendants contend,
Plaintiffs’ motion for class certificationmproperly amends the complaint afishassively”
expandghe classize (Id. at 6).

Courts inother circuitdhave held that “a plaintiff may only seek to certify a class as defined
in a complaint- courtswill not certify classes different from, or broader than, a class alleged in
the complaint without plaintiff moving to amend the compldinRichie v. Blue Shield of Cal
No. G13-2693 EMC, 2014 WL 6982943, at *13 (N.Dal. Dec. 9 2014). But “Courts of this
circuit are not bound by the class definition proposed in the Compl&atenbaum v. Hayt, Hayt
& Landau, LLG C.A. No. 184120,2019 WL 4305761, at *9 n.3 (E.D. Pa. Sept. 10, 20T8yus,
multiple courts in this circuit have rejected the argument that plaintiffd@wad by the class

defined in the complaintSeeSchultzv. Midland CreditMigmt, Inc., C.A. No. 164415,2020 WL

Because Defendants do not challenge any other criteria for certifying theaddss
Plaintiffs’ papers demonstrate thatvith the exception of these challenges, class
certification is proper, the Court will only address these two discrete chetie
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3026531, at *4 (D.N.J. June 5, 202Barenbaum, LLC2019 WL 4305761, at *9 8); Swank v.
WakMart Stores, Ing 2:13€v-1185,2018 WL 2684102, at *3 (W.D. Pa. June 5, 20T3rney
v. Goldman C.A. No. 15260BRM-DEA, 2018 WL 2441766, at *10 (D.N.J. May 30, 2018)
Kalow & Springut, LLP v. Commence Car@72 F.R.D. 397, 401 (D.N.J. 2018ates v. Rohm
& Haas Co, 265 F.R.D. 208, 215 n. 10 (E.Ba. 2010)Rivera v. Brickman Group, LtdC.A. No.
5-1518,2005 WL 8177343, at *5 (E.CRa.Nov. 10, 2005) Weisfeld v. Sun Chem. Cor210
F.R.D. 136, 138 (D.N.R2002)aff'd 84 F. App’x (3d Cir. 2004) Defendants did not cite and the
Court did not find any casedm this circuitin which plaintiffs were bound by the class proposed
in their complainor where plaintiffs had to meet certaiequirementbeforeany changeso the
class definition was allowed(SeeD.I. 118 at 5; D.I. 157 at 3). Accordingly, tH@ourt rejects
Defendantsargument that Plaintiffs may nseekto certify a class that differs from the class
proposed in the complaint.

Defendants further argue that any claims based on the Spin Shares should be dismissed
“for failing to establistg 10(b)’s ‘purchase or saleequirement. (D.l. 118 at 7). “In deciding
whether to certify a class, the Coudtsalysis frequently overlaps wittihe merits of the plaintiff’s
underlying claimi” Schultz 2020 WL 3026531, at *2 (quotingalMart Stores, Inc. v. Dukes
564 U.S. 338, 350 (201)1)But “Rule 23 grants courts no license to engage inrlkaging merits
inquiries at the certification staeAmgen Inc. v. Conn. Ret. Plans & Tr. Fun868 U.S. 455,
466 (2013). Thus, merits questions may be considered “only to the”akignthey are relevant

to determining whether the Rule 23 prerequisites for class certificaticatisted. |d. Because



Defendants do not link their argument about the purchase and sale requirement under Sextion 10(
to any requirements in Rule 23, theu®t will not consider i

B. Navient Notes

Under Rule 23{)(3), Plaintiffs must show thatquestions of law or fact common to class
members predominate over any questions affecting only individual members.” Fed. R. Civ. P
23(b)(3). Defendants argue that Plaintiffs’ Exchange Act class cannot sttesfiyedominance
requirement for the element of reliarfc€D.1. 118 at 1620). “Common questions of law and fact
predomnate when issues subject to generalized proof and applicable to the class as a whole
predominate over, and are more substantial than, issues that are subject to indidipguadi’e
Spagnola v. Chubb Cor264 F.R.D. 76, 98 (S.D.N.2010). Absent a theory for presuming that
the entire class relied on &fdndarits alleged misrepresentations, individual issues of reliance
will usually predominateln re Countrywide FinCorp. Sec. Litig 273 F.R.D. 586, 608 (C.D.
Cal. 2009) Thus, he Supeme Court has identified two circumstances in whiohrts may
employa rebuttablgpresumption of reliancior class actions: where there has bdeaud on the
market” seeBasic Inc. v. Levinsqr85 U.S. 224, 248 (1988nd where the defendafailed to
disclose facts it was under a duty to disclese Affiliated Ute Citizens of Utah v. United States
406 U.S. 128, 153 (1972 he parties dispute whether Plaintiffave shown that they aeatitled

to rely on either presumption.

3 The Court notes that the deadline for case dispositive motions is December 14, 2020.
(D.1. 152).
4 To establish a violation of § 10(b) and Rule #Bpa plaintiff mush show: “(1) a material

misrepresentation or omission by the defendans¢@nter; (3) a connection between the
misrepresentation or omission and the purchase or sale of a secungia(@e upon the
misrepresentation or omissipfb) economic loss; and (6) loss causatiddtdneridge Inv.
Partners, LLC v. Scientifié&tlanta, Inc, 552 U.S. 148, 157 (2008) (emphasis added).
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1. Basic Fraud on Market Presumption

“The fraudon-themarket theory is premised on the existence of an efficient markéi;”
of Roseville Emp’ Ret Sysv. Horizon Lines, In¢ 713 F.Supp.2d 378, 393 (DDel. 2010) The
theory presumes thathe market price of shares traded on wielveloped markets reflects all
publicly available information, and, hence, any material misrepresentatibiadliburton Co. v.
Erica P. John Fund, In¢573 U.S. 258, 268 (2014uotingBasic 485 U.S.at 246) Thus, a
plaintiff who buys or sellsecuritiesat a price set byan efficientmarketinherentlydoes so in
reliance onall public, materialmisrepresentationsHalliburton, 573 U.S.at 268. Defendants
contend thaPlaintiffs arenot entitled toa fraud-on-themarketpresumptionpecausehey have
not shown that the market for Navientotesis efficient. (D.l. 118 at 1018).

To determine whether a market is efficient, courts congiuerfollowing five factors
(referred to as th€ammerfactors): (1) whether theecuritytrades at alarge weekly volume;
(2) whethera significant number of analysts follow and report ongberity; (3) whether the
security has market makers; (4) whether the company is eligible to d1eS3 registration
statement and (5) whether empirical facts show a cause and effect relationship between
unexpected corporate events or financial releases and an immediate responssedurityes
price. SeeCammer v. Bloom711 F. Supp. 126428687 (D.N.J. 1989)see also In re DVI, Inc.
Sec. Litig, 639 F.3d 623633 n.14 8d Cir.2011)(recognizing th&€ammeifactors), &drogated on
other grounds byaAmgen 568 U.S.at 465. Courts have also considered three additidaeiors
(known as th&rogmanfactorg, which are (1) the market capitalization of the company; (2) the
bid-ask spread of theecurity and (3) the size of the public flodrogman v. Sterri{t202 F.R.D.
467,478 (N.D. Tx. 2001see also DVI639 F.3d at 638. 14 The above factors are an “analytical
tool” and not a “checklist.”"Hull v. Global Dig Sol, Inc., C.A. No. 165153 (FLW), 2018 WL

4380999, at *6 (D.N.J. Sept. 14, 2018)NJo one factor is dispositive, and courts shaddduct



‘a holisticanalysis based on the totality of the evidence preséht®dilson v. LSB Indus., Inc
15 Civ. 7614 (RA) (GWG), 2018 WL 3913115, at *9 (S.D.NAug. 13,2018) (quotingn re
Petrobras Se¢ 862 F.3d 250, 277 (2d C2017). “This[analysislmay, in some cases, include
weighing conflicting expert testimony and making factual findihd3VI, 639 F.3dat 633.

Ultimately, it is the Plaintiffs’ burden tehowthat the markefor the securities at issu
efficient andthey are, thereforentitled toinvoke the frauebn-the market presumptiorRoofers
Pension Fund v. Pap&33 F.R.D. 66, 73 (D.N.2019) Plaintiffs, however, have not carried their
burden here, because they failed to set out in their opening brief tharidcsalysis that would
show that the market for Naviésnotes is efficient.Instead, Plaintiffs focused their analysis on
the market for Navient’s equity securities and then claimechniclusory addenda, that the same
analysis applied to Navi€ntnotes. (Sege.g, D.l. 105 at 13 for Cammerl, statingin a single
sentence without supporting fadtsat “Navient debt securities were also actively traded during
the Exchange Act Class Peri@idid. at 14 for Cammer3, stating in a single sentence with no
supporting facts that Naviéanotes “traded through numerous market mdkerd. at 1517 (or
Cammerb, setting forth two pages of analysis on cause and effect for Navient’'s equityisgc
and then concluding in a single sentence with no explanation or indication of thetreguhegir
expert “also performethesame or similar analyses with Navient’s other publicly traded securities
at issue”);id. at 1718 (providing no more than‘@ee alsb citation toa portion of the expert’s
report providing factand analysief the Krogmanfactorsfor Navient’snotesg).

Plaintiffs cannot rely on their analysis of Navient’'s stock to show that the market for
Navient’s notes is efficienbecause¢he market for stocknd debis not the same Countrywide

273 F.R.Dat615 For example, “the nature of news that would affect the markets for stock can



be quite differenf{than] what would affect the markets for botid3 In re Enron Corp. Seg
529F. Supp.2d 644, 747 (S.DTex. 2006) In addition,the Cammerand Krogman factors
developed to measure the efficiency of stock markets “do not fit the bond marketé weklat
748 As a resultcourts will not infer that a company’s debt securities trade in an efficiekemar
just because the company’s common stock trades in an efficient m&desSchleicher v. Wendt
No. 1:02cv-1332DFH-TAB, 2009 WL 761157, at *6 (S.DInd. Mar. 20, 2009) (rejecting
plaintiffs’ argument that the court can infer an efficient market for the debtises based on the
efficient market for the company’s stock securities).

In summary, Plaintiffs’ failure taddresslirectly and fully how th&€ammerandKrogman
factors apply to Navient’'s notes leawbge Court unablgo conduct the “rigorous . .analysis”
required bythe Third Circuitwhenevaluating market efficiencyDVI, 639 F.3cat 633. Because
Plaintiffs failed to developtheir arguments as to Naviéstnotes in their opening brief, the

arguments are waive&ee Rodrigue@Galvez v. Attorney Geof United States811 FApp’ x 813,

5 In bankruptcy, debt securities are paid off before equity securiti€suntrywide

273 F.R.D.at 615 In addition, “equity takes any additional profit, but dehtpside is

limited by thedebt's terms’ Id. As a result, “equities and debt may react to similar news,

but their responses may diverge in degree,” because debt is not affected by bad news
“[u]ntil the financial situation becomes severe enough that the issuer is likedfaolt”

Id.; see alsd.l. 1067 11 14750 (Plaintiffs’ experexplairing “why a company’s stock

and bond prices mayove in opposite directions in response to new conysprgific
informatiory).

6 As Plaintiffs’ expert explains, bonds trade less frequently than stocks because of the
different characteristicsQammerl); analyst reports focus on common stbaknot debt
(Cammer2); market capitalization considers the numbeouwstandingshares multiplied
by the prevailing share price but not the amount of outstandingKiefgnjanl); bid-ask
spreads are reportedstock markets but not bond markdtsqgman?2); andpublic float
is the percentage of shares held by the public, as opposed to corporate insidetstiut d
not generally held by corporate insidéksogman3). (D.l. 1067 1 166, 180, 1993,

195. This is not to say that these factors are irrelevant, but that Plaintiffschézde
acknowledge these differences and explta theCourt how they should be adjusted and
applied in lightof the market for Navierd notes.
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814 (3d Cir.2020) (holding that arguments not developed in the opening brief areet)ai
JohnsonBraswell v. Cape Henlopen School Di§t.A. No. 141089RGA, 2015 WL 5724365, at
*12 n.9(D. Del. Sept. 292015)(holding that plaintiff waived arguments that were “cursory and
simply incorporate[d] other briefing by referencehus, Plaintiffs cannot rely oma fraud-on-
the-market presumption to show reliance as to Nagieotes.
2. Affiliated Ute Omission Presumption

In Affiliated Ute the Supreme Court held thatiance may be presumedere plaintiffs’
claims are based on material omissioa86 U.S.at 153-54 Johnston v. HBO FillMgmt, Inc,,
265 F.3d 178, 192 (3d Cir2001). But “no presumption arises in cases of alleged
misrepesentations. Johnston 265 F.3dat 192 For casesinvolving both omissions and
misrepresentationsvhich Affiliated Ute“did not address,the courtmay apply the presumption
only where'the offenses can be characterized primarily as omisSidlmhnston 265 F.3cat 192

Here,the offenses alleged Plaintiffs’ second amended comipican beprimarily, if not
exclusively,characterizd as misrepresentationsAccording to he complaint Defendantsare
liable under § 10(b) and Rule 18b“for knowingly or recklesslymaking false or misleading
statementg connection with investors’ purchase or sale of Navient stadknotes.” (D.l. 59 §
(emphasis addef)Count | the only claim in the complaifar violations of § 10(b) and RulelOb-
5, states thatiability is predicated on the fact th&tefendants‘disseminated or approvete
materially false and misleading statemesgecified in 7 335, 5051, 54, 56, 6466 above
(Id. 1 156). Plaintiffs’ complaint attaches a chart id#ying over thirty specific statements on

which theExchange Act claims are baséuit not a single omission(D.l. 59, App’x at 1-14).

! TheCourt is not including in its analysisxchange Actlaims based on statements related

to compliance or the credit facilitiglsecause those claims were dismissedl. 9, App’x
at 1521).



The only timePlaintiffs complaint allegegshat Defendants “failed to disclose” certain
informationis to explain whythe affirmative misstatements satisfy the falsgjementrequired
under thePrivate Securities Litigation Reform Act of 1999°SLRA"). (SeeD.l. 75 at 6
(explaining that the PSLARrequires plaintiff to “plead with particularity theéhe reasons whyhe
statements were false or misleading when fadzl. 59 § 52 (stating thatThe statements
recounted in 1 581 were false or misleading when madmeause Defendants failed teadose
that Navient was regularly and indiscriminately placlngrowers into forbearance, thereby
masking the true level of risk in the Company’s Igamtfolios and artificially depressing the
number of delinquencies, defaults, astthrgeoffs.”)). Indeed, the Court relied on these very
allegations to holdon a motion to dismiss thalaintiffs adequately lgadedfalsity as to
Defendantsstatements oforbearance and loan loss provisiénéSeeD.I. 75 at 14, 20-22).

The allegabns explaining whyDefendants’statements were false do not turn Plaintiffs’
misrepresentationlaims intoclaims based on omissions. As the Third Circuit explaitiehy
fraudulent scheme requires some degree of concealment, both of the truttharstbéme itself,
and. . .the mere fact of this concealment cannot, and should not, transform a misrepogsentat
into an omissiori Johnston 265 F.3dat 193 (quotingJoseph v. Wiles223 F.3d 1155, 1163
(10th Cir. 2000). Stated differently, a “claimh®uld not be transformed into an omission simply
because the defendants failed to disclose that the allegedly misleading factrua$ dahnston
265 F.3d at 193. “To do otherwise would permit Aféliated Utepresumption to swallow the

reliance regirement almost completely® Id. BecausePlaintiffs’ Exchange Act claims may be

8 Plaintiffs’ misnterpretthe Court’s opinion on the motion to dismiss as sustaining claims
based on omissions. (D.l. 105 at 18).

o Plaintiffs rely onDynex Capitalfor the proposition thammisrepresentation claims are
actually omission claims where defendaattsibuiedpoor gerformance in loss reserves to
market conditiongnd failed to disclose th#tie poor performancsas actually caused by
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primarily characterizeds misrepresentationBlaintiffs arenot entitled torely on theAffiliated
Ute presumptiorio establish reliance

Because neither thgasic presumption nor théffiliated Utepresumption is available to
Plaintiffs, commonquestions of law or fact will not predominate over individual issaes,
Plaintiffs cannot show that an Exchanet class including Navient’'s notes can be maintained
under Rule 23(b)(3). Accordingly, the Court will exclude the Navient notes frofxtigange
Act classcertified

V. CONCLUSON

For the foregoing reasonBlaintiffs’ motion for class certificationappointment of class
representativesnd appointment of class counsel (D.l. 104) is graimguiart and deniedh-part.
The class certified for claims based on the Exchange Act will not include pensbestdies who
purchased or otherwise acquired Navient’s notes. Plaintiffs’ motioansagl in all other respects.

An appropriate order will be entered.

reckless underwriting and origination practicés.re Dynex Capital, Inc. Sec. LitigNo.

05 Civ. 1897 (HB), 2009 WL 3380621, at *8 (S.D.N.Y. Oct. 19, 20@®)nex Capitais
neither binding on this court not persuasive, because it is contrary to the Third Circuit’'s
pronouncements idohnston
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