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N , U.S. District Judge:

Plaintiff James D. T. Ride{‘Plaintiff” ), who appeargro seand was granted permission
to proceedin forma pauperisis aninmate at theSussex Correctiondhstitution (“SCI”) in
Georgetown, Delaware. Plaintiff was incarcerated at the James T. V@ogiactional Center
(“*JTVCC) in Smyrna Delawarewhen he commenced this actiparsuant to 42 U.S.®&. 1983
(D.I. 3). Before the Courtis Defendant Connections Community Sugpdrogram’s
(“Connections”) unopposeaotionto dismiss (D.l. 45).

l. BACKGROUND

The Complaint alleges delay or denial afedical care in violation of Plaintiff's
constitutional rights. (D.l. 3). Plaintiff alleges that on November 16, 2014, he suffered
excessive force at the hands of correctional officers Defendants Rea(G&3esen”), Keshaw
Travies(“Travies”), and Wayde&Campbell*Campbell”). (Id.at5. Thenextday Plaintiffwas
seen by medical personnel and prescribed Motrifd at(5, 14). Plaintiff was referred émurse
practitioner but did not see one until January 18, 2015, almost three months after he was injured.
(Id. & 14). The nurse practitioner recommended an MRI consult for Plaintiff asubof
February24, 2015, it had not taken place.ld.J. The medical grievance decision attached to the
Complaintindicates that Plaintiff was seen by medical personnel on several occasioasrbetw
December 19, 2014 and March 13, 2@hd, in March, physical therapy was ordered and Plaintiff
was taught range ofiotionexercises. I€.at15). On an unspecific datetMRI was performed
with the finding, “Your test result is not within normal limits. Further studies anained and

you will be notified when a follow up apt is scheduled for you.ld. &t 5). Plaintiff alleges

! When bringing a 8§ 1983 claim, a plaintiff must allege that some person has deprived him
of a federal right, and that the person who caused the deprivation acted under color of state
law. West v. Atkins487 U.S. 42, 48 (1988).



there was no followup and that he is “still in very bad pain.” Id(. Plaintiff seeks
compensatory damages.

. SHOW CAUSE

Plaintiff requested counsel in October 2016, and his requests were denied without@rejudi
in March 2017. $%eeD.l. 5, 6, 13). He again sought counsel in December 2018, and the request
was denied in March 2019.S€eD.1. 38, 43). On May 17, 2019, Connections filed its motion to
dismisspursuant to Fed. R. Civ. P. 12(b)(@nd its certificate of service alerted the Court that
Plaintiff was incarcerated at the HowdaR. Young Correctional Institution (“HRYCI”) in
Wilmington, Delaware. (D.l. 47). Mailings sent to Plaintiff at HRYCI evereturned
“undeliverable” and, upon request by the Court, the Delaware Department oftidarpgovided
an address for Plaintift &CI. (D.l. 50).

On December 12, 2019, the Court ordered Plaintiff to show cause why the case should not
be dismissed for his failure to prosecute, noting that he had not filed an opposition to the motion
to dismiss, had not updated his address with the Court, and that the last action he had taken
occurred ilDecembeR018. (D.l. 51). Plaintiff responded that “things have been hard for him,”
he needs an attorney, and he had not been in touch with the Court because he was wh#ing for t
Court to provile him counsel. (D.l. 52). Plaintiff states that he still dealing with his @iysic
condition. The Court considers Plaintiff's response and finds he has shown cause why the
Complaint should not be dismissed for failure to prosecute.

1. LEGAL STANDARDS

In reviewing a motion to dismiss filed under Fed. R. Civ. P. 12(b)(6), the Court must accept
all factual allegations in a complaint as true and take them in the light most favoralaliatiéf.P

See Erickson v. Pardu§51 U.S. 89, 94 (2007). Because Plaintiff procgedsse his pleading



is liberally construed and his Complaint, “however inartfully pleaded, must be hesststtingent
standards than formal pleadings drafted by lawyeisrickson 551 U.S. at 94. A court may
consider the pleadings, public record, orders, exhibits attached to the complaint, andrd®cum
incorporated into the complaint by referenc&ellabs, Inc. v. Makor Issues & Rights, Ltd.
551U.S. 308, 322 (2007). A Rule 12(b)(6) motion nieeygranted only if, accepting the well
pleaded allegations in the complaint as true and viewing them in the light most favortige
complainant, a court concludes that those allegations “could not raise a claintlefment to
relief.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 558 (2007).

“Though ‘detailed factual allegations’ are not required, a complaint must do mare tha
simply provide ‘labels and conclusions’ or ‘a formulaic recitation of the elensérascause of
action.” Davis v. Abington Mem’l Hosp765 F.3d 236, 241 (3d Cir. 2014) (quotingombly
550 U.S. at 555). The Court is “not required to credit bald assertions or legal mxlus
improperly alleged in the complaint.In re Rockefeller Ctr. Props., Inc. Sédtig., 311 F.3d 198,

216 (3d Cir. 2002). A complaint may not be dismissed, however, “for imperfect statertteant of
legaltheory supporting the claim assertedJohnson v. City of Shelpy74 U.S. 10 (2014).

A complainant must plead facts sufficient to show that a claim has “substantive
plausibility.” Id. at 347. That plausibility must be found on the face of the conipl@ehcroft
v. Igbal 556 U.S. 662, 678 (2009). “A claim has facial plausibility when the [complainant] pleads
factual content that allows the court to draw the reasonable inference thatctiee{fds liable
for the misconduct alleged.”ld. Decidingwhether a claim is plausible will be a “context
specific task that requires the reviewing court to draw on its judicial experiadceoanmon

sense.” Id. at 679.



V. DISCUSSION

A. Medical Needs

Connections seeks dismissal on the grounds that the I@iotfails to state a claim for
deliberate indifference under the Eighth Amendmerfithe Eighth Amendment proscription
against cruel and unusual punishment requires that prison officials provide inmatedegiihta
medical care. Estelle v. Gamblel29 U.S. 97, 10305 (1976). In order to set forth a cognizable
claim, an inmate must allege (i) a serious medical need and (ii) acts or omissisebyfficials
that indicate deliberate indifference to that nedgstelle v. Gamble429 U.S. at 104Rouse v.
Plantier, 182 F.3d 192, 197 (3d Cir. 1999). A prison official is deliberately indifferent if he
knows that a prisoner faces a substantial risk of serious harm and fails to sak®béa steps to
avoid the harm. Farmer v. Brennan511 U.S. 825, 837 (1994). A prison official may manifest
deliberate indifference btintentionally denying or delaying access to medical tarestelle v.
Gamble 429 U.S. at 104-Q%earson v. Prison Health Ser850 F.3d 526, 537 (3d Cir. 201(3)
delay or deniabf medical treatment claim must be approached differently than an adequacy of
care claim).

When a plaintiff relies upon a theory of respondraderiorto hold a corporation liable,
he must allege a policy or custom that demonstrates such deliberdterende. Sample v.
Diecks 885 F.2d 1099, 1110 (3d Cir. 1988jiller v. Correctional Med. Sys., Inc802 F. Supp.
1126, 1132 (D. Del. 1992).To establish thatConnectionss directly liable for the aliged
constitutional violations, IRintiff “must provide evidence that there was a relevant [Connections]
policy or custom, and that the policy caused the constitutional violation[s] [plagitétie[s].”
Natale v. Camden Cty. Facilitg18 F.3d 575, 584 (3d Cir. 2003) (because respondeat superior or

vicarious liability cannot be a basis for liability under 42 U.S.C. § 1983, a corporation under



contract with the state cannot be held liable for the acts of its employees atsllagker those
theories). Assuming the acts of a defendae'gployee have violated a pers®monstitutional

rights, those acts may be deemed the result of a policy or custom of the entity for whom the
employee works, thereby rendering the entity liable und&e&3, where the inadequacy of
existing practice is so likely to resutt the violation of constitutional rights that the policymaker

can reasonably be said to have been deliberately indifferent to the BeedNatale318 F.3d at

584 (citations omitted).

“Policy is made when a decisionmaker possess|ing] final authority to establishicy. pol

with respect to the action issues an official proclamation, policy or ediddifler v. Corr. Med.

Sys., InG.802 F. Suppat 1132 (alteration in original) (quotingndrews v. City of Philadelphia

895 F.2d 1469, 1480 (3d Cir990)). “Custom, on the other hand, can be proven by showing that
a given course of conduct, although not specifically endorsed or authorized by law, is-so well
settled and permanent as virtually to constitute "lawd. (citing Andrews 895 F.2d at 1480
Fletcher v. CDonnell, 867 F.2d 791, 793-94 (3d Cir. 1989)).

Connections contends that the pleading is insufficient to survive a motion to dismiss. It
argues dismissal is appropriate because the “scant details” do not alleB&ithizt requested
further care or that it specifically denied or delayed care. Connections alss #nguehe
allegations indicate Plaintiffeceived some treatment and Plaintdfies not point to specific
medical personnel actions. In addition, Connectiagsies that Plaintiff fails to establish that
Connections maintained a policy, practice, or custom that caused constitutional haaimtifb. PI

As is wellestablishegthe legal standard when ruling on Rule 12(b)(6) motions is identical
to the standard used when screening a complaint pursuant to 28 .8.3915(e)(2)(B)(ii).

SeeTourscher v. McCullough84 F.3d 236, 240 (3d Cir. 1999) (applying Fed. R. Civ. P. 12(b)(6)



standard to dismissal for failure to state a claim under 8§ 1915(e)(2){B¥®. Gourt previously
reviewed Plaintiff's allegations and found that he stated what appearcimgh&able and nen
frivolous 8 1983 claims against Connections for delay or denial in providingnedical cardor
serious medical needsNothing haschanged sincehat ruling. Nonetheless,hie Gurt has
revisited the allegations, liberally construed them, as it must, and finds that Péaletilately
raises medical needs claims under the Eighth Amendment.

In addition, there is no dispute that Connectioneegponsible for inmatancarcerated
within the Delaware Department of Correctioit.is alleged that Plaintiff lsa serious medical
condition and that there was a delay in providing treatment to Plaintiff, and that delay cotdinue
date Plaintiff isnot required to recite the specific text or official policy. He must only place
Connections on notice as to its alleged improper conduct and the policy in place that adated s
conduct.

Liberally construing the allegations, Plaintiff adequately state claim against
Connections The Complaint pleads facts that indicate there was delay in providing Plaintiff
medical care despite its necessitlgich is sufficient to allege a custom or court of conduct by
Connections. While discovery may show that Connections acted properly, at this stage of the
litigation, Plaintiff has pled sufficient facts to proceed against it. Thexefioe Court will deny
the motion to dismiss claims raised pursuant to 42 U.S.C. § 1983.

B. Exhaustion of Administrative Remedies

Connections also seeks dismissal on the grounds that Plaintiff has failed to exhaust his
administrative remedies. Connectionetes that Plaintiff submitted a grievance regarding

medical care and obtaining an MRIConnections arguespWwever,that theComplaint does not



indicate that Plaintiff submitted a grievance seeking “diRi treatment,” and, therefore,
dismissal is appropriate.

Under the Prison Litigation Reform Act of 1996, a prisoner must pursue all agailabl
avenues for relief through the prison’s grievance system before bringing a fed#raglts
action. See42 U.S.C. § 1997e(algooth v. Churner532 U.S. 731, 741 n.6 (200@)A]n inmate
must exhaust irrespective of the forms of relief sought and offered through adatiiréstr
avenues.”). Section 1997(e) provides that “[n]o action shall be brought with respedoto pri
conditions under section 1983 of the Revised Statftédse United States, or any other Federal
law, by a prisoner confined in any jail, prison, or other correctional facility wuiih
administrative remedies as are available are exhausted.” 42 U.S.C. 8)19%Bféexhaustion
requirement is mandatoryWilliams v. Beard482 F.3d 637, 639 (3d Cir. 200Bpoth 532 U.S.
at 742 (holding that the exhaustion requirement of the PLRA applies to grievance procedures
“regardless of the relief offered through administrative procedures”).

An inmate must fully satisfy the administrative requirements of the inmate grievance
process before proceeding into federal couspruill v. Gillis, 372 F.3d 218 (3d Cir. 2004);
seealso Oriakhi v. United Stated65 F. App’x 991, 993 (3d Cir. 2006) (providing that “there
appears to be unanimous circuit court consensus that a prisoner may not fulfill tEsPLR
exhaustion requirement by exhausting administrative remedies after the filingcoitipéint in
federal court”). Courts have concluded that inmates who fail to, fatlfimely, complete the
prison grievance process are barred from subsequently litigating claims in éedeta See e.g
Booth v. Churner206 F.3d 289 (3d Cir. 2000Bolla v. Stricklangd 304 F. App’x 22 (3d Cir.

2008). Finally, the “failure to exhaust is an affirmative defense the defendanplead and



prove; it is not a pleading requirement for the prisgpiantiff.” Paladino v. Newsom@&85 F.3d
203, 207 (3d Cir. 2018) (quotirgmall v. Camden Cty728 F.3d 265, 268 (3d Cir. 2013)).

The Complaint alleges there was a grievance procedure available where Plaintiff was
housed, he filed a grievance, and the grievance process was completed a{(B)l. The face
of the Complaint indicates that Plaintiff exhausted his administrative remedlese is nothing
before the Court to indicate otherwis€onnectionsposition is not a basis for dismissatl the
pleading stage

In light of the foregoing, the Court will der§§onnectionsimotion to dismiss for failure to
exhaust administrative remedies.

V. CONCLUSION

Based upon the above discussion, @wart will deny Connectionngnotion to dismiss.
(D.l. 45).

An appropriate order will be entered.



