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Pending before the Court is a Petition for a Writ of Habeas Cémssiant to 28 U.S.C.
§ 2254(“Petition”) filed by Retitioner David Holloman(“Petitioner”). (D.l. 3). The State filed
an Answer in oppositionto which Petitioner filed a Reply(D.I. 30; D.l. 3§. For the reasons
discussed, the Court will deny thetRion.

l. BACKGROUND

A. Factual Background
As set forth by the Delaware Supreme Court in Petitiongirect appeal, the facts
leading up to his arrest, convictions, and senteazsas follows:

On the morning of January 10, 20(Betitioner]noticed a package

in the alley adjoining the house where he lived, in Wilmington,
Delaware. [Petitioner] retrieved the package (which contained
marijuana and cocaine), and brought it inside his home. Sometime
later, Aaron Fairley (“Fairley”) knocked dRetitioner’s]door, and
accusedPetitioner] of stealing his druggdPetitioner]handed the
drugs to Fairley, who then walked away frofRetitioneis]
residence.

Moments later[Petitioner] also walked out of his residence and
heard Fairley yelling tmthes on the street thgPetitioner] had
“stolen [his] package [and that] [Fairley] should bjisttitioner]in

the face.” An argument between Fairley ajREtitioner] then
ensued. According tfiPetitioner] Fairley “never took his hand out

of his pocket [wicth] in the streets ... is a norverbal [cue] for |

have a weapon.” At some poilfeetitioner]flinched, as if Fairley

was about to hit him[Petitioner]then backed away and flashed a
semiautomatic gun he had under his waistband. Fairley saw the
gunand started walking away while threatenjRgtitioner]that he
would return to “get [him] when the sun go[es] dowjR&titioner]
testified that he then turned and began walking towards the car that
was waiting for him. As he was proceeding towards the ca
[Petitioner]heard a shot, to which he responded by firing his gun
four times (presumably in the direction of the shot), while
retreating to his home. Two of the four bullets hit Fairley, who
died shortly afterwards.

On January 15, 2003, five days after the shooting, the police
interviewed Kimberly Brown Sudler (“Sudler”), who lived across



the street from{Petitionets] home. Sudler had called the police
because “[e]very day gunshots [had] been going off” on the block
where she lived. Sudler was interviewed generally about incidents
occurring on that block, but the subject of Fairley’s homicide was
also specifically discussed. Sudler stated:

| seen them going in and out of that house, take off
[. ..]. I didn’t actually see them with the guns. |
seen them out there. | seen Keith [Evans] throw
something behind the wall, and he said something
to the boys that's on the porch next door to the
house that's for rent.

The day of the homicide | heard the shots go off .

| seen the boys run off the second porch. | seen
them pass something to somebody else L seen
Keith [Evans] standing here. .. | heard them say,
“Get him out of here, gdtim out of here, get him
out of here.” And these boyare] always on this
porch ... [A]nd the lightskinned boy ... with a
beard and grays going straight back, stocky, he was
the one that passed something to Keith [Evans].

On May 31, 2005|Petitioner]was indictedon charges oMurder

in the First [@2gree, Possession of a Firearm During the
Commission of a Felony, and Possession of a Deadly Weapon by a
Person Prohibited. In October and November 2{®étitionefts]

case was tried before a Superior Court jury. On October 17, 2006,
a subpoena that had been issued to compel the appearance of
Sudler (as a witness for the State) could not be served, because the
address indicated on the subpoena was a vacant house.

On the first day of the trial (October 31, 2006), the prosecutor
indicated that the Stataddnot intend to call Sudler as a witness
because they were unable to find her. On the second day of the trial
(November 1, 2006), defense counsel indicated that he had
prepared a subpoena for Sudler (as a defense witness) and that an
investigator would attempt to find Sudler and serve her with the
subpoena. On the third day of the trial, November 6, 2006, defense
counsel informed the trial judge that the subpoena had been handed
to Sudler’'s mother by the investigator, on November 3, 2006. The
investigator believed that Sudler was residing at her mother’s
house, because from outside the house the investigator saw
someone in the living room who matched the (oral) description of
Sudler that defense counsel had provided to -ltsed on
counsel’s review of Sudler’s videotaped statement to the police.



Because Sudler did not appear at the courthouse at the time and
date indicated on the subpoena (November 6, 2006, at 9:00 a.m.),
defense counsel asked the court to issue a bench warrant for
Sudler's apprehension as material witness for the defense.
Alternatively, defense counsel requested that Sudler's videotaped
out-of-court statement to the police be admitted into evidence
under D.R.E. 807. The trial court summarily dertieel request for

a bench warrant, stagn

[l]lt appears that there was an attempt to serve a
subpoena which was apparently unsuccessful. I'm
not persuaded on the existing record that a basis
exists for issuing an arrest warrant or capias to this
witness at this time. If the defenseaursable to serve

a subpoena in a time which avoids unreasonable
disruption of the trial, admissibility of her statement
based on her alleged unavailability will be
considered. If the defendant desires, | can address
the issue on this basis [on November 8, 2006, the
next trial day] or if efforts to subpoena her are still

ongoing, later. And if .. . | proceed with that
analysis, | may just listen to this tape or watch this
tape to .. . [determine whether] there are two

separate incidents mixed up.

On the fourth day of trial, November 8, 2006, the investigator
testified about hiefforts to locate Sudler. The investigator stated
that based on his review of the videotape from the police station,
the person he saw in the living room at Sudler's mother's house
was Sudler. In light of the investigator's testimony, the Superior
Court declared Sudler aftunavailable” witness under D.R.E.
804(a)(5). Later that same day, after reviewing the videotape, the
trial court denied the application to have the videotape agbmitt
into the evidence, holding that:

| see that [Sudler] begins by describing an incident
in which two men are shooting and four or five men
are running. It becomes clear that this incident is
different from the one which is later described as
the homicide, which is the incident in this case.
[. . .] Therefore, the first incident involving two men
shooting would have to be redacted out anyway as
irrelevant, intending to mislead the jury.

As to the remainder, [Sudler]'s statement is no more
probative on what occurred than the testimony of
the witnesses who have already testified here in



Court and doesn't tend to establish any new

material fact. In addition, | am not persuaded that

the statement is particularly reliable in the absence

of an opportunity to have the witness cross

examined in Court to clarify what she says and | am

not persuaded that admission of the videotape

serves the purposes of the rules of evidence or the

interest of justte. Therefore, the State’s objection

to the admission of the videotape is sustained.
Coles v. State959 A.2d 18, 122 (Del. 2008). On May 31, 2005, a Delaware Superior Court
jury convicted Petitioner of second degree murder (as alesdaeded offense), possession of a
firearm during the commission of a felony, and poseassf a deadly weapon by a person
prohibited. (D.l. 30 at 1) The Delaware Superior Court sentenced Petitioner to a total of thirty
eight yearsof incarceration, suspended aftemirty-four years for descending levels of
supervision. Id. at 1-:2. The Delaware Supreme Court affirmed Petitioner’s convistiand
sentence on direct appealSee Coles959 A.2d at 26.

B. PostConviction Background
In May 2009, Petitioner filed in the Delaware Superior Caysto semotion for post

conviction relief pursuant to Delaware Superior Court Criminal Rule 61 (“Rule 6ibntjot
(D.I. 30at2). The Superior Court denied the Rule 61 motion on February 29, 2012. (24. 28
at 7278). Petitioner appealed, and the Delaware Supreme Court remanded thencase
June 12, 20130 the Superior Court for the appointment of courss® reconsideration of the
Rule 61 motion. (D.l. 289). See Coles vState 67 A.3d 1022 (Table), 2013 WL 2966637, at
*1 (Del. June 12, 2013)Upon remand, the Superior Court appointed jgosiviction counsel,
who filed an amended Rule 61 motion September 12, 2014. The Superior Court denied the
amended Rule 61 motioon July 23, 2015 (D.l. 220 at 4649), and the Delaware Supreme
Court affirmed that decision in February 2016. (D.k2Z8 See Coles v. Statd33 A.3d 558

(Table),2016 WL 703128 (Del. Feb. 22, 2016).



While Petitioner’'s postonviction appeal of the amended Rule 61 motion was pending,
Petitioner filed goro semotion to modify his sentence. (D.l.-28at 2425). The Superior Court
denied the motion to modify on May 10, 2016, and the Delaware Supreme Court affirmed that
decision in September 201&ee Coles v. Staté47 A.3d 234 (Table), 2016 WL 4581287 (Del.
Sept. 1, 2016). On September 13, 2015, Petitioner filed a second Rule 61 motion. The Superior
Court denied his second Rule 61 motion (D.k338at 5253), and the Delaware Supreme Court
affirmed that decision in July 2017See Coles v. Statd69 A.3d 858 (Table), 2017 WL
3259697 (Del. July 31, 2017); (D.I. 38-38).

Il. GOVERNING LEGAL PRINCIPLES

A. The Antiterrorism and Effective Death Penalty Act 0f1996

Congress enacted the Antiterrorism and Effective Death Penalty Act of 1886 (“
AEDPA”) “to reduce delays in the execution of state and federal criminal sentencesd.to. an
further the principles of comity, finality, and federalismffoodford v. Garcegub38 U.S. 202,
206 (2003). Pursuant the AEDPA, a federal court may consider a habeas petition filed by a
state prisoner only “on the ground that he is in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.C. § 2254(dhe AEDPA imposes procedural
requiements and standards for analyzing the merits of a habeas pigtitoder to “prevent
federal habeas ‘retrials’ and to ensure that statet convictions are given effect to the extent
possible under law.Bell v. Cone535 U.S. 685, 693 (2002).

B. Exhaustion and Procedural Default

Absent exceptional circumstances, a federal court cannot grant habeas te$isftha
petitioner has exhausted all means of available relief under stateSkes28 U.S.C. § 2254(b);
O’Sullivan v. Boerckel526 U.S.838, 84244 (1999);Picard v. Connor 404 U.S. 270, 275

(1971). The AEDPA states, in pertinent part:



An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be
granted unless it appes that-

(A) the applicant has exhausted the remedies available in the courts
of the State; or

(B)(i) there is an absence of available State corrective process; or
(i) circumstances exist that render such process ineffective to
protect the rights aheapplicant.

28 U.S.C. § 2254(b)(1).

The exhaustion requirement is based on principles of comity, requiring a petitioner to
give “state courts one full opportunity to resolve any constitutional issues by invoking one
complete round of the State’s a&slished appellate review processO’Sullivan, 526 U.S. at
844-45 seeWerts v. Vaughn228 F.3d 178, 192 (3d Cir. 2000). A petitioner satisfies the
exhaustion requirement by demonstrating that the habeas claims were “faidgtpdédo the
state’s highest court, either on direct appeal or in aqumstiction proceding,in a procedural
manner permitting the court to consider ti@ms on theimerits SeeBell v. Cone 543 U.S.

447, 451 n.3 (2005 astille v. Peoplest89 U.S. 346, 351 (1989).

A petitioner’s failure to exhaust state remedies will be excused if gtatedural rules
preclude him from seeking further relief in state couBiselLines v. Larkins208 F.3d 153, 160
(3d Cir. 2000);Teague v. Lane}89 U.S. 288, 2988 (1989. Although treated as technically
exhausted, such claims are nonetheless procedurally defauBeelines, 208 F.3d at 160;
Coleman v. Thompspb01 U.S. 722, 75681 (1991). Similarly, if a petitioner presents a habeas
claim to the state’s highest abubut that court “clearly and expressly” refuses to review the
merits of the claim due to an independent and adequate state procedural rule, the claim i

exhausted but procedurally defaulte8ee Colemarb01 U.S. at 750Harris v. Reed489 U.S.

255, 26064 (1989). Federal courts may not consider the merits of procedurally defaulted claims



unless the petitioner demonstrates either cause for the procedural defauttuahgiejudice
resulting therefrom, or that a fundamental miscarriage of justice willtrésbe court does not
review the claims. SeeMcCandlessv. Vaughn 172 F.3d 255260 (3d Cir. 1999) Coleman,

501 U.S. at 750-51.

To demonstrate cause for a procedural default, a petitioner must show that “some
objective factor external tthe defense impeded counsel's efforts to comply with the State’s
procedural rule.” Murray v. Carrier, 477 U.S. 478, 488 (1986). To demonstrate actual
prejudice, a petitioner must show “that the erratshis trial [] worked to his actual and
substantialdisadvantage, infecting his entire trial with error of constitutional dimensions.”
United States v. Fradyl56 U.S. 152, 170 (1982)f a petitioner attempts to excuse his default
on the basis of ineffective assistance of counsel, he can satisfy pdiggecomponent of the
“cause and prejudice” standard by meeting the prejudice standard needed tdarttdistive
assistance of counsel undgdrickland See Holland viHorn, 519 F.3d 107, 120 (3d Cir. 2008).

Alternatively, a federal court may excuse a procedural default if the petitioner
demonstrates that failure to review the claim will result in a fundamental miscarriageticd.
SeeEdwards v. Carpenter529 U.S. 446, 451 (2000YWenger v. Frank266 F.3d 218, 224
(3dCir. 2001). A petitioner demonstrates a miscarriage of justice by showing aitlcoorsal
violation has probably resulted in the conviction of one who is actually innocéhirray,
477U.S. at 496. Actual innocence means factual innocence, not legal insufficicdes.
Bousley v. United State523 U.S. 614, 623 (1998). In order to establish actual innocence, the
petitioner must present new reliable evideragot presented at triat that demonstrates “it is
more likely than not thaho reasonable juror would have found petitioner guilty beyond a
reasonable doubt.” House v. Be]l 547 U.S. 518, 5338 (2006); see Sweger v. Chesney,

294 F.3d 506, 522-24 (3d Cir. 2002



C. Standard of Review

When a state’s highest court hadjudicated a federal habeas claim on the meétls,
federal court must review the claim under the deferential standard reehtan 28 U.S.C.
§2254(d). Pursuant to 28 U.S.C. 8§ 2254(d), federal habeas relief may only be granted if the
state court’s dasion was “contrary to, or involved an unreasonable application of, clearly
establisheddderal law, as determined by the Supreme Court of the United States,” or the state
court’s decision was an unreasonable determination of the facts based on theceatltieroed
in the trial. 28 U.S.C. § 2254(d)(®) (2); see Williams v. Taylor529 U.S. 362, 412 (2000);
Appel v. Horn 250 F.3d 203, 210 (3d Cir. 2001)he deferential standard of § 2254(d) applies
even when a state court’s order is unaccompanied bpiaion explaining the reasons relief has
been denied. SeeHarrington v. Richter 562 U.S. 86, 9801 (2011). As explained by the
Supreme Court, “it may be presumed that the state court adjudicated the claimnwarithen
the absence of any indication or state-law procedural principles to the contchrgt™99.

A state court decision is “contrary to” clearly established federal law “if the state co
arrives at a conclusion opposite to that reached by [the Supreme Court] on a queatioardf |
the state court decides a case differently than [the Supreme Court] has oof anastrially
indistinguishable facts.”Williams, 529 U.S. at 413.The mere failure to cite Supreme Court
precedent does not require a finding that the decision is cpntrarlearly established federal
law. See Early v. Packeb37 U.S. 3, 8 (2002). For instance, a decision may comport with
clearly established federal law even if the decision does not demoratraagvareness of

relevant Supreme Court cases, “so longeither the reasoning nor the result of the statat

2 A claim has been “adjudicated on the merits” for the purposes of 28 U.S.C. § 2254(d) if
the state court decision finally resolves the claim on the basis siilistance, rather than
on a procedural or some other grourgkeThomas v. Horn570 F.3d 105, 115 (3d Cir.
2009).



decision contradicts them.ld. In turn, aa “unreasonable application” of clearly established
federal law occurs when a state court “identifies the correct governing legaple from the
Suprene Court’s decisions but unreasonably applies that principle to the facts of a psisoner
case.” Williams 529 U.S. at 413ee also White v. Woodali72 U.S. 415, 426 (2014).

Finally, when performing an inquiry under 8§ 2254(d)federal court must presume that
the state court’s determinations of factual issues are coi$ee28 U.S.C. § 2254(e)(1Appel
250 F.3d at 210. This presumption of correctness applies to both expliowgliat findings of
fact, and is only rebutted by clear and convincing evidence to the contBeg28 U.S.C.

§ 2254(e)(L) Campbell v. Vaughn209 F.3d 280, 286 (3d Cir. 20Q0Mliller-El v. Cockrell
537U.S. 322, 341 (2003tating that the clear drconvincing standard in § 2254(e)(1) applies
to factual issues, whereas the unreasonable application standard of § 2254(d)@}@fquieal
decisions).

Il DISCUSSION

Petitioner’s timely filed habeas Petiti@ontainstwenty-five claims for relief,including
allegations oftrial court errors, ineffective assistance of trial and appellate counsel, and
cumulative error. For the reasons that follow, the Court concludes that none of the claim
warrant relief.

A. Claims One and Two: Prosecutorial Misconduct

In Claims One and Two, Petitioner asserts that the State engaged in prisecuto
misconduct by: (1) failing to test the victim’s hands for gunshot residue; and (2) knowingly using
the “perjured” testimony of Tyrone Bailep obtain a conviction. Petitioner did not present
these twoclaims to the Delaware Supreme Court in his direct appeal. Moreover, even though
Petitioner raised these arguments in his first seRule 61 motion angost-convictionappeal,

the Delaware Supreme Court remanded the case back to the Superior Court witressiragldr



the merits of the arguments. Petitioner did netarse the arguments in either his first amended
Rule 61 motion or irhis posteonviction appeal from the denial of that motion. Consequently,
Petitioner has not exhausted state remedies for Claims One and Two.

At this juncture, any attempt by Petitioner to raise these claims in a Rule 61 motion
would be barred as untimelynder Delaware Superior Court Criminal Rule 61(i)(1) and denied
as procedurally defaulted under Rule 61(i)($See DeAngelo v. Johnsd014 WL 4079357, at
*12 (D. Del. Aug. 15, 2014)In these circumstances, the Court must exesdetilePetitioner’s
failure to exhaust state remedies, but still treat Claims One and Tpro@durally defaulted
Thus, the @urt cannot review the merits of Clait®neand Two absent a showing of cause for
the default, and prejudice resulting therefrom, or upon a slgothizt a miscarriage of justice
will occur if the claim is not reviewed.

Petitionerattempts to establish caukg blamingappellate counsel’s failure to raise the
two claims in his direct appeal, and also by blampagtconviction counsel’s failure tmclude
the two claims in his first amended Rule 61 motion and appeal from the denial of the first
amended Rule 61 motion. After reviewing the record, the Court concludes that appellat
counsel’s failure to raise Claims One and Two on direct appeal camoose Petitioner’s
default, because this particular allegation of ineffective assistance ipisedidurally defaulted.

The Court also concludes that peshviction counsel’s failure to raise Claims One and Two in

the amended Rule 61 motion and subsequent appeal cannot constitute cause because, once again,
the issue is procedurally defaulted. These procedural default findings ack iapart, on the
Delaware Supreme Court’s applicationtié amendedersion of Rule 61(d)(2when affirming

the Superior Court’s denial of his second Rule 61 moti@d.l. 2833 at 5253). See Coles

2017 WL 3259697, at *2. Given the myriad issues related to determininghd amended

version of Rule 61(d)(2) constitutes an independent and adequate state procedural rule for

10



procedural default purposéshe Court concludes that the interests of justice are best served in
this instance by addressing the merits of Claims One and Two.

In his first claim, Petitioner contends that the State engaged in migcbhecause the
police did not test the victim’s hand for gunshot residBetitioner asserts that this misconduct
amounted to a due process violation that deprived him of his right to a fair trial.

Distilled to its core, Petitioner's argument appearsbe that the Statgiolated its
obligations undeBrady v. Maryland 373 U.S. 83 (1986)y failing to preserve the gunshot
residue. A violation of Brady v. Marylandoccurs when the government fails to disclose
evidence materially favorable to the accyseéttluding both impeachment evidence and
exculpatory evidence.SeeUnited States v. Bagleg73 U.S. 667, 676 (1985). Und&rizona v.
Youngblood488 U.S. 51, 57-58 (1988), however, the failure by the police to preserve potentially
useful evidence does not constitute a denial of due process unless the defendant can show bad
faith on the part of the police. Here, Petitioner does not allege, and nothing in the record
indicates that the failure to preserve the gunshot residue was due to bad faith on the part of the
police. In addition, Petitioner has not provided a credible basis to assert th&toevivould

have been exculpatory, much less material, if it had peesered. Givenliese circumstances,

3 Rule 61(d)(2) was amend in June 2014, and the Superior Court applied the amended
version of Rule 61(d)(2) to the Rule 61 motion Petitioner filed in September 2016.
SeeColes 2017 WL 3259697, at *1. Whether or not the 2014 amended ven$ion
Rule61(d)(2) constitutes an independent and adequate state procedural rule for
procedural default purposes is an issue not yet decided in this. Cidwerefore, in an
effort to promote efficiency and justice, the Court will proceed to the meriteeahstant
Claims.

4 A petitioner establishesBradyv. Marylandviolation by showing that: (1) the evidence
at issue was favorable to the accused, either because it was exculpatory or it had
impeachment valye(2) the prosecution suppressed the evidence, either willfully or
inadvertently; and (3) the evidence was mate SeeStrickler v. Greene527 U.S. 263,
281-82 (1999)Lambert v. Blackwell387 F.3d 210, 252 (3d Cir. 2004).

11



Petitioner’'s contention that the State violated his due process rights by failirgy thetevictim
for gunshot residue lacks merit.

Claim Two, which asserts that the State committed prosecutorial miscobgiuct
knowingly using the perjured testimony of Tyrone Bajliegyes no betterBailey gave police an
eyewitness statement a few days after the homiciseo months prior to trial, the State sent the
defenseBrady material informing the defense by letter that Bailey now claimed it
statement had been based on what he had been told to say by Keith Bugng.the trial,the
State put Bailey on the witness stand to testify about his statement, but neveegdriés8rady
evidence of recantation to the jurBailey’s testimony was consistent with his police statement.

In order to succeed on this theoof prosecutorial misconductPetitioner must
demonstrate: (1Bailey committed perjury; (2) th&tateknew or should have known Bhiley s
perjury; (3) the testimony went uncorrected; and (4) there is a reasonable likelinbttketfalse
testimony could have affected the verdiSeelLambert,387 F.3dat 242. “Perjury is the willful,
knowing and corrupt giving, under oath, of false testimony material to the issue or point of
inquiry.” United States v. Ros215 F.2d 617, 6223 (3d Cir. 1954). Although Bailey recanted
his statement to the police prior to trial, Petitioner cannot establish that Bailey comrmaijtey p
during the trial Bailey’s testimony was consistent with his initial statement to the police, and his
initial statement was corroborated by the testimony provided by other witnédses.there is
no indication that the State presented false or perjured testimony.

Accordingly, the Court will deny i@ims Oneand Twoasmeritless

B. Claims Three and Four: Missing Evidence Instruction/Clarification of
Statute

In Claim Three, Petitioner contends that the Superior Court abused its discretion by

failing to sua spontgive a missing evidence instruction to the jury regarding the police failure to

12



test the victim’s coat for gunshot residue. In Claim Four, Petitiagserts that the Superior
Court erred by instructing the jury that they were to give words not defined by state statue

(“cruel,” “wicked,” and “depraved”) their commonly accepted meanings.

It is well-established thafs]tate courts are the ultimate expositors of state [2warid
claims based on errors of state law are not cognizable on habeas r8eeistelle v. McGuirg
502 U.S. 62, 668 (1991). Claims involving jury instructions in state criminal trials aretiers
of state law, and generally, are only cognizable on federal habeas reviewnsttbetions are so
fundamentally unfair that they deprive the petitioner of a fair trial and dueegwoc
SeeHenderson v. Kibhet31 U.S. 145, 154 (197®ngle v. Isag 456 U.S. 107 (1982). Even a
jury “instruction [that] was allegedly incorrect under state law” will only provadbasis for
habeas relief if “the ailing instruction by itself so infected the entire trial thareating
conviction violates due poess.” Duncan v. Morton 256 F.3d 189, 203 (3d Cir. 2001)
seeEstelle 502 U.S.at 71-72 (“[T]he fact that [an] instruction was allegedly incorrect under
state law is not a basis for habeas relief.’Hor instancea “jury instruction that omits or
materially misdescribes an essential element of the offense as defined bgvetetbelves le
state of its obligation to prove facts constituting every element of an offense beywasbaable
doubt, thereby violating the defendant’s federal due process rigBsithv. Horn 120 F.3d
400, 415 (3d Cir. 1997).

Petitioner has not demonstrated that a missing evidence instruction was required unde
state lawor that the Superior Court was required to clarify terms that are not defined dy stat

statute. In addition, Petitioner has not demonstrated that the lack of a missingcevide

instruction or the lack of an instruction defining certain terms deprived him of a defens

5 Mullaney v. Wilbuy421 U.S. 684, 691 (1975).
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provided to him under federal or constitutional law. Thus, the Court will deny Cldireg &nd
Four for failing to present issues cognizable on federal habeas review.

C. Claim Five: Failure to Issue a Bench Warrant

Next, Petitioner asserts that the Superior Court vidlaie right to compulsory process
by failing to issue a bench warrant to compel the appearance of Kimberly Brown Sudler.
Petitioner presented this argument to the Delaware Supreme Court on dirett\apjpbaheld
that “the Superior Court did not abuse its discretion or infringe [Petitioner’'d) 8ixtendment
right to compulsory process in refusing to issue a material witness waBaatColes958 A.2d
at 24. Therefore, Claim Five will only warrant habeas relief if the Delaware Supreme’sCou
decision was either contrary to, or aareasonable application of, clearly established federal law.

A criminal defendant has the right “to have compulsory process for obtaining witnesses
in his favor.” U.S. Const. amend. VI. Because this right is made applicable tates
through the Fourteenth Amendment, a violation of the right also constitutes a violation of due
process. SeeWashington v. Texa888 U.S. 14, 1-19 (1967). The right to present witnesses
and evidence, howevelis not absolute.” Gov't of Virgin Islands v. Mills956 F.2d 443, 445
(3dCir. 1992). The right to compulsory process only extends to evidence that is material and
favorable to the defenseSeeUnited States v. ValenzudBernal 458 U.S. 858, 867 (1982);
Mills, 956 F.2d at 446. Evideads material “only if there is a reasonable likelihood that the
testimony could have affected the judgment of the trier of fadalenzuela458 U.S. at 874. A
reasonable likelihood isa probability sufficient to undermine confidence in the outcome.”
Mills, 956 F.2d at 446A criminal defendant establishes that his right to compulsory process has
been violated by showing: “(1) he was deprived of the opportunity to present evidence in his

favor; (2) the excluded testimony would have besterial and favorable to his defense; and

14



(3) the deprivation was arbitrary or disproportionate to any legitimate evidentiary or praicedu
purposes.”United States v. Cruiminez 977 F.2d 95, 100 (3d Cir. 1992).

Turning to the first prongf the § 2254(d)(1) inquiry, the Court notes that the Delaware
Supreme Courtorrectly identifiedand applied the relevant Supreme Court and Third Circuit
cases when reviewing Claim Five. Consequentlytekware Supreme Court’s decision was
not contray to clearly established federal laveeeWilliams 529 U.S. at 406 (“[A] rurof-the-

mill statecourt decision applying the correct legal rule from [Supreme Court] cases facts
of a prisoner’s case [does] not fit comfortably within § 2254(d)(1)’s ‘contrary tasela.

Moreover, the Court concludes that the Delaware Supreme Cdartial of the instant
Claim did not involve an unreasonable application of clearly established federalntier
§2254(d)(1). When denying Petitioner's compulsory process argument, the Delaware Supreme
Court explained:

Here, [Petitioner] argues that Suer was a “material” witness for

the defense because, based on her videotaped statement to the
police, Sudleis expected testimony would have been that: (a) two
men were involved in the shooting in front {Petitioner’s]
residence that resulted in Fairlsydeath, which would have
corroborated[Petitionefs] testimony that he was acting in self
defense and would have contradicted the evidence presented by the
State that onlyPetitioner]had a gun; and (b) she saw Keith Evans
(“Evans”), one of the State witnesses, recover an item from
Fairley and then throw something behind the wall, which would
have explained why no guns or drugs were found on Fasrley
person when the police arrived and would have “implicated [the]
Statés witness Evans in covering upetvictim s activities after he

was shot.” In our view, the Superior Court correctly found that
[Petitioner’s] contention as to Sudler expected testimony is not
supported by the transcript of her videotaped statement to the
police.

Regarding the first point, Sudler never stated that she saw two men
with guns on the day that Fairley was shot. Her statement about
two men being involved in a shooting was in reference to another
incident that took place on the same block a few days after
Fairley s homicide. When asked specifically about the homicide,
Sudler stated only that she “heard the shots go off,” but not that she
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witnessed the shooting. Sudler also stated that “I didn't actually see
them with the guns.” Therefore, Sudler would have been able

to corroboratgPetitioner’s]testimony that both he and Fairley had
guns.

With respect to the second point, Sudler did not tell the police that
she saw Evans retrieve something from Faidelyody, or that
Fairley passed something to Evans. Sudler stated that a-“light
skinned boy . . with a beard . ., stocky, ... passed something to
Evans.” The description of the “ligiskinned boy” did not match

the physical appearance of Fairley. Moreover, Siglleccount of
what had happened is confugibecause she also stated that she
saw some “boys” who were sitting on a porch neXPtitioner’s]
house run off when the shooting started and “pass something to
somebody else.” Finally, Sudler stated that she did not see what
was passed, nor did she state what Evans threw “behind the wall.”
In conclusion, Sudlés testimony may have been relevant to a
certain extent, but it was neither “material,” nor necessarily
“favorable” to the defense. Therefore, the Superior Court did not
abuse its discretion omfringe [Petitioner’s] Sixth  Amendment
right to compulsory process in refusing to issue a material witness
warrant.

Coles 959 A.2dat 23-25. When characterizing Sudler's statement as confusing, the Delaware
Supreme Court explained that it was olgtarif Sudlerwas referring to the homicids issue in

the trial or an incident that occurred a few days latéd. at 24 & n.16. Considering the
confusing nature of Sudlergatementn conjunction with the fact that Sudler never claimed to
have actuall witnessed the shooting, the Delaware Supreme Court reasonably found that
Sudler's testimony would not have been material or favorable to Petitiodefense
Accordingly, the Court will dismis€laim Five because Petitioner has failed to show tthat
failure to compel Sudler’s appearance violated his right to compulsory process.

D. Claim Six: Improper Evidentiary Ruling Regarding Sudler's Taped
Statement

The Supreme Court has repeatedly stated that “it is not the province ddral fleabeas

court to reexamine statourt determinations on state law questionkstelle 502 U.S. at 68.
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As a general rule, the “admissibility of evidence is a state law i$sarg state evidentiary
errors are not cognizable in a federal habeapusoproceeding unless the error deprived the
petitioner of fundamental fairness in his criminal tri8lee Donnelly v. DeChristofqrd16 U.S.

637, 64243 (1974). An error of state evidentiary law deprives a petitioner of fundamental
fairness “if the probative value of evidence, although relevant, was greatlgighéd by the
prejudice to the accused from its admissioAlbrecht v. Horn 485 F.3d 103, 122 n@d Cir.
2007. The improper exclusion of evidence is “unconstitutionally arbitrary or disproportionate
only where it has infringed upon a weighty interest of the accuskuted States v. Scheffer,
523 U.S. 303, 308 (1998).

In Claim Six Petitioner contends that tivéal courtabused its discretion bgechanically
applying Delaware Rule of Evidence 4@3.R.E.”) and refusing to admit Sudler's prior
recorded statemén Petitiorer also includesa single sentence allegirthat the trial court’s
exclusion of Sudler’'s statement violated his rights to due process and a faifQrlaB at 16).

Petitioner presented a simildéayt not identical, argument to the Delaware Supreme Court
on direct appeal (1) the trial court should have admitted Sudler’s videotaped statement under
the residual hearsay exception, D.R.E. 807; andh@)rial court’s refusal to compel Sudler’s
appearace coupled with the exclusion of Sudler’s videotaped police statement violategthis S
Amendment right to present a defens&éhe Delaware Supreme Court rejected Petitioner’s
argument regarding D.R.E. 807, holditigat theadmission of Sudler’s statemehwould not
have served the general purposes of the rules of evidence or the interests of justice, and t
Superior Court properly exercised its discretion in declining to allow thatnstat to be

admitted into evidence.Coles 959 A.2d at 25.The Delaware Supreme Court explained:

6 Wilson v. Vaughrb33 F.3d 208, 213 (3d Cir. 2008).
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[Petitioner] argues that the trial court should have allowed Ssdigdeotaped
statement to be shown to the jury, because that statement was admissible under
D.R.E. 807, the residual exception to hearsay, which relevaatiss

A statement not specifically covered by Rule 803 or 804
but having equivalent circumstantial guarantees of
trustworthiness is not excluded by the hearsay rule, if the
court determines that: (A) the statement is offered as
evidence of a material fgc(B) the statement is more
probative on the point for which it is offered than any other
evidence which the proponent can procure through
reasonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by
admission of the statement into evidence.

Here, as discussed above, the first requirement is not met, because

Sudlers statement did not pertain to a “material fact.” Sudler specifically

stated that she did not see the homicide. Moreover, the Superiar Cou

correctly concluded that the first portion of Suthestatement described a

shooting incident different than the one at issue in the present case, which

would have confused and mislead the jury. Therefore, the admission of

that statement would not hagerved the general purposes of the rules of

evidence or the interests of justice, and the Superior Court properly

exercised its discretion in declining to allow that statement to be admitted

into evidence?
Coles 959 A.2d at 24-25.

To the extent P&toner contends that the trial court violated the Delaware Rules of
Evidence in refusing to admit Sudler’s videotaped statement, he has presented arf sate
law error that is not cognizable on fedelnabeas review.As a result, the Court will dgy the
D.R.E. 807 argument for failing to assert a proper basis for federal habefs rel

Petitioner’'s argument th#he trial court’s refusal to compel Sudler's appearance coupled
with the exclusion of Sudler’s videotaped police statement violated his Sixthdkneat right
to present a defense fares no better. The improper exclusion of evidence is “uncovatituti
arbitrary or disproportionate only where it has infringed upon a weighty interest of thedtcus

United States v. Scheffe523 U.S. 303, 3081998). The Delaware Supreme Court rejected

Petitioner’'s Sixth Amendment argument as meritless, “because he was given therifyptor,
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and did in fact, present the defense of justification that Sudler’s testimony oategnestts to
the police would have allegedly supportedColes 959 A.2d at 24 A9. The Delaware
Supreme Court’s rejection of Petitioner’'s constitutional argument regarding thesiemcof

Sudler’s recorded statemeaiso rested in part ome state supme courts determination that
Sudler’s recorded statement was not material or favorable.

In this proceeding, Petitioner has failed to demonstrate thattoeded statement was
crucial to his conviction. As a result under the state rules of evidence, Sudler’s videotaped
statement was properly excluded, the trial court did not commit an error of comsétuti
dimension, and a review of the whole record demonstrates that the trial was furadignfesnt
Therefore the Court concludethat the Delawar&upreme Court’s rejection of Claim Six was
not contrary to, or involved an unreasonable application of, clearly established federal la

E. Claims Severand Eight: Jury Instructions

In Claim Sven Petitioner contends that the Superior Court violated his due process
rights by refusing to give specific jury instructions addressimegState’s burden to prove the
absence of sellefense beyond a reasonable douibt.Claim Eight, Petitioner argues that the
Superior Court should have giveseafdefensanstruction related to the lessecluded charges
of second degree murder and manslaughter.

As previously explained, questions relating to jury instructigeserally are not
cognizable on federal habeas review, because they are matters of stafeéasuprat Section
B. Petitioner presented Claims Seven and Eight to the Superior Court in his second Rule 61
motion. The Superior Court summarily denied the arguments under Rule 61(d)(2) and the
Delaware Supreme Court affirmed that decisi®ee Coles v. Stat&69 A.3d 858 (Table), 2017

WL 3259697, at *2 (Del. July 31, 2017).
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The Court will not address hvetherClaims Seven and Eigldare procedurally barred,
because theylo not warrant relieffor a more basic reasothey assert an issue of state law.
Under 11 Del. C. § 464, “[tlhe use of force upon or toward another person is justiiadh the
defendant believes that such force is immediately necessary for the purpose dingrotbec
defendant against the use of unlawful force by the other person on the present occasion.”
11 Del. C. § 464. Because selflefensds not an affirmative defense, a defendant is not required
to prove such a claim by a preponderance of the evideBes State v. Norma2013 WL
1090944, at *8 (Del. Super. Ct. Mar. 6, 2013). Rather, a defendant must produce “some credible
evidence spporting the defense that is sufficient to create a reasonable doubt regarding his
guilt.” Carter v. State663 A.2d 486 (Table), 1995 WL 439234, at *4 (Del. July 18, 1005
ultimately within the discretion of the factfinder to accept or rejed¢fandant’s claim o$elf
defense See Thomas v. Sta&92 A.2d 415 (Table), 1997 WL 45018, at *2 (Del. Jan. 16, 1997).

At the timePetitioner'scase was tried, the prevailing view under state law was that the
trial judge should not give seltdeferseinstruction to a charge that involved a reckless state of
mind, which would have included second degree murder and manslaugbéer State v.
Fletcher, 2015 WL 2438271, at *7 (Del. Super. May 19, 2015).

Contrary to Petitioner’'s assertions, the Superior Court provided the jury with a correct
statement of state law that did not relieve the state of its obligation to prove fadisittogs
every element ofthe offenses beyond a reasonable doubtSee Smith120 F.3dat 415.
Moreover, the Superior Court actually did instruct the jury ondefitnse as to second degree
murder and manslaughter. (D.l.-38t 108) As Petitioner cannot demonstrate that Superior
Court’s instructions on setfefense were smndamentally unfair that they deprived himeofair
trial and due process, the Court will de@iaims Seven and Eight for failing to present issues

cognizableon federal habeas review.
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F. Claims Nine-Eighteen: Ineffective Assistance of Defensgounsel

Two attorneys represented Petitioner during his criminal proceeding and direct appea
(D.I. 28-22 at 378) Defense counsel represented Petitioner during his trial and managed the pre
trial investigation. (D.l. 282 at 379) Appellate counsel represedtPetition on appealld. In
Claims Nine through Eightee®etitioner contendghat defense counsel provided ineffective
assistancéor nine different reasongPetitioner presentedekeClaims to theDelaware Supreme
Court when he appealed the denial of his second Rule 61 mobon.3Q at 24) Although the
Delaware Supreme Court affirmed the Superior Court’'s decision that timescleeére barred
under Rule 61(d)(2), which means that he procedurally defaulted the cldimsState
nonetheless addressthe nine Claims on their merits. Therefore, given the State’s waiver of
Petitioner’s procedural default, the Court will proceed to the merits of the Clainusl|.

The clearly established law governing the instant ineffective assistancensietaotaim
is the twepronged standard enunciated®tyickland v. Washingtod66 U.S. 668 (1984) and its
progeny. See Wiggins v. Smjtlb39 U.S. 510 (2003). Under the firStrickland prong, a
petitioner must demonstrate that “counsel’s representation fell below an bjsteéndard of
reasonableness,” with reasonableness being judged under professional normsgrav#ile
time counsel rendered assistancstrickland 466 U.S. a688. Under the seconsitrickland
prong, a petitioner must demonstrate “there is a reasonable probability that, botirfeelts
unprofessionakrrors, the resultof the proceeding would have been differentd. at 694 A
reasonable probability is a “probability sufficient to undermine confidence in thenogit Id.
at ®4. Althougha courtmay only grant relief for an ineffective assistance of counsel claim if
both Stricklandprongsare satisfied, a court may deny an ineffective assistance ofetalaisn
afterdetermining the petitioner made insufficient showingnjust oneprong. SeeStrickland,

466 U.S.at 700 (Failure to make the required showing of either deficient performance or
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sufficient prejudice defeats the ineffectiveness clginsee also United States v. ParkéRl F.
App’x. 109, 110 (3d Cir. 2015) (“We need only negate one prong to ref&cic&landclaim.”).

Finally, in order to sustain an ineffective assistance of counsel claim, iargstimust
make concrete allegations of actual prejudice and substantiate them omrislarsudismissal.
See Wells v. Petsqc841 F.2d 253, 259260 (3d Cir. 1991)Dooley v. Petsock816 F.2d 885,
89192 (3d Cir. 1987) Although not insurmountable, th8trickland standard is highly
demanding and leads to a “strong presumption that the representation was professionall
reasonable.”Strickland 466 U.S. at 689.

1. Claim Nine: Defense counsel did not test for gunshot residue

In Claim Nine, Petitioner contends tha¢fensecounsel was ineffective for failing to
have the victim’s coat tested for gunshot resitheeausea gunshot residue test may have
supported his justification defengéself-defense”) The only evidence suggesting that the
victim had a gun during the offense was Petitioner's own testimony,traeé withesses
affirmatively testified that they did natee the victim with a gun. (D.l. ZBat 41, 5661;
D.I. 283 at 2) In the absence @& weapon to matcl test forfirearm proximity through GSR
could not have been performed on the victim's clothingoreover, the medical examiner
testified that he id not notice any gunshot residue on the victim’s hand during thenpm$tm
examination. Giventhe absence of any evidenother thanPetitioner'sselfserving statement,
Petitioner’s contention thaesting the victim’s clothing for gunshot residway have supported
his theory of sellefensds pure speculation. In short, Petitionesigeculative claim fails both
prongs ofStrickland

2. Claim Ten: Defense counsel did not secure Sudler to testify
Next, Petitioner asserts that defense counsel provigdgfative assistance by failing to

have Sudler testify at trial This argument fails under both prongs of 8tacklandtest. First,
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defense counsel’s performance was not deficient becauseseltried, but failed, to secure
Sudler's appearance at tria In Petitioner's second Rule 61 proceeding, Defeosensel
provided a Rule 61 affidavit, wherein he explained that he issued a subpoena for Sudler and had
an investigator locate her, but she evaded service. (D222& 382, 399) Defense counsel
alsoexplained the Superior Courtfused his request fortib issue a bench warrant for Sudler.
Id. Second, as previously explained, the Court concludes that the Delaware Supreme Court
reasonably determined that Sudler’s testimony wedswaterial or necessarily favorable to the
defense. See suprat Section C. Therefore, Petitioner cannot establish prejudice because he
cannot demonstrate a reasonable probability that his trial would have ended erentiiésult
but for counsel’s failure to put Sudler on the witness stand.

3. Claim Eleven: Counsel failed to secure uniderfiied witnesses

Evidence at trial showed that Petitioner fired foll caliber slugs at the victim, and the
victim was struckn the back and sidey two of the four rounds. (D.l. 2B8at 108) During the
trial, Petitioner testified that the victim shot at him first, and that he returnedofidefend
himself. (D.l. 28-5 at 108).

In Claim Eleven, Petitioner contends that defense counsel failed to sesed s
unidentified eyewitnesses to the shooting he believes would have supported his theory of self
defense. In his Rule 61 affidavit, the defense counsel explained that he was unable to identify
other eyewitnesses to the shooting. (D.k228at 383) The ecord supports defense counsel’'s
conclusion that there were no other eyewitnesses. For insthecpplice interviewed eight
witnesses, and all but two reported hearmgy four shots. Only one witness, Carmen
Gonzalezreported hearing more than four gunshots to the palice she testified at trial that
she was “not really sure” about the number of shots she heard because she was sleeping at the

time of the murderIn addition, the victim was found unarmed. (D.I-28&t 108) In short, his
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recorddoes notsupportPetitionels assertion that there were other unidentified eyewitnesses to
the shooting that may have testified to hearing more than four shots. Therefore, he cannot
demonstrate a reasonable probability that he would not have been convicted but for defense
counsel’s failure to have the unidentified withesses appear and testify. at tria

4, Claim Twelve: Defense counsel failed to impeach Bailey and Evans

In Claim Twelve, Petitioner contends that defense counsel was ineffective for not
impeaching Baileyand Evans on crossxamination. According to Petitioner, Evans and Bailey
were friends and Evans told Bailey to lie about having witnessed the shootirsgehidefense
counsel should have exposed Bailey’s perjury and Evans’ bias. (D.l. 36 at 23; D.l. 28-20 at 7).
The following backgroundformation from Petitioner’s Opening Brief in his first Rule

61 appeal provides helpful information for evaluating tlaim:

Keith Evans, eyewitness.

Keith Evans lived a couple of blocks away fr¢Retitioner]and

knew him from a prior incarceration. He testified that he knew

Mr. Fairley for ten years and that the two were “associates.”

On the day of the incident, Evans was returning from the store

when he encountered Mr. Fairley on the street. Peopleadped

Mr. Fairley in a car looking for drugs. Evans testified that

Mr. Fairley went into an alley to retrieve drugs. Mr. Fairley

returned and told Evans his drugs were “gone again” and began

walking towardPetitioner’'slhome.

Evans testified that ken Mr. Fairley emerged frofiPetitioner’s]

home he had a bag of drugs and said “I told you he took my shit”

and that “he should have F'd him upgPetitioner]came out of the

house and a confrontation ensued. Evatased that Mr. Fairley

walked away, lten turned around and stated “Don’t even worry

about it. | got you. 1 got you tonight.” He testified that

[Petitioner]then “pulled his gun out” and shot about four or five
times. Mr. Fairley then passed out on the corner of the street.
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Tyrone Bailey, eyewitness.

Tyrone Bailey was identified as a State’s eyewitness in this case.
Two months prior to trial, the State sent the def@rsely material
informing the defense by letter that Bailey now claimed that his
statement had been based on what he had been sag tiy Keith
Evans.

Tyrone Bailey lived across the street frgRetitioner] and also
knew [Petitioner] from prior incarcerations. Bailey testified that
the area where the incidettiok place was known for shootings,
which occurred “every night.”

Bailey testified to witnessing the argument betwdBetitioner]
and Mr. Fairley. His testimony indicated that he did not know
Mr. Fairley’s name until he read the newspaper. During the
argument, he heard Mr. Fairley threafBetitioner] saying “when

the sungo down, I'll be back.” Although Bailey testified that,
“[ Petitionet just pulled out a gun and started shooting,” his later
testimony indicated he only heard the shots.

Defense counsel elicited testimony from Bailey that he knew
Evans, but did not further question Bailey regarding the State’s
disclosure that Bailey was testifying according to what Evans told
him to say. Bailey testified that he knew Evans “from the
program,” a reference to a Department of Corrections drug
treatment program. BaileywaEvans at the scene of the shooting,
standing across the street from where shots were firétk
reiterated that although Heeard shots, he “didn’'t see [the gun]
come out.” He heard the shooting while proceeding to a store and
his back was to the argument.

(D.I. 28-20 at 14-17).

As previously discussedailey’s testimonydid not amountto perjuy. See supraat

Section A. In additionthe record reveathat defense counsel effectively cr@seamined Bailey

and Evans, and argued the points made oss&xxamination in his closing argument to the jury.

Given these circumstance®etitioner has failed to demonstrate that defense counsel's

performance was deficient or that he was prejudiced by defense counsefexanmssation of

Bailey andEvans.
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5. Claim Thirteen: Counsel did not obtain an expert to supportthe
justification defense

In Clam Thirteen, Petitioner contends that defense counsel provided ineffective
assistance by failing to subject the State’s scientific evidence to meaningéusadhal testing
through the use of an expert who would have supported his justification defense. This argument
is unavailing, because Petitioner cannot demonstrate that he was prejudiced by thecdlasence
expert. Petitioneradmitted killing the victimand Is defense at trial was whether he reasonably
believed that the killing was justified. Thewvidence simply did not support his defense. The
police responded to the scene of the muwd#rin minutes of the shootinglhe victim had been
shot in the back and side by a .d&liber handgun, and four .45 caliber shell casings were
recovered from thecene.Policealso found several @m casings at the scenAccording to the
ATF examiner’s reportthe 9mm casings were fired from the same gyetall but one of the
9 mm casingsvere damaged and could not have been recently fineleed,Petitione’s trial
counsel arguethat the remaining 8m casing was evidence that the victim fired firShere
was however,no weapon found on or near the victim’s body, and eyewitnesses to the shooting
did not see the victim possess or fire a g@@ven this recorgdPetitioner cannot demonstrdtet
additional expert testimony would have been of any benefit tprhinh les, that itwould have
changed the outcome of the proceedings.

6. Claim Fourteen: Counsel failed to expose the State’s knowing use of
perjured testimony

Petitioner contends that defense counsel was ineffective for failing to expiegBa
trial testimony agerjury under crosexamination, because Bailey recanted his initial statement
to the policeprior to trial but testified consistently with his initial statemems previously
explained Bailey’s testimonydid notamount to perjury See suprat Secton A. Consequently,

defense counsel did not provide ineffective assistance by failing to emposistent perjury
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To the extent Petitioner asserts defense counsel could have more effectivelgxaroged
Bailey by using the recantation, he has not alleged or demonstrated a reasonable probability tha
such cross-examination would have changed the result of the proceeding.

7. Claim Fifteen: Counsel did not object to trial court’s response to juy
note

In Claim Fifteen, Petitioner asserts that defense counsel providedcinedf assistance
by failing to object to the Superior Court’'s response to a note requesting clarfioaterms
that are not defined by state statutdae Superior Court initiallynstructed the jury as follows:
“Cruel” refers to the malicious infliction of physical
suffering upon a humabeing. “Depraved” refers to a
mind that has ceased to care for human Iiflee word
“wicked” describes a bad or evil morality.

(D.l. 28-15 at 57).
During deliberations, the jury sent a note to the Superior Caguestingfurther
clarification of the wordsruel, wicked, and depraved. In response, the Superior {Dstmicted
the jury as follows:
Now, ladies and gentlemen, the three wgus$ mentioned
are not definedn the criminal code. When words are not
defined in the code, the jury is @ive the words their
commonly accepted meanings. The instructions give
some sense of their meaning, but beyond that you should
give the wordgheir commonly accepted meanings. There
is no further clarification for me give you.

(D.l. 28-15 at 55).

Petitioner argues thatdefensecounsel should have objected to the Superior Court’s
response to th@ury note His argument, howevetacks merif because the Superior Court’s
response was the only permissible answer tquityés request. The words “cruel, wicked, and

depraved” are not defined in the Delaw&ede and 11 Del. C. § 22actually providesthat

words not defined in the code be giveritlrcommonly accepted meaningAs the Delaware
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Supreme Court has noted, “the wotdsiel, wicked, and depraved indifference to human life’
are words with a commonlgccepted meaning, time honored in this State’s jurisprudence.”
Waters v. State443 A.2d 500, 506 (Del. 1982)Becauseobjecting to the Superior Court’s
response to the jury’s note would have been askingdbs to disregardelaware statéaw and
Delaware Supreme Court precedents reasonable to conclude that the Superior Couttldvo
have denied any objection mequest for an alternative clarification. Given these circumstances,
defensecounsel’sactions were professionally reasonable #&mwtitioner cannot demonstrate
prejudice.

8. Claim Sixteen: Defense counsel did not request a missing evidence
instruction

In Claim SixteenPetitioner contends defense counsel should have requested the Superior
Court todismiss his charges or have requested a missing evidence instruction becauseethe pol
did not test the victim’'s hands or clothes for gunshot residue. Petitioner asserssicinat
evidence, if collected, would have supported his justification defense.

This argument lacks merit. As previously discusseigde from Petitioner’s testimony,
there was no evidence that the victim possgss fired a gun. Without a weapon to match, the
police were not obligated to test for gunshot residue, and tests such as firearnitytbxough
gunshot residue could not have been performed on the victim’s clothivgmedical examiner
testified that he did not notice any gunshot residue on the victim’s hands. In addition, defense
counsel explained that it was his understanding that gunshot residue pressure tesenhad be
deemed legally or forensically unreliable when performed on a victim's handertain
circumstances. (D.l. 285 at 26) Given all of these circumstances, defense counsel did not

perform deficiently by not requesting dismissal or a missing evidence instructiotioneealso
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cannot demonstrate prejudice, because he cannot demonstrate a reasonabletypriblaabili
dismissal or a missing evidence instruction would have been granted.

9. Claim Seventeen: Defense counsel did not ask faeltdefense
instruction for second degree murder and manslaughter

Next, Petitioner argues that defense counsel was ineffective for failiegjuest aself
defensenstruction for the lessencluded offenses of second degree murder and manslaughter.
The trial transcripthowever reveals that th&uperior Court instructed the jury eselt-defense
for first degree murder and the lesswmluded offenses of second degree murder and
manslaughter, stating:

A defense raised by the defendant in this case against the

charge of murder in the first degree and the lessencluded

offenses thereunder is justification. The Delaware Code defines

this defense as follows: The use of force upon or toward another

person is justifiable when the defendant believes that such force is

immediately necessary for the purpose of protectingldiendant

against the use of unlawful force by the other person on the present

occasion.
(D.I. 285 at15) (emphasis added)Becausethe Superior Court did instruct the jury that the
defense of justification (i.e., seliefense)applied to the offenses of second degree murder and
manslaughter, Petitioner cannot demonstrate that he was prejudiced by defense Guiiosed’s

with respecto aself-defenseinstruction! Given Petitioner’s failure to demonstrate prejudice,

the Court will deny Claim Seventeen as meritless.

The Court acknowledges that Claim Seventeen may be based on Petitioner’s
misunderstandingabout the selfdefense instructioncounsel actually requested
Petitionercontends that “it was for the jury to decide whether they believed Petitioner’s
belief washeld recklessly or not, thus applying justification to that particular charge.”
(D.lI. 36 at 28). That howeverjs exactlywhat defense counsel requested when he asked
the Superior Court to use the followimgperfectsel-defense instructim “when an ator
subjectively but recklessly forms a belief that deadly force is necessargele
protection, he may be found ‘guilty’ of manslaughter, but must be found ‘not guilty’ of
murder in the first or second degree.” (D.l:28t 111 see alsd.l. 285 at96-100). In

fact, in his Motion for New Trial, defense counsel actually stated that the ‘Questi
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whether [Movant’s belief that Fairley was armed] was reasonably held or régkieks
should have been left to the jury to decide based on an instructioh edrrectly stated
the law.” (D.l. 28-5 at 99).

Neverthelesspn habeas reviewthe Court must focus on Petitioner's stated
argument -that defense counsel did not requeselkdefense instruction. This argument
is meritless, as aptigxplained by the State in Petitioner’s second post-conviction appeal:

Trial counsel objected to lessecluded offenses altogether,
arguing instead that an imperfesgl-defensanstructionwould be
more appropriate. Trial counsel argued that a reckless belief
(imperfectdefensg was not the same as a reckless killing. As a
result, trial counsel submitted a proposed jastruction regarding
[Petitioner’s] subjective state of mind.The trial court rejected
counsels proposednstruction (but the court agreed to insert the
word “subjectively” into thenstructior), andinstructecdthe jury on

the lesseincluded offenses oMurder in the SecondDegreeand
Manslaughter The trial court also instructed the jury on
justification — the use ofselfdefensein self-protection. The
court instructed the jury that the justification defenseapplied

to the lessefincluded offenses as well as to the firstlegree
murder charge. (“A defenseaised by the defendant in this case
against the charge ohurderin the first degreeand the lesser
included offenses thereundmrjustification” (emphasis added))
Trial counsel could hardly have performed outside the wide range
of reasonable repregation by failing to request that the judge
instructthe jury that thgustification defenseapplies to the lesser
included offenses. Because the trial candtructedthe jury on
justification for the lesseimncluded offenses|Petitioner’s] claim
has no support in the record and cannot be sustained.

Moreover, trial counsel filed a motion for new trial a week after
[Petitioner’s] trial, rearguing the imperfecselfdefense jury
instruction The State responded; and the Superior Court denied
[Petitioners] motion. The issue was raised on direct appeal as a
claim challenging the trial coug decision tanstructthe jury on

the lesseincluded offenses.[Petitioner] cannot establish either
deficient performance or resulting prejudice. His claim failshen
merits.

Coles v. State2017 WL 1247212, at *20-2ADel.) (emphasis added).
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10. Claim Eighteen: Defense counsel did not discuss peentence report
or present mitigating mental health factors

In Claim Eighteen, Petitioner contends that defense counsel did not review the
presentence report with him or present evidence of his history of emotional anchphisise,
and mental illness, as mitigation at sentenciimghis Rule 61 affidavit, defense counsel ex@ain
that Petitioner “never discussed his mental status or emotional problems [] as ibleposs
mitigating factor.” (D.l. 2846 at 122) As defense counsel did not have a basis for perceiving a
need to investigate any purported mergalemoticmal health issue, defense counsel did not
perform deficiently in not investigating or presenting such information at sentencing. In turn,
although defense counsel statieis Rule 61 affidavit that he could not recalhi# provided
Petitioner with a opy of the presentence report, Petitioner has not demonstrated a reasonable
probability that the result of his sentencing would have been different but for detemseits
failure to do so. For these reasons, the Court will deny Claim Eighteen agsseritl

G. Claims Nineteen through Twentyfour: Ineffective Assistance of Appellate
Counsel

In Claims Nineteen through TwenBour, Petitioner asserts that appellate counsel were
ineffective for failing to raise the following claims on direct appeal: (1&)State violate@®rady
by destroying exculpatory eviden¢ee. gunshot residue evidence that was never collected)
(20) the State engaged in prosecutorial misconduct by using Bailey’s perjured testimony;
(21) the Superior Court failed to issue a missing evidence instruction; (22) theo® Quent did
not respond correctly to the jury note regarding the definition of some terms in the instructions
(23) the Superior Court provided an incorreelf-defense jurynstruction; and (24) the Superior
Court faled to give aself-defense jurynstruction for the lesser-included offenses.

Claims of ineffective assistance of appellate counsel are evaluated undentbe s

Stricklandstandard applicable to trial couns&ee Lewis v. Johnsp859 F.3d 646, 656 (3d Cir.
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2004. An appellate counsel’s decision regarding which issues to raise on appealegictr
and appellate counsel is not required to raise every possibliivalous issue. See Smith v.
Robbins 528 U.S. 259, 288 (2000As a general rule, the presumption of effective assistance of
appellate counsel will be overcome “only when ignored issues are clearly strongehasan t
presented.” Smth, 528 U.S.at 285. In order to establish prejudice, a movant must show a
reasonable likelihood that the Court of Appeals would have resolved the case dyfferentl
appeal, if notfor counsel’'s deficiencies.See United States v. Mannjnd12 F.3d 835845
(3d Cir. 2000).

As previously discussedhe five claims of trial court errowhich provide the basis for
the instant appellate counsel ineffective assistance alleg#aicksnerit Therefore, Petitioner
cannot demonstrate a reasonable probability that the outcome of his direct appeal would have
been different but for appellate counsel’s failure to raise the errors on gipeetl aAccordingly,
the Court will deny as meritless Claims Nineteen, Twenty, Twemty, TwentyTwo, Twenty
Three, and Twenty-Four.

H. Claim Twenty-Five: Cumulative Error

In his final Claim, Petitioner contends that his allegations regarding defense tounsel
and appellate counsel’s ineffective assistance “had a cumulative and prejudégaloef the
proceedings.” (D.l. 3 at 40).

The United States Supreme Court has not recognized the concept of cumulative error

See Bush v. Carpentef26 F.3d 644, 686 n.16 (th Cir. 2019). As there is no clearly

8 SeeBuehl v. Vaughn166 F.3d 163, 174 (3d Cir. 19990ne element of effective
appellate strategy is the exercise of reasonable selectivity in deciding wduichests to
raise.”).
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established Federal law with respect to a cumulative error argument, it eyopsér that the
Court’s analysis is over and Petitioner is not entitled to habeas relieliaiar Tventy-Five.

The Third Circuit, howeverhas recognized the cumulative error doctrine on habeas
review, holding that “a cumulative error argument constitutes a-stane constitutional claim
subject to exhaustion and procedural defaultéllins v. Sec'y of Pa. D&pof Corr. 742 F.3d
528, 542 (3d Cir. 2014). Pursuant to the clative error doctrine,

[ijndividual errors that do not entitle a petitioner to relief may do

so when combined, if cumulatively the prejudice resulting from

them undermined the fundamental fairness of his trial and denied

him his constitutional right to dugrocess. Cumulative errors are

not harmless if they had a substantial and injurious effect or

influence in determining the jury verdict, which means that a

habeas petitioner is not entitled to relief based on cumulative errors

unless he can establish actual prejudice.
Fahy v. Horn,516 F.3d 169, 205 (3d Ci2008). With respect to ineffective assistance of
counsel claims, “cumulative review is proper ung8#rckland “only after the petitioner’s claims
“surmount the first prong of th&tricklandanalysis.” Pursell v. Horn 187 F. Supp. 2d 260, 363
(W.D. Pa. 2002) In other words, the attorney’s performance must be found to be deficient on
the individual claims of error before the errors can be aggregated to demamrsijiadece.

As an initial matter, it appears that Petitioner did not prederinstant cumulative error
argument to the Delaware Supreme Court in either of his Rule 61 appeals. Théione,
Twenty-Five is procedurally defaulted and, given Petitioner’s failure siabdish cause and
prejudice, or a miscarriage of justice, the Court concludes that the Claim islymadebarred
from federal habeas review.

Nevertheless, the Court alternatively denies Claim Twentg as meritless. As

previously discussed, ¢hCourt has also concluded th&etitioner's ineffective assistance

allegations concerning both defense and appellate counsel lack merit and did not cause any
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prejudice. BecausePetitioner has not demonstrdtéactual prejudice” even when tHédteen
Claims ae considered together, the Court will deny Clawenty-Five as meritless.

V. CERTIFICATE OF APPEALABILITY

When a district court issues a final order denying a 8 2&5dion, the court must also
decide whether to issue a certificate of appealabili§ee3d Cir. L A.R. 22.2 (2011). A
certificate of appealability is appropriate when a petitioner makes atésiilas showing of the
denial of a constitutional right” by demonstrating “that reasonable jurists would findstinietdi
court’s assessment of the constitutional claims debatable or wrd@®).).S.C. § 2253(c)(2);
Slack v. McDaniel529 U.S. 473, 484 (2000). If a federal court denies a habeas petition on
procedural grounds without reaching the underlying constitutional claims, the court is not
required to issue a certificate of appealability unless the petitioner denesdhrat jurists of
reason would find it debatable: (1) whether the petition statesichclaim of the denial of a
constitutional right; and (2) whether the court was correct in its procedural riding.

The Qourt has concluded th#te instant Petitiorfiails to warrant federal habeas relief
and is persuaded that reasonable jurists would not find this conclusite tebatable.
Therefore, the Gurt will not issue a certificate of appealability.

V. CONCLUSION

For the reasons stated, the instagtition for habeaselief pursuant to 28 U.S.G. 2254
is denied without an evidentiary hearing or the issuance of a certificate of dylggaladn

appropriate @er shall issue.
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