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ICT JUDGE:

This case ariseBom a dispute between Plaintiff Well Thrive LtdWell Thrive”) and
DefendanSemiLEDs Corporatioff SemLEDS") overa$500,000 deposfaidin connection with
a securities purchase agreem@titie Purchase Agreement”The Court presided overad-day
bench trialon March 2 and 3, 2020(D.I. 71(3/2 Tr.); D.I.72(3/3Tr.)). After trial, the parties
submitted proposed findings of fact and piostl briefs. SeeD.I. 75, 76, 77, 78, 79 & §0 This
opinion constitutes the Court’s findings of fact and conclusions of law pursuBote2(a)of
the Federal Rules of Civil Procedure

l. BACKGROUND

Well Thrive is the assignee tife Purchase Agreement to buy securities fisemiLEDs
Well Thrive paid SemiLEDs $#500,000 depostbward the purchase of a $1,615,000 convertible
promissory ote (‘the Note”). Ultimately, Well Thrivedid not pay the remaining $1,115,000 due
on the Noteanddemanded a return ats $500,000 deposit.SemiLEDs refused to return the
$500,000 deposit, asserting titatould be retained as liquidated damages.

Well Thrive filed its Complaint on June 21, 2017, asserting claims for declaratory judgment
and unjust enrichment in connection with SemiLEDs retentionthef $500,000 deposit.
SemiLEDs filed itsAnsweron August 11, 2017(D.1. 9). SemiLEDs filedits Amended Aswer
on December 10, 2019. (D.I. 60).

. FINDINGS OF FACT

This section contains the Court’s findings of fact on disputes raised by the parties during
trial, as well as uncontested facts to which the parties have stipulated.n Gediaigs of fact are

also provided in connection with the Court’s discussion of its conclusions of &®e.ir{fra8 IV).
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A. TheParties

1. Well Thriveis a Samoa corporation that is used as an investment vehicle by Chang
ShengChun (“Mr. Chang”)! (D.l. 62, Stipulated Fadto. 1) Well Thrive has no employees and
its only director throughout its existence has been Mr. Chang. (D.l. 7TrB& 30.

2. SemiLEDss a Delaware corporation with its principal place of business in Taiwan
(D.lI. 62, Stipulated FacNo. 3). SemiLEDs manufacturdseD lighting productswhich it sells
throughout the world. O(.I. 71 (3/2Tr.) at 19219).

B. Fact Witnessesat Trial

3. Mr. Changtestified at trial. Mr. Chang is a citizen and resident of Taiwar. 62,
Stipulated Fadio. 2. Mr. Chang speaks “a little” English, but cannot fully read Engliphl. 71
(3/2 Tr.)at 29. Mr. Chang has operated Welrive as a investment vehicle foapproximately
ten years.(ld. at 30).

4, Daniel Shih testified by deposition. Mr. Shih is the son of Mr. Chang’s longtime
friend. On occasioriMr. Shihadvises Mr. Chang about investments. (D.l. 71 (3/2 Tr.) at 31).

5. Christopher Lee testified at trial Mr. Lee is the Chief Financial Officer of
SemiLEDs, and has served in that position since 2014. (D.l. 62, Stipulated Fact No. 6).

6. Trung Doan testifiedat trial Mr. Doan is the Chairman and Chief Executive
Officer of SeniLEDs, and has served in those positions since 2(ID3. 62, Stipulated Facdo.
5;D.I. 71 (3/2 Tr.)at 160-161).

7. Peter Chiou testified by deposition. In 2014, Mr. Chiotfounded a company

called AircomPacific with Jan Lin anr. Shih. (D.l. 72 (3/3 Tr.) at58).

! Mr. Chang is referred to as Mr. Chun in the transcript.
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8. Christopher Prince testified by deposition. Mr. Prince is a partner at Lesmick Pri
& Pappas Mr. Princefiled this case on behalf of Well ThrivégD.l. 1; D.l. 72 (3/3 Tr.) at116-
118. Herepresented Well Thrivim this mattemuntil he withdrew as counsel in March of 2018.
(SeeD.1. 26).

C. The Proposed Mer ger

9. Mr. Chang, through Well Thrive, invested in Aircom Pacific when it was founded
in 2014, and he remains an investor todéy.l. 71 (3/2/ Tr.) at33-34 D.l. 62, Stipulated Fact
No. 7).

10. In 2016, AircomPacific desired to become a public company in the United States
by acquiring and merging into a publicly-listed company. (D.l. 62, p. 4, Stipulated Fact No. 8).

11. SemilLEDs was identified as a potential target for a merger with Aircom Pacific.
(D.I. 62, Stpulated FacNo. 9).

12.  Mr. Chiou andMr. Shih spoke withSemiLEDs’ CFQ Mr. Lee abouta merger
between Aircom Pacific and SemiLEDE.I. 71 (3/2 Tr.) at 115-117, 121).

13. In May of 2016,Mr. Lee sent an offer letter to Mr. Chiou and Mr. Shih. (B)X
The letter set forth terms for a proposed merger of SemiLEDs into Aircomd?awifuding the
following: (a) SemiLEDs would selb77,000 shares of its stock at $5.0€r share, totaling
$2,885,000, to be paid in two installmengs)d (b) SemiLEDs would subsequently borrow
$1,615,000, evidenced by a 0% convertible promissory ntit§. That letter was not signed.

14.  Thereatfter, in Julpf 2016, Mr. Doan sent Mr. Lin (of Aircom Pacific) a letter of
intentfor the mergerwhich Mr. Lin signed. (JT>9; D.l. 62, Stipulated Fadio. 10. The letter

of intent was nonbinding(JTX 9 at 3).
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D. The Purchase Agreement

15.  During discussions about the merger, in Joh&016, SemiLEDs and Aircom
Pacific signed a separate documerihe Purchase Agreemen{Jr X 1). Mr. Chiou signed the
Purchase Agreement on behalf of Aircom Pacifid.).

16. On August 4, 2016Mr. Chiou assigned all of his rights, title and interest in the
Purchase Agreement to Well Thrive, pursuant to an Assignment and Assumption of Purchase
Agreement that was executed by Mr. Chiou, Mr. Chang and SemiLEDs’ ChaiknabBoan.

(JTX 2; D.I. 62, StipulatedractNo. 13.2 SemiLEDs consented to the assignment of the Purchase
Agreement fronMr. Chiou to Well Thrive.(D.l. 62, Stipulated Facho. 14).

17. The Purchase Agreement contemplated the purchase of 577,000 shares of
SemiLEDs common stock, in two installments, at a total price of $2,88500R.1; D.l. 62
Stipulated FacNo. 16. These terms were the sametlassein the May 2016 offer letteirom
SemiLEDsabout the proposed mergeSeeJTX 8 D.I. 71 (3/2 Tr.) at 128-130).

18.  Well Thrive paid $2,885,000 to purchase the 577,000 of SemiLEDs common stock
by August 15, 201@ndthe stock was delivered by SemiLEDs to Well Thrivgayment for and
delivery of the common stock is not in dispute in this cf3d. 62, Stipulated Faddo. 17; D.I1.71
(3/2 Tr.) at 139, 181).

19.  Additionally, under the terms of the Purchase Agreement, Well Thrive agreed to
loan SemiLEDs $1,615,000, inést free. Specifically, Well Thrive agreed to purchase at the Note

Closing (defined below) and SemiLEDs agreed to sell and issue to Well Thrive then Nlote

2 Mr. Chang received information abdilie assignment and the Purchase Agreement from
Mr. Shih. (D.1. 71 (3/2 Tr.) at 4352-55). Mr. Shih asked Mr. Chang to sign the Purchase
Agreement (JTXL) and the Assignment and Assumption of Purchase Agreemen{JTX
(D.I. 71 (3/2 Tr.)at 9293). Mr. Chang did not read these documents before he signed
them, anche reliedon Mr. Shih’s explanations of their contentsd. Gt 5354).
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amount of $1,615,0000TX 1at§ 1.2, Ex. AD.l. 71 (3/2 Tr.) at 40,34). These terms wer@so
the same athose in the May 2016 offer letttom SemiLEDs (SeeJTX 8; D.l. 71 (3/2 Tr.) at
128-129.

20. The amount payable on the Note would be doe the earlier of (i)
SeptembeR9, 2017 and (ii) the occurrence of an Event of DefaullTX(1 at Ex. A).

21. Pursuant to the terms of the Purchase Agreement, SemiLEDs could repay the loan
either in cash or an equivalent amount of the company’s stock. (D.l. 71 (3/2 Tr.) at 135).

22.  In August 2016, Well Thrive, and several persons related to Well Treaae,
payments to SemiLEDs towards the Promissory Note. Mr. Chang, on behalf of Wi, WMmed
$500,000 on August 16, 201@.1. 71 (3/2 Tr.) at40-41L JTX 5). The othersubmitteds600,000.
(D.1. 71 (3/2 Tr.) at 42).

23. On August 30, 20165emiLEDs returnedhe $600,000sentby thoseother than
Well Thrive. (D.l. 71 (3/2 Tr.) at 42; D.I. 72 (3/3 Tr.) at8). SemiLEDs did not return the
$500,000 that Well Thrive haslired. (D.I. 71 (3/2 Tr.) at 42, 182-184; D.I. 7233Ir.) at7-8).2

24. The Purchase Agreement leaaumber of provisions relevant to this matter:

Section 1.3 defines the “Note Closing Date” as September 29, 2016. That section in full
states:

1.3 Note Closing; Delivery. The date on which the closing of such purchase and

sale of the Note occurs (thBlote Closing) is hereinafter referred to as thdote

Closing Daté and will be on or before September 29, 2016, the date that is ninety

(90) daysafter the date of this Agreement. The Note Closing will be deemed to

occur at the offices of Orrick, Herrington & Sutcliffe, LLP, 405 Howard Street, San

Francisco, California 94105, when (&)is Agreement and the Note have been

executed and delivered by the Company andhtestor, (B) each of the conditions

to the Note Closing described in Section 5 of &gseement has been satisfied or
waived as specified therein and (C) full payment oflnehase price for the Note

3 There isadispute regarding why the money was returteethe norWell Thrive senders
The Court need not decide that dispute, however, in order to render a decision in the case.
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(the“Note Purchase Pritghasbeen made by the Investor to thempany by wire
transfer of immediately available funds against physical delivery b dmepany

of a duly executed Note in the name of the Investor as is set forth on the signature
page hereto.

Section5 provides the “Conditions to Closing.” (JTX 1). Section &ohtains the
“Conditions to Investor’s Obligations at the Closings” and states:

The Investor's obligations to effect each Closing, including without
limitation its obligation to purchase the Shares or Note, aficaple, at each
Closing, are conditioned upon the fulfillment (or waiver by the Investor in its sole
and absolute discretion) of each of the following events as of each Closing Date:

5.1.1 the representations and warranties of the Company set forth in
this Agreement shall be true and correct in all material respects as of each
Closing Date as if made on such date (except that to the extent that any such
representation or warranty relates to a particular date, such representation
or warranty shall be truand correct in all material respects as of that
particular date);

5.1.2. the Company shall have delivered to the Investor a certificate,
signed by the Chief Executive Officer of the Company or the Chief
Financial Officer of the Company and dated as of each Closing Date,
certifying that the conditions specified in Section 5.1.1. above have been
fulfilled, it being understood that the Investor may rely on such certificate
as though it were a representation and warranty of the Company made
herein; and

5.1.3 the Company shall have delivered to the Investor a duly
executed certificate representing the Shares, and the duly executed Note, as
applicable, being purchased by the Investor at each Closing.

Section 5.2 containghe “Conditions to Company Obligations at the Closingsind
provides in pertinent part:

5.2.2 the Investor shall have tendered to the Company the Share
Purchase Price or the Note Purchase Price, as applicable, for the Securities
being purchased by it at each Closing by wire temsf immediately
available funds in accordance with the wire transfer instructions sebiort
Exhibit B hereto.
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Section 62.2. states:

If (a) the Company has completed its obligations under Section 5.1.1 and

5.1.2 and has tendered the Securities as required in 5.1.3, and (b) the Investor fails

to complete the obligations set forth in Section 5.2 or otherwise fails to consummate

the transaction by December 31, 2016, then the Company shall keep all cash
deposits made by the Investor as liquidated damage

25.  Closing did not occur by or on September 29, 205 by the “Note Closing
Date.” (D.I. 71 (3/2 Tr.) at 170).

26. SemiLEDs did not deliveto Well Thrive ‘a certificate, signed by the Chief
Executive Officer of the Company or the Chief Financial Officer of the Compahygated as of
each Closing Datégertifying that the conditions specified in Section 5Had been met. Instead,
Mr. Doan signed the certificate afttlinks” he sent ito his attorneys at Orrick Herringtdxefore
August 15, 2016. (D.l. 72 (3/3/ Tr.) at 23)he signed certificate was not offered into evidence.

27. SemiLEDs did not delivethe duly executed Note to Well Thrive. (D.l. 71 (3/2
Tr.)at42,158; D.I. 72 (3/3 Tr.) at 14®4). Instead\ir. Doan signed thilote ©On an unspecified
date (DTX 28)) andtestified that heprovided the Note to his attorneys at Orrick Herrington
(D.I. 71 (3/2 Tr.) at 157; D.I. 72 (3/3 Tr.) at 21-22).

28. The Note is undated and the Court has only the general testimony obdr.tBat
he sent the Note to “Orrick” at some point before September 29, 2016. There is no corroboration
or confirmation that the Note was sent or received, no evidence of the date on which itwas se
no evidence as to how it was sartd no evidencesao whom specifically it was sent (other than
a law firm). Thus the Court cannot find that the Note was delivéosahyone by the Note Closing
Date.

29.  Well Thrive did not pay the remaining amounts due for the Promissory Note by the

Note Closing Date. SeeD.I. 71 (3/2 Tr.) at 56, 170).
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30. OnDecember 16, 2016two and a half months after the missed closBemiLEDs
sent a letter to Well Thrive demandipgyment othe additional $,115,000million for the Note
contemplated by the Purchasgreement.(JTX 10; D.I. 71 (3/2 Tr.at54, 173).

31. On January 6, 2017, Well Thrive's lawyaespondedstatingthat Well Thrive
would not lend additional funds to SemiLEDs and demanding return of the $5@@00€itthat
Well Thrive had previouslpaid (JTX 11; D.l. 72 (3/3 Tr.) at 81).

32.  Well Thrive did not pay the additional amounts due.

33.  SemiLEDs did not return Well Thrive’s $500,088posittowards the purchase of
the Note.(D.l. 71 (3/2 Tr.) adl1; D.I. 72 (3/3 Tr.) at 81)SemiLEDs asserted thatwias entitled
to retain Well Thrive’s $500,008epositas liquidated damages pursuant to the terms of Section
6.2.2. of the Purchase Agreeme@TX 10).

34. OnJune 21, 201%Vell Thrive filed its Complaint.

E. The Purported Settlement

35. The engagement lettgoverningMr. Princes represerdtion of Well Thrive in this
litigation had separate signature blocks for Mr. Chiou, as an individual, and for WaeleThri
(D.I. 72 (3/3 Tr.) at 118). Mr. Chiou did not sign the engagement lettaVér Thrive. (d).
Mr. Chang signed the engagement letter for Well Thr{izel. 71 (3/2 Tr.) at 44; D.l. 72 (3/3 Tr.)
at 118). Mr. Chiou and Well Thrive were separate clients of Mr. Prince’s fifhl. 72 (3/3 Tr.)

at 147).

4 Onthe same daysemiLEDs’ Board of Directors held a meeting during which it decided
not to proceed with the proposed merg@hvAircom Pacific. (D.l. 71 (3/2 Tr) at 132;
175). The parties dispute the relevance of the merger (or rather the failue roktiger
to occur) to the current dispute regarding the Purchase Agreement. The Court does not
find the merger and the Purchase Agreement to be as unrelated as SemiLEDs,dugges
again, the Court need not decide that dispute to render its decision.
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36.  Mr. Chang speaks limitenglish. He relid on Mr. Shihto interpret nformation
regardingthis litigation to him. (D.I. 71 (3/2 Tr.) at 45, 48

37. Mr. Shih asked Mr.Chiou to handle the case for Well Thrive, including
communicating with counsel. (D.l. 72 (3/3 Tr.) at 87).

38.  Mr. Prince was uncertain whether he had ever communivatedr. Shih. (D.I.

72 (3/3 Tr.) at 126, 128, 148). Mr. Princeneverspoke to Mr. Chang. (D.l. 72 (3/3 Tr.)1&6,
128, 148-49see alsd.l. 71 (3/2 Tr.) at 445).

39.  Mr. Prince sent bills for the litigation to Mr. Chiou and to Mr. Chang. (D.l. 72 (3/3
Tr.) at 88). Mr. Chiou did not pay the litigation billdd.§

40.  Mr. Shih was involved in payment of the legal féasthe litigation. (D.I. 72 (3/3
Tr.) at 8390). After receiving the seconaund of bills, Mr. Shih became concerned about the
costs of the lawsuit and began to complain to Mr. Chiou. (D.l. 72 (3/3 Tr.) at 90).

41.  Mr. Shiheventuallytold Mr. Chiou that the case was a “waste of money” because
the fees might exceed the amount recovered. (D.l. 72 (3/at18495).

42.  Mr. Shih asked Mr. Chiou to speakitiv SemiLEDs to see ithe case could be
settled (D.1. 71 (3/3 Tr.) at 108.09)> Mr. Chiouthenasked Mr. Lee about setthentout Mr. Lee
informed him that SemiLEDs would not pay any money to settle. (D.l. 72 (3/3 Tr.) at 109).

43.  Mr. Chiou reported this information to Mr. Shih and Mr. Shih told Mr. Chiou “to
go settle it.” (D.I. 72 (3/3 Tr.)at 92. Mr. Chiou contacted Mr. Prince and they decided to settle

the case on terms that involved each party walking away and paying its own fees saital“sogt

5 Mr. Shih denies that he ever spoke to Mr. Chiou about settlement of the case. (D.l. 71 (3/2
Tr.) at 111). The Court findbat testimony to be not credible.
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the bleeding” of attorneys’ feegD.l. 72 (3/3 Tr.)at 92, 110).Mr. Chiou discussed settlement on
those terms with Mr. Shih and Mr. Shih “sighed” aaid“go for it.” (D.l. 72 (3/3 Tr.)at 9293).

44.  Mr. Chiouthentold Mr. Prince to settle the case on the tetiney had discussed —
i.e, awalk-away. (D.l. 72 @3/3Tr.) at 9293). When he did so, Mr. Chiou believed that he had
authority from Mr. Shih to agree to settle on those terms for Well Thivé .72 3/3Tr.) at 110
111).

45.  Neither Mr. Chiou nor Mr. Shih is employed by Well Thrive. (D.l. 71 (3/2 &tr.
30).

46.  NeitherMr. Chiou nor Mr. Shih has authority to settle a lawsuit. Mr. Chang is the
only person authorized to settle a lawsuit. (D.l. 71 (3/2 Tr.) at 46).

47.  There is no evidence that Mr. Chang authorized Mr. Shih, Mr. Chidedr
Thrive’s lawyers to settle this lawsuiMr. Chang did not speak to Mr. Shih or Mr. Chiou about
settling this lawsujtandhedid not authorize either of them to settie tawsuit (D.I. 71 (3/2 Tr.)
at48-49).

48.  Mr. Prince did not speak to Mr. Chaafout the settlememotwithstanding that
Mr. Chang had signed the engagement letter with his firm for Well Thrive — not Mr. Chiou.

49.  On November 27, 2017, counsel for Well Thrive wrote an email to counsel for
SemiLEDs, stating: “Our ADR conference is coming up next week . Have you had the
oppatunity to speak with your client about settlement along the lines we discus@e@X’ 7).

This referenced a discussion between Mr. Prince and SemiLEDs caninskich theyhad

discussedinter alia, the costs ofhelitigation. (D.l. 72 (3/3Tr.) at 12-125).

10
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50. Mr. Prince told SemiLEDs counsel that he “didhave any authority frorfhis]
clients for any specific number,” but that he felt that he could “convince [his] atiesdttie for
something far less than the amount demanded.” (D.l. 72 (3/3 Tr.) at 124).

51.  On November 29, 2017, counsel ivfell Thrive emaiéd counsel forSemiLEDs
stating: “l understand from my client that the parties have reached some accommodaliam
told that the parties have agreed to a dismissal with each side tdsbean costs.Can you
confirm with your client?”(DTX 8, at 1; D.I. 723/3Tr.) at 125). The email also statedi have
prepared a stipulation for dismissal. Let me know if the form is acceptafiErX 8). The
proposed stipulatiostated

IT IS HEREBY STIPULATED by and between Plaintiff Well Thrive Ltd. and

Defendant SemiLEDs Corporation, through their undersigned counsel and subject

to approval by the Court, as follows: The complaint on file in this action be

dismissed, without prejudice, in its entirety pursuant to Federal Rule of Civil

Procedure 41(a)(1), with each party to bear its own attorneys’ fees &tsd co
(DTX 8 at 2;D.1. 72 (3/3Tr.) at 128-129).

52.  Mr. Prince could not represent thathen he prepared the stipulation and sent it to
SemiLEDs counsel, he “believed that that is what the parties had agreed 10.72((3/3 Tr.) at
129).

53.  On November 30, 2017, counsel for SemiLEDs responded to the November 29
email stating: “We have been in touch with our clieniVe are also unaware of any formal
settlement agreement but we can prepare one, if that is agreeable t@/gotonfirm that the
parties hae agreed to bear their own costs and attofrfegs but the stipulation for dismissal has
to be with prejudice, not without prejudiclone of us want another case to be filBtease revise

the draft stipulation to refletwith prejudice.

11
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54. Later thaday, Well Thrive’s counsel responded: “lI don’'t have a problem revising
the stipulation, but if the suit is dismissed with prejudice, we do need a formal agteeithe
mutual releasesl’m happy to let you take a crack at the first draft.” (D34t 12).

55. SemiLEDS$ counselresponded “OK. Please revise the stipulation and we will
prepare a draft settlement agreement with mutual relea@$X 9 at 1; D.I. 728/3Tr.) at 129
131).

56. On December 1, 2017, Delaware counsel for Well Thrive forwarded to counsel for
both parties a draft letter to Magistrate Judge Thynge to inform her pétties’ settlementOn
the same day, counsel for SemiLEDs proposed a change in the draft letter to say thtiethe pa
have reached a settlemddeleting proposed Iguage that said “in principlg’and, furtherthat
the parties are in the process of preparing a formal settlement agreemenstgnudation for
dismissal and expect to complete the settlement within two we¢Bkis 72 (3/3 Tr.) at 133.34)8

57.  Onthe same day, December 1, 2017, Delaware counsel for Well Thrive circulated
a reviseddraft of the letter to Magistrate Judge Thynge and all counsel approved the letter
(DTX 13 at 12).

58. On December 1, 2017, Delaware counsel for Well Theeat the letter to
MagistrateJudge Thynge. (D.l. 23-1, Ex. KT.he letter stated:

| am local counselo the Plaintiff in this matter. | am pleased to report that the

parties have reached a settlement of the case and are in the process of preparing a

settlement agreement and stipulation of dismissal which they expect to complete in

the next two weeks. Ehparties believe that the teleconference scheduled before
Your Honor on Tuesday December 5 to discuss ADR is not necessary.

6 In its proposed findings of facBemiLEDscites to DTX 11to support the discussions
regarding the draft letter.(D.l. 75, 180). DTX 11, however, was not admitted into
evidence. Thus, the Court relies on the witness testirabtmal to make this finding.

12
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59.  After receiving thdetter, Magistrate Judge Thynge took the telephone conference
to discuss ADR off the calendafD.l. 18).

60. On December 4, 2017, counsel for SemiLEDs forwarded a draft settlement
agreemento counsel for Well Thrive(DTX 14). The draft provided for a dismissaltbie action
with prejudice, with each party to bear its own costs and attorneys’ fees, and relgtases
(DTX 14 at 23). In response, counsel for Well Thrive said he would triegpondby the next
day. (DTX 15).

61. On December 19, 2017, counsel for Well Thrive sent an email to counsel for
SemiLEDs with what he described as a “few minor revisions” to the dratrsetit agreement
(DTX 16 at 1). He noted that he had not been able to obtain final confirmation from his client
about the settlement(d.; D.I. 72 (3/3 Tr.) at 140).

62. On the same day, counsel for SemiLEDs wrote to couns&V/élirThrive that he
agreed with all othesuggested changes, except the proposed deletion of Jrwejilndice” in one
place (DTX 17 at 1). Counsel for the parties then exchamdellow-up emails and¢ounsel for
Well Thrive said “OK.” (DTX 17 at 1;D.l. 72 @3/3 Tr.) at 142142). Mr. Prince signed ofbn
drafts of the settlement documents including dismissal of the action with pregudiceaivers of
fees and costs to be sent to clients for signature. (D.l. 72(3/&8t 139).

63.  Mr. Princetestified thatat that timehe also communicated that he needed to get
client approval for the settlement. (D.l. 72 (3/3 Tr.) & ¢4Did you ever even communicate to
[SemiLEDS counsel]that you needed still after even saying okay to get client apbfovthe
settlement? A. Yes. | believe | communicated that to you many tines.

64. On December 21, 2017, counsel for Well Thrive forwarded to SemiLEDs’ counsel

a proposed stipulation falismissal of the action with prejudicéDTX 18 at 1; D.I. 723/3Tr.)

13
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at 142143). The proposed stipulation recitetdT IS HEREBY STIPULATED by and between
Plaintiff Well Thrive Ltd. and Defendant SemiLEDs Corporation, through theircaspe&ounsel,
that this action be dismissed with prejudice with each party#o ils own attorneys’ fees and
costs.” (DTX 18 at 2).

65. On the same day, counsel for SemiLEDs forwarded comments on the proposed
stipulation to counsel for Well ThrivdDTX 19 at 22). On DecembeR6, 2017, counsel for Well
Thrive respondedith: “The changes are fine with me(DTX 19at 1). On DecembeR7, 2017,
counsel for SemiLEDs wrote to counsel Wfell Thrive: “So we are all good. Our client has
signed [the settlement agreemerR]easebtainyour client’s signature and let’s wrap this up this
week.” (DTX 19 at 1).

66. Attheend of Decembe2017,Mr. Chiou left Arcom Pacific.(SeeD.Il. 71 (3/2Tr.)
at 65-67). Soonafterthat, Mr. Chang learned for the first time that settlement disns$ad
occurredwithout his authorizatiod (D.l. 71 (3/2 Tr.) at 6769). He instructed Mr. Shih faut a
halt to the discussions. (D.l. 71 (3/2 Tr.) at 69).

67. On February 26, 2018, Lesnick, Prince & Pappas and Delaware counsel for Well
Thrive jointly moved to withdraw as counsel of record for Well Thriy®.l. 19). The motion
and itssupporting declarations cited a breakdown in communications, irreconcilable nitkést
a conflictof interest, and nepayment of fees as the reasons fomtogion to withdraw. (D.l. 19
at2; D.1. 191 T 2; D.I. 192 1 2). On March 26, 2018, this Court granted the motions to withdraw

(D.l. 26).

SemiLEDs asserts that Mr. Chang’s testimompoiscredible anthconsistent wittasworn

declarationsubmitted to te Court. (SeeD.l. 75 §191-95;D.l. 76 at 14. The Court,

however, listened carefully to Mr. Chang’s testimony and the -@xasination about
purported inconsistencies. The Court found Mr. Chang to be a credible witness.
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68. On March 13, 2018, SemiLEDs filed a motion to enforce the settlement agreement
that it believedhe parties had eghed (D.I. 21).

69. On March 27, 2018, Well Thrive, through new counsel, opposed the ntotion
enforce the settlement agreemand submitted a declaration from Mr. Chang attesting that he had
not agreed to the settlement. (D.I; B7l. 27-1; DTX 1).

70.  The Court denied the motion, noting that there remained a question as to whether
Well Thrive's former lawyers and Mr. Chiou had authority from Well Thrive to settle this case
(D.1. 38). The Court allowed limited discovery on the issue.

71. OnDecember 102019,SemiLEDs amended isnswerto assertwo affirmative
defense: (1) that “[t]he claims asserted in the Complaint are barred because the parties to this
litigation entered into a valid and enforceable settléfnand @) that the claims are barred by
accord and satisfaction(D.l. 60 at 4).

1. LEGAL STANDARDS

A. Declaratory Judgment

Claims for declaratory relief are governed by the Federal Rules of Cogé&ure anthe
Declaratory Judgment AcSeeFed. R. Civ. P. 57; 28 U.S.C. 88 22P202;see also Akzona Inc.
v. E.l. du Pont de Nemours & C&62 F. Supp. 603, 615 (D. Del. 1987) (citiagka B.V. of
Arnhem, Holland v. E.Il. Du Pont de Nemours & (Cail9 F. Supp. 356, 360 (D. Del. 1982)).
“Under the Declaratory Judgment Act, this Court m@glare thérights and other legal relations
of parties to dcase of actual controversy within its jurisdictién.Enka 519 F. Suppat 360
(quoting 28 U.S.C.8 2201) see alsaZimmerman v. HBO Affiliate Grp834 F.2d 1163, 1170
(3d Cir. 1987) (“The Declaratory Judgments Act provides that a coway declare the rights and

other legal relations of any interested party seeking such declaration’ (citing 28 U.S.C.
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§ 2201)). The decision to grant or withhold a declaratory judgmeotoismitted to the discretion
of the district court.Zimmerman834 F.2d at 1170.

Before a federal court may grant a declaratory judgment, there must be a live disput
between the partiedd. (citing Cutaiar v. Marshall 590 F.2d 523 (3d Cid979)). There must
be a substantial controversy between parties having adverse legal intesaffisieht immediacy
and reality to warrant issuance of a declaratory judgmé&he fundamental test is whether the
plaintiff seeks merely advice or whether a realsgioe@ of conflicting legal interests is presented
for judicial determinatiori. Zimmerman834 F.2d at 1170.

A declaratoryjudgment is appropriate where it wilt(1) clarify and settle legal relations
in issue and (Zerminate and afford greatelief from the uncertainty, insecurity, and controversy
giving rise topresent action.”Delaware State Univ. Student Haug Found. v. Ambling Mgmt.
Co, 556 F. Supp2d 367, 374 (D. Del. 2008) (quotirgruntal & Co., Inc. v. Steinber@37 F.
Supp. 8589 (D.N.J. 1993)).“The real value of the judicial pronouncement . . . is in the settling
of somedisputewhich affects the behavior of the defendant towards the plaintiff.” Delaware
State 556 F. Supp2d at 374(emphasis in original)see alsdRhodes v. Stewar88 U.S. 1, 4
(1988). Adeclaration interpretingontractualrelationshipsvhen the relief soughtould affect
present behavior of the contracting pariesan appropriate claim for declaratory reliebee
Delaware State556 F. Supp2d at 374(citing Burger King Corp. v. Family Dining, Inc426 F.
Supp. 485 (E.D. Pa. 1977)).

B. Unjust Enrichment

“Unjust enrichment is defined as the unjust retention of a benefit to the loss of another, or
the retention of money or property of another against the fundamental principles efQustiity

and good conscience.'Schock v. Nash732 A.2d 217, 232 (Del. 1999) (citation and internal
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guotation marks omitted)The elements of unjust enrichment under Delaware law ‘§ig:an
enrichment, (2) an impoverishment, (3) a relation between the enrichment and intypogstjs
(4) the absere of justification, and (5) the absence of a remedy provided by lawetnec v.
Shrader 991 A.2d 1120,1130 (Del. 2010)In evaluating a partg claim for an equitable remedy
based on unjust enrichmetipwever, tourts inquire at the threshold as toetlfer a contract
already governs the partieslationship” Vichi v. Koninklijke Philips Elecs. N.\62 A.3d 26, 58
(Del. Ch. 2012)citing MetCap Sec. LLC v. Pearl Senior Care, Jido. 2129VCN, 2007 WL
1498989 (Del. Ch. May 16, 20Q7)"“It is a wel-settled principle of Delaware law that a party
cannot recover under a theory of unjust enrichment if a contract governs the relationsbgnbetw
the contesting parties that gives rise to the unjust enrichment clgiicht, , 62 A.3dat58 (citing
Wood v. Coastal States Gas Cor01 A.2d 932, 942 (Dell979) (“Because the contract is the
measure of plaintiffs right, there can be no recovery under an unjust enrichment theory
independent of it.”)).

C. Enforcement of Settlement Agreement

A district court has jurisdiction to enforce a settlement agreement entered into by litigants
in a case pending before iSee Leonard v. University of Delawa04 F. Supp. 2d 784, 786
(D. Del. 2002). “A party seeking to enforce [a] settlement agreement hasuttiet of proving
the existence of [a] contract by a preponderance of the evideScawartz v. Chas@o. 4274
VCP, 2010 WL 2601608, at *4 (Del. Ch. June 29, 2010) (internal citatiomtted); see also
Williams v. Chancellor Care Center of Delmalo. 06G05-146 MMJ, 2009 WL 1101620, at *3
(Del. Super. Ct. Apr. 22, 2009YUnder Delaware law, contract formation is a question of fact.”
Sheets v. Quality Assured, Inblo. N14G03-010 VLM, 2014 WL 4941983, at *2 (Del. Super.

Ct. Sept. 30, 2014) (citations omitted). Three elements are necessary to proveaeheegisa

17



Case 1:17-cv-00794-MN Document 84 Filed 11/30/20 Page 19 of 24 PagelD #: 1234

enforceableontract (1) the intent of the parties to be bound by it; (2) sufficiently definite terms;
and (3) considerationd.

Generally “[w]herean attorney of record accem settlement offer on behalf of his client,
either orally or in writing, a binding contract is created. The attorney is peestorhave the
lawful authority to make such an agreemendilliams 2009 WL 1101620, at *3An attorney
however must havectual authority from his client to bind that cligiotany settlementNagyiski
v. SmickNo. U507-08-0055, 2009 WL 5511159, at *2 (Del. Ct. Com. PI. Dec. 9, 2008)ere
an attorney consents to the settlement of his client’'swiiseut the actuatonsent of the client,
the settlement will not be binding on the clienidynerv. News JournalNo. 95A12-004, 1996
WL 659005, at *4 (Del. Super. Aug. 27, 1996) (citidtken v. Nal Fire Safety Counsellors
127A.2d 473 (DelCh. 1956); see alsavlontgomery v. AchenbacNo. 04G11-048WLW, 2007
WL 1784080, at *2 (Del. Super. Ct. May 17, 2007}.is the cliert’s burden to rebut a presumption
[that its attorney had] lawful authority Williams 2009 WL 1101620, at *3.

Y DISCUSSION

A. Declaratory Judgment

Thereis no dispute that there issaibstantialand immediatecontroversy betweethe
parties Well Thrive paid SemiLEDa$500,000 deposibward the purchase of the Ngtersuant
to the Purchase Agreement. Well Thrive asked fontbeey back after thidote Closing did not
occur. SemiLEDs refused to return the money.

The Purchase Agreement is at the heart op#itees dispute. Interpretation of a contract
is ultimately a question of law*When interpreting @ontract, the role of a court is to effectuate
the parties’ intent Lorillard Tobacco Co. v. Am. Legacy Found03 A.2d 728, 739 (Del. 2006).

The “combination of the parties’ words and the plain meaning of those words where no special
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meaning is inteneld” however,constrains a court in its interpretation of that contragt. “If a
writing is plain and clear on its facee,, its language conveys an unmistakable meaning, the
writing itself is the sole source for gaining an understanding of inte@ifYy Investing Co.
Liquidating Tr. v. Cont'l Cas. Cp624 A.2d 1191, 1198 (Del. 1993).

Section 6.2.2 of the Purchase Agreemerihésprovisionon which SemiLEDs relies to
retain the$500,000 deposit. Section 6.2.2 states:

If () the Company has completed its obligations under Section 5.1.1 and
5.1.2 and hastendered the Securitiesas required in 5.1.3nd (b) the Investor fails
to complete the obligations set forth in Section 5.2 or otherwise fails to consummate

the transaction by December 31, 20ftten the Company shall keep all cash
deposits made by the Investor as liquidated damages.

(JTX 1 at § 6.2.2) (emphasis adde®oth parties agree that682.2 is not ambiguowsnd should
be interpreted according to its plain meaning.

Well Thrive argues thahe plain meaningf § 6.2.2is that SemiLEDs may not keegs
liquidated damagesny morey paidunless and untibemiLEDshas deliveredhe Securities(i.e.
“[tlhe Sharesthe Note and the shares of Common Stock of the Company issuable upon conversion
of the Note” (JTX 1at8§ A)) to Well Thrive(JTX 1 at 8§ 5.1.3 SemiLEDs argues that, when read
in conjunction with other clauses of the contr&ds,.2.2 imposes “concurrent conditions” on the
partiesthat allow SemiLEDs to retain Well Thrive’s money

The Court agrees with Well Thrive. The plain meaning of the words in 8i§ih&two
conditions must be met before SemiLEDaykeep the $500,000 deposkirst, SemiLEDs must
havecompleted its obligations und885.1.1 and 5.1.2 and tendered the Securdsesequired in
8 5.1.3and secondWell Thrive must have failed to complete its obligations set forth in § 5.2.
Only “then” shall SemilEDs keepa deposit as liquidated damages. Here, however, only one of

those conditions occurrede., Well Thrive did not pay the balance of the money.diiee other
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condition requiredsemiLEDsto deliver toWell Thrive a duly executed certificate representing
the shares anithe duly executed Note. That did not occur.

The Court disagrees thidie conditions set forth in 8§ 6.2.2 are “concurrenbéctionsl.1
and 1.3 of the Purchase Agreemset forth the procedurdsy which SemiLEDs’ sale of shares
and the Note, respectively, would clogoth clausesequire “full payment . . . by wire transfer”
by Well Thrive “against physical delivery” of ttshare certificates and Noténdeed, 88 1.1. and
1.3 contemplate a proge where (a) payments would be made wine transfer” “on or before”
specified dates, (b) other conditions of the Purchase Agreemoeid be “satisfied or waived,”
(c) “physical delivery” of securities would be made, aftdrich point (d) the closings Wi‘be
deemed to [have] occurred” at Orrickhe sale of shares was “deemed” closed when both the
money and shares wedelivered to the respective parties

Similarly, SemiLEDs argument thdelivery ofthe Note to its lawyers at Orrick (rather
than Well Thrive) constituted performance is unavailing. Initially, there is scant evidence
beyond uncorroborated general testimertphat such a delivery occurred all, let alone by the
Note Closing Date (SeeCourt’s FindingNos. 2628). Moreover, SemLEDs argument runs
counter to both the plain language of the PurcAageement and the parties’ conduct in practice.
The Purchase Agreement specifies delivery td'ltheestor” (alk/a Well Thrive), not to a lawyer.
Indeed, this is what happened in connectiith the sale othe SemiLEDS shaes Theevidence
was thatSemiLEDs delivered shaeto Well Thrive (D.I 72 (3/3 Tr.) at52-53). There was

apparentlynot a simultaneous exchangeOrrick
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Accordingly, the Counwill enterdeclaratory judgment that SemiLEDs was not authorized
under 86.2.2 of the Purchase Agreement to retain Well Thrive’s $500,000 deposit because a
condition precederih § 6.2.2was not satisfied

B. Unjust Enrichment

As noted above, “a party cannot recover under a theory of unjust enrichment if atcontra
governs the relationship between the contesting parties that gives rise to the uighstesr
claim.” Vichi, 62 A.3d 26, 58 (Del. Ch. 2012ere theparties agree that the Purchase Agreement
is the document governing their relationship and this dispute. Well Thrive paid0$B0inder
thePurchase greementowards the purchase of the Not®emiLEDs asserts that it can keep that
money based on tHeurchase greement. The Purchase Agreemegbverns the relationshigt
issue here andhereforeWell Thrive’s unjust enrichment claim must fail

C. Enfor cement of Settlement Agreement?®

The Court acknowledges that Mr. Prince appears to have agreedettleanentwith

SemiLEDs Although le testified that he informed SemiLEDs “many times” thatneeded

8 Well Thrive asks the Court tmrder SemiLEDs to return Well Thrive’s advance payment
as “further necessary or proper relief based on a declaratory judgment . . . aftealvkas
notice and hearing.” (D.l. 78 at 16-18) (citing B. Braun Medical Inc. v. Alufit
Laboratories 124 F.3d 1419, 1428 (Fed. Cir. 1997) (quoting 28 U.S.C. § p20hpt,
however, is not the relief requested in Well Thrive’s Complairihe Pretrial Order(See
D.I. 1917 (“Well Thrive is entitled to a judicial declaration that tigeiidated damages
provision is unenforceable and it is entitled to a return of $500,000 paid toward the Note
purchase.”)D.l. 62 at 6 (Whether Well Thrive is entitled to a judicial declaration that
SemiLEDs was not authorized under the terms of theH@dse Agreement to retain Well
Thrive’s $500,000 deposit, because a condition precedent to enforcement of the Purchase
Agreement’s liquidated damages clause was not sati$jied

o SemilLEDs asserted two affirmative defensemforcement of a settlement agreement and
accord and satisfaction. The two defenses are based on the same facts andSemiLE
addressed the two defenses together in its papers. The Court addresses thematbge
well.
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approval ofhis client, including after he signed off on the settlement documents, he agre#d that
had been communicated to SemiLEDs that there watlamsent. (D.l. 72 (3/3 Tr.) at 14011).
Indeedthe correspondendeetween Mr. Prince and SemiLEDs counsel supports tBaeD(T X
79, DTX 13-19). Thus, itis Well Thrive's burden to rebut a presumption that Mr. Prince had
lawful authorityto settle the caséwilliams 2009 WL 1101620, at *3.

Well Thrive has met its burden. Mr. Prince did not have actual consent of his client.
Mr. Chang signed the engagement letter for Well Thrive, not Mr. Chiou. Mr. Chang was the
person to whom billsvere senfor work done for Well Thrive. Mr. Chang is the only person with
authority to settle this casé. Yet Mr. Prince never discussed the settlement with Mr. Chang and
there is no suggestion thitr. Princeever asked Mr. Chiou if Mr. Chang had egd to the
settlementor Well Thrive The Court finds credible Mr. Chang’s testimony that he was unaware
of settlement discussions until after Mr. Chiou left Aircoimdeed, there is no evidence that
Mr. Chang knew about or gave authorizatiorengagéen settlement discussions, let aldoethe
settlement Thus, the Court finds that there wabinding contract formednd as such, the Court
will not enforce thesettlementagreement against Well Thrive

V. CONCLUSION

For the foregoing reasons, the Court finds thaf\Well Thrivehas proven thatis entitled
to a declaratory judgment th&t6.2.2 of the Purchase Agreement does not allow Sensli&D
retain the $500,000 Well Thrive paid towards the purchase of ttee (2pWell Thrive has failed

to meet its burden to prove its claim for unjust enrichmemd; (3) Well Thrive has rebutted the

10 The Court is troubledhat Mr. Shih apparently oversteppdds authority in telling

Mr. Chiou to settle the case and thdened having done so when called to answer to
Mr. Chang. That, however, does not change the fact that Mr. Chang, the persorimeeded
orderto settle the caséjd not authorize Mr. Prince to do so.
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presumption that the settlement agreement entered into by its counsel was authudized, a

Court will not enforce the settleent agreementAn appropriate order will follow.
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