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STARK, U.S. District Judge:
l. INTRODUCTION

Plaintiff William H. Sewell(“Sewell” or “Plaintiff’), who appeargro se,2 appeals the
decision of Defendant Andrew M. Saul, Commissioner of Social Security (“the Coimmeiss
or “Defendant”),denying his applications for Social Securitgability insurance benefits
(“DIB”) under Title 1l of the Social Security Act and supplemental segimitome (“SSI”)
benefits under Title XVI of the Social Security AGee 42 U.S.C. 88 401-34, 1381-1383fFhe
Court has jurisdiction pursuant to 42 U.S.C. § 405(Q).

Pending before the Court are the part@essmotions for summary judgmen(D.I. 42,
43) Plaintiff seeksan order for Defendant to pay him “back social security income.” (D.l. 42)
The Commissioneaisksthe Courto affirm the decision denying Plaintiff’clains for DIB and
SSI. (D.I. 44 at10) For the reasons stated below, the Court will deny Plaintiff’'s motion for
summaryjudgment and will grant Defendant’s motion.
I. PROCEDURAL HISTORY

On May 27, 2011 Plaintiff protectivelyfiled applicatiors for DIB and SSbenefits
alleging disability beginning on November 15, 2008 duseiaures.(D.l. 18-3 at 7, 8; D.l. 18-5
at 2035; D.I. 18-6 at 6)The claim was denied ddeptember 15, 2011 and upon reconsideration
on April 9, 2012. (DI. 1& at #10; D.I. 184 at 711, 18-25) Plaintiff filed a request foa
hearing on June 6, 2012D.(. 184 at24-25) On November 5, 2013, a hearing was held before

an Administrative Law Judge (“ALJ”) tavhich Plaintiff and an impartial vocational expert

2 During the course of this caBéaintiff was provided counsel. (D.l. 38) However, Plaintiff and
counsel had a fundamental difference of opinion on how to proceed, and the Court granted
counsel’s motion to withdraw. (D.l. 39, 40)



testified. (D.l1.18-2 at33-68 At the time of the hearing, Plaintiff was incarcerated and testified
by telephone from prison. (D.l. 18-4 at 60n March 10, 2014, the ALJ issuedrdecision
finding that Plaintiffivasnot disabled. (D.l. 18-2 at 13-2@)he decision was mailed to Plaintiff
at Sussex Correctional Institution (“SCI”) in Georgetown, Delawalrere he was incarcerated.
(D.I. 18-2 at 10) On June 4, 2014, Plaintiff filed a request for review by the Appeals Council.
(D.I. 182 at 79) The record indicatdbatby then, Plaintiff was no longer incarceratett.)(
Plaintiff's requesfor review stateshat he was in jail for “eleven months only.Id(at 7) The
Appeals Council deniethe request for reviean September 10, 2015, and the ALJ’s decision
became the finadecision of the Commissioner. (D.l. 28t 46) The Appeals Council
decision was mailed to Plaintiff's home addredsl.) (

OnDecember 4, 2017, Sewelbmmenced this actipseeking judicial review of the
ALJ’s decision. (D.l. 1 At that time, Plantiff was again incarcerated at SCI. (D.l-2&t 23)
On August 28, 2018, the Appeals Council gave Plaintiff additional time to file a civil action for
the purpose of reviewing the March 10, 2@ktisionand thus,his civil actionis deemedimely
filed. (D.l. 18-2 at 2)

Plaintiff alleges that on November 16, 2015, while he was incarcerat€l,dieSvas
called by a counselor to attend a teleconference about his disability @laipishe second
disability claim”) with“an unknown SSiI disability social worket.(D.I. 1 at 5) Plaintiff

alleges that he never heard from the SSI social wodana (d.) He was releaseddm prison

3 While not clear, it appears that at some point in time, Plaintiff filed a second claim faitifisab
benefits. This claim is not before the Court. Only the clainbf& and SSbenefits
presumptively filed on May 27, 2011 is before the Court.
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and filed for disability benefits on March 4, 201&.( “the third disability claim”)* (1d.)
Plaintiff alleges that he was informed by a disability social worker that his ¢lmeaumably his
second disabity claim)was denied (Id.) Plaintiff alsoalleges thatbecause he never received
the denial or decision letter, he could not appeal the decididnat ) The Complaint alleges
that when the disability social worker told him about the denial on March 4, 2016, she also told
Plaintiff he was entitled to all backpay becausken he was interviewed on November 16,
2015, Social Security knew where he wiaa,(at SCI), and it did not send the denial letter to
him.

Sewellfiled his motion for summary judgment on June 3, 2@0 42) and in turn,the
Commissioner filed a crosaotion for summary judgment on July 6, 2Q20I. 43).
1. THE ALJ'S FINDINGS

On March 10, 2014, the ALJ issued her findings. (D.122813-26) The ALJfound
that Sewdlmet the insured status requirements of the Social Security Act through September 30,
2009. The ALJapplied the five-step sequential evaluation process for evaluating disability
claims,see 20 C.F.R. 88 404.1520(a), 416.9204ipding as follows:

1. Sewell hasot engageth substantial gainful activity sindéovember 15, 2008,
his alleged disability onset dat&ee 20 C.F.R. 88 404.1571, 419.971.

4|t seems that Plaintiff filed third claim for benefits on March 4, 2016hi3 claim is not before
the Court.

> The Commissioner followa five-step sequential evaluation process in evaluating DIB and SSI
claims. The Commissioneconsiders, in sequence, whether a claimant: (1) worked during the
alleged period of disability; (2) had a severe impairment; (3) had an impairraentahts or

equals the requirements of a listed impairment; (4) could return to his pasntel®rk; and (5)

if not, whether he could perform other work in the national econday20 C.F.R. 88

404.1520, 416.920. If the Commissioner finds conclusively that a claimant is disabled or not
disabled at any point in the sequence, review does not proceed to the neSespC.F.R.

88 404.1520(a), 416.920(a).



2. Sewell haghe following sever@mpairments: alcobl abuse, seizure disorder
secondary to alcohol abuse, left shouldiegenerative joint disease and
impingement with adhesive capsulitis, cervical spondylosis, and depreSsen.
20 C.F.R. 88 404.1508, 404.1509, 404.1521, 416.908, 416.909, 416.921.

3. Sewell does not have an impairment@mbination of impairments that eter
medically equal the severity of one of the listeghairments set forth in 20 C.F.R.
pt. 404, subpt. P, app. Bee C.F.R. 8§ 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925, 416.926.

4. Sewellretained the ability to perform a range of medium work prior to December
5, 2012, but then was limited to a range of light work beginning December 5,
2012° See 20 C.F.R. 88 404.1567(1§%), 416.967(b)«c). Since his alleged
disability onset datghe ALJfurther limitedSewellto work involving
standing/walking and sitting six hours each per workday; no climbing of ladders
or scaffolds; no exposure to dangerous heights or dangsaeisnery
occasional overhead reaching on the left non-dominant side; no concentrated
exposure to heat, humidity, or vibrations; understanding, remembering and
carrying out simplentry-level, unskilled work with regularly scheduled breaks;
non-public work with ocasionalkontact with ceworkers and supervisors.

5. Sewellis unable to perform his past relevavurk.

6. Considering Sewell's age, education, work experience, and residual functional
capacity, there anebs that exist in the national econothat Sewell can
perform. See 20 C.F.R. 88 404.1569, 404.1569(a), 419.969(a).

7. Sewell has not been under a disability, as defined in the Social Securifyo#ct,
November 15, 2008, through the datel@March 10, 2014lecision See 20
C.F.R. 88 404.1520(g), 416.920(Q).

® Medium work involves lifting no more than 50 pounds at a time with frequent lifting or
carrying of objects weighing up to 25 pounds. If someone can do medium work, it is determined
that he or she can also do sedentary and light was20 C.F.R. 8§ 404.1567(c). Light work
involves lifting no more than 20 pounds at a time with frequent lifting or carrying of objects
weighing up to 10 pounds. Even though the weight lifted may fyelitiée, a job is in this

category when it requires a good deal of walking or standing, or when it involves sitting most of
the time with some pushing and pulling of arm or leg controls. To be considered capable of
performing a full or wide range of light work, you must have the ability to do substantially all of
these activities If someone can do light work, it is determined that he or she can also do
sedentary work, unless there are additional limiting factors such as lass dékterity or

inability to sit for long periods of timeSee 20 C.F.R. § 416.967(b).
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V. LEGAL STANDARDS

A. Motion for Summary Judgment

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢Giddw.”
R. Civ. P. 56(a). The moving party bears the burden of demonstrating the absence of a genuine
issue of material factSee Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586
n.10 (1986). A party asserting that a fact cannot twe alternatively, is- genuinely disputed
must be supported either by citing to “particular parts of materials in the reudtdiing
depositions, documents, electronically stored information, affidavits or dectesastipulations
(including those made for the purposes of the motions only), admissions, interrogatonsanswer
or other materials,” or by “showing that the materials cited do not establish the @lbsenc
presence of a genuine dispute, or that an adverse party cannot produce admissible tevidenc
support the fact."Fed.R. Civ. P. 56(c)(1)(A) & (B). If the moving party has carried its burden,
the nonmovant must then “come forward with specific facts showing that therensingyssue
for trial.” Matsushita, 475 U.S. at 587 (internal quotation marks omitted). The Court will “draw
all reasonable inferences in favor of the nonmoving party, and it may not make credibility
determinations or weigh the evidenc&®evesv. Sanderson Plumbing Prods., Inc., 530 U.S.
133, 150 (2000).

To defeat a motion for summary judgment, the non-moving party must “do more than
simply show that there is some metaphysical doubt as to the material fdetsushita, 475
U.S. at 586-87see also Podohnik v. U.S Postal Service, 409 F.3d 584, 594 (3d Cir. 2005)
(stating party opposing summary judgment “must present more than just bare assertions,

conclusory allegations or suspicions to show the existence of a genuine issue”)l(interna



guotation marks omitted)}{owever, the “mere existence of some alleged factual dispute
between the p&es will not defeat an otherwise properly supported motion for summary
judgment;” a factual dispute is genuine only where “the evidence is such that a loéagoya
could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inc., 477 U.S. 242,
247-48 (1986). “If the evidence is merely colorable, or is not significantly probative, summary
judgment may be grantedld. at 24950 (internal citations omitted$ee also Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986) (stating entry of summary judgment is mandated “against a
party who fails to make a showing sufficient to establish the existence l@maent essential to
that partys case, and on which that party will bear the burden of proof at trial”).

B. Review of the ALJs Findings

The Court must uphold the Commissioner’s factual decisions if they are supported by
“substantial evidence.” 42 U.S.C. § 405(ge also Monsour Med. Ctr. v. Heckler, 806 F.2d
1185, 1190 (3d Cir. 1986). Regardless of “the meaning of ‘substantial’ in other contexts, the
threshold for such evidentiary sufficiency is not higBiestek v. Berryhill,  U.S. , 139 S. Ct.
1148, 1154 (2019)Substantial evidence has been defined as “more than a mere stintilla
Ventura v. Shalala, 55 F.3d 900, 901 (3d Cir. 1995) (quotiRighardson v. Perales, 402 U.S.
389, 401 (1971)):It means— and means only such relevant evidence as a reasonable mind
might accept as adequate to support a conclusiBrestek, 139 S. Ct. at 1154The
Commissioner’s findings of fact, if supported by substantial evidence, are concldgiieS.C.
§ 405(g);Dobrowolsky v. Califano, 606 F.2d 403, 406 (3d Cir. 1979)o determine whether a
finding is supported by substantial evidertbe, district court must review the record as a whole.

See 5 U.S.C. § 706.



The Third Circuit has explained that “a single piece of evidence will notystites
substantiality test if the [Commissioner] ignores, or fails to resolve, a ciorriéiated by
countervailing evidence. Nor is evidence substantial if it is overwhelmed by otdenesi—
particularly certain types of evidenaeq, that offered by treating physiciansprif it really
constitutes not evidence but mere conclusidfeht v. Schweiker, 710 F.2d 110, 114 (3d Cir.
1983). Thus, the inquiry is not whether the Court would have made the same determination but,
rather, whether the Commissioner’s conclusion veasanable See Brown v. Bowen, 845 F.2d
1211, 1213 (3d Cir. 1988).

In determining whether substantial evidence supports the Commissioner’s finkéngs, t
Court may not undertake a de novo review of the Commissioner’s decision and may not re-
weigh the evidence of recor@&ee Monsour, 806 F.2d at 1190. The Cowt'eview is limited to
the evidence that was actually presented to the AxdMatthewsv. Apfel, 239 F.3d 589, 593-

95 (3d Cir. 2001).However, evidenceéhait was not submitted to the ALJ can be considered by
the Appeals Council or the District Court as a basis for remanding the matter to the
Commissioner for further proceedings, pursuant to the sixth sentence of 42 U.S.C. § &85(Q).
Matthews, 239 F.3d at 592.

Where the ALJ’s findings of fact are supported by substantial evidence, a douhis
by those findings, even if the court would have decided the factual inquiry differetatyr.anft
v. Apfel, 181 F.3d 358, 360 (3d Cir. 1999 Credibility determinations are the province of the
ALJ and only should be disturbed on review if not supported by substantial evidGuwedl ez

v. Astrue, 537 F. Supp. 2d 644, 657 (D. Del. 2008) (internal quotation marks omitted).



V. DISCUSSION

Plantiff alleges his constitutional rights were violated because he was noedaiifthe
denial ofwhat appears to be have beendgsond claim for disability benefi(se., not the claim
that is the subject of the instant actiangd that the lack ofatice denied him the right to request
a hearing or contest the decision. (D.l. 1 atr6jmoving for summary judgmerlaintiff asks
the Court to enter an order “to pay him his back Social Security income.” (D.l. 42 as1) Hi
argument is a®llows:

1. The Social Security Administration relief benefit rules state that any

person filing for Social Security benefits are supposed to receive those benefits

from the time of filing;

2. He incurreddebts prior to filing for Social Securitpéome;

3. From the time he first filed for Social Security relief he encountered

hardship due to his situation and from unfair treatment he received from

authorites

4, He is struggling to obtain the necessities to sustain survival due to the
coronavirus pandeic.

(Id. at 2)

It is far from clearfrom his filingsif Plaintiff appeals thé&LJ's March 10, 2014
decisiondenying his claim for disability benefits, or wishes instead to challenge the
denials of his second or thiotaims for disability benefits Plaintiff seems to argue
violations of his right to due process when he did not receive notice of the denial of his
second claim for disability benefigsnd appears to contetitht theallegedfailure to
receive notice entitlesin to DIB or SSI lackpay.

Defendans crossmotionfor summaryudgmentasks the Court to affirm the
Commissioner’sMarch 10, 2014lecision which denied Plaintiff’s first (2011) claim for

disability benefits In additionthe Commissioneopposes Plaintiff’'s motiofor
8



summary judgment on the grounds that Plaintiff does not, and cannot, provide any basis
for entitlementto SSI benefits. Defendant argues that Plaintiff is not entitled to backpay
becausea finding of disability is a prereagite to entitlement to disability benefits, and
Plaintiff was found not disabled. Defendant further argasone of the limited
exceptions allowing payments of disability benefits prior to a formal determination of
disability are applicab.

A. Due Process

The Social Security record filed with the Court concerns Plaintiff's May 27, 2011
protective DIB and SSI applicatiortbe ALJ'sMarch 10, 2014lecisiondenying those
applications based on a finding that Plaintiff was not disabledthen8eptemlrelO,
2015 denial by the Appeals CounailPlaintiff's request for reviewlt appears that
Plaintiff claims he did not receive notice of the March 10, 2014 decision or the
September 10, 2015 denial. An allegation that an individual has “been denied due process
of law by not receiving effective notice of [an SSAdtermination” raises a colorable
constitutional issueDelLeon v. Commissioner of Soc. Sec., 191 F. App’x 88 (3d Cir.
2006).

Social Security regulatiorreflecta presumption that claimantsll receive
notices from the Agency within five dagéterthe date of the noticeSee 20 C.F.R.
§ 404.901 (“Date you receive notice means 5 days after the date on the notice, unless you
show us that you did not receive it within the 5-day period.”); 20 C.F.R. § 422.210(c)
(“For purposes of this section, the date of receipt of notice of denial of requestiéw r

of the presiding officer’s decision or notice of the decision by the Appeals Countil shal



be presumed to be 5 days after the date of such notice, unless there is a reasonable
showing to the contrary.”).

Plaintiff provided no evidence to suppors biaim of a due process violatioil.o
the contrary, theecordreflects there was no violation. The recordicates that Plaintiff
was provided notice of the ALJ’s decisi@s, evidencetty whenPlaintiff requestd
review by the Appeals CounciLikewise, thatPlaintiff received notice of the denial by
the Appeals Courilds evidenced by Plaintiff’s filingf this civil action. Theecord
reflects thathe ALJ’s March 10, 2014lecisionwas mailed to Plaintiff at SCI where he
was incarcerated and, whBraintiff submitted hisequest for reviewo theAppeals
Council, he provided a new address indicating thavdeeno longer incarceratedD.l.

18-2 at 812) The Appeals Council decision denying the request for review was mailed
to that new address.ld, at 18-2)

In reviewing the record, it is clear that Plaintiff received notice of th& AL
decision and the Appeals Council’s denial of the request feawe\See Cardyn v.
Commissioner of Soc. Sec., 66 F. App’x 394, 396-97 (3d Cir. 2003Y fiere is a
presumption that the claimant received notice from the Appeals Council withitaiyse
from mailing.”). Notices were sent to Plaintiff's home addresshbairovided and,
when Plaintiff was again incarcerated, he sought addittonalto file an appeal and was
given the extensioto file this action

Thus, b the extent Plaintiff is alleging a due process violation with respect to the
ALJ’'s March 10, 2014 decision, no genuine dispute of material fact exists and Defendant

is entitled to judgment as a matter of law.
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B. Backpay

Plaintiff does not argue that the ALJ erred in finding him “not disableRather,
his appeal rests upon hdentertion that Social Security rules “state that any person filing
for Social Security benefits are suppose[d] to receive those benefits frdimehef
filing.” (D.l. 42 at 2) But the ALJ’s unchallenged finding thdaiRtiff was“not
disabled” meanthat he was ineligible for backpaysee Green v. Berryhill, 2019 WL
949256, at *1 (D.N.J. Feb. 27, 2019) (ALJ’s finding of non-disability in relevant period
meant claimant was ineligible for any D#d SSbackpay foithat period). Plaintiff
could not have receivatisablity benefits until he satisfied the recgdlfactorsfor

eligibility, including, but not limitedo, a formal determination of disabilitysee 42

" Even had Plaintiff challenged the ALJ’s decision, summary judgment for the Commissioner
would be warranted, since the Commissioner’s final decision was supported by substantial
evidence.The final responsibility for determimg a claimarit residual functional capacity is
reserved to the Commissionesee Breen v. Commissioner of Soc. Sec., 504 F. App’x 96 (3d

Cir. 2012) (citing 20 C.F.R 8 404.1546(c)). Here, the ALJ considered the effects of Sewell's
condition in relation to his ability to perform work. The ALJ found that Sewell has theesever
impairments of alcohol abuse, seizure disorder secondary to alcohol abuse, left shoulder
degenerative joint disease and impingement with adhesive capsulitis, cervical spsndgtbs
depression.

It is clearfrom the ALJ’s decision thahe ALJthoroughly reviewed Sewell’s
longitudinal treatment history and objective medical findings. (D.l. 18-2 at 16-24) The ALJ
considered Plaintiff’'s medical records, relatbmh to his physical and mental health conditions,
and provided explanations for assigning significant weight to the opinions of State agency
medical consultants. The ALJ also considered Plaintiff's statements comctreaiintensity,
persistence and limiting effects of his symptoms and explained why she foundfRlainti
statementsot entirely credible.(Id. at 19)

Finally, the ALJ determined that Plaintiff could not perform his past relevant
work and appropriately relied upon the testimony of a vocational expert who opined that
Sewell was capable of making a successful adjustment to other work that exists in
significant numbers in the national economid. &t 25) Substantial evidence supports
the ALJ’s decision, includinthe ALJs evaluation of Plaintiff's residual functional
capacityand determination that he was not disabled.

11



U.S.C. § 1381a-1382 (claimant is not eligible for SSI until, among other things, he is
found disabled); 20 C.F.R. § 416.202 (same), § 416.501 (claimant may not be paid SSI
for anyperiod that precedes first month he satisfies eligibility requiremet2d).S.C.
§ 423(a)(1)(e)finding of disability is prerguisite for eligibility and payment of DIBRO
C.F.R. 8 404.315 (explaining entitlement to disability benefits); § 404.316 (explaining
that benefits begin with first month covered by your application in which you meet “all
the other requirements for efginent”).

Nor are any of the limited exceptions allowing expeditisdbility payments
prior to a finding of disability applicabie the instant caseSee 20 C.F.R. § 416.931
(claimantwho is found presumptively disabled and meets all cthgibility
requirements for SSienefits may be paid benefits prior to formal disability
determination)§ 416.932 (presumptive disability payment cannot be made for more than
six months and start month claimanfasind presumptively disabled); § 416.933
(claimant maybefound presumptively disabled “if the evidereeailable at the time [the
agency] make[s] the presumptive disability . . . findiefiects a high degree of
probability that [he is] disabled”); § 416.934 (listing impairments ey warrat
finding of presumptive disability, such as amputation of leg at hip, total deafness or
blindness, bed confinement or immobility without wheelchair, stroke with marked
difficulty in walking or using hand or armpPlaintiff's alleged impairmentdid notrise
to the necessary level efigibility for a finding of presumptive disability.Sée D.l. 18-6
at 26 (“The presumptive disability page details are not being displayed becauss there i
no P[resumptive] D[isability] on this case.”)) Inde&taintiff was found not disabled at

the initial level of consideration
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Under another scenariaclaimantpreviously founceligible for disability
benefits may be entitled to have those benefits resume prior to a finding of gis&esit
20 C.F.R. 88 416.999, 416.999a (claimant is eligible for expedited reinstatement if he
was previously eligible for benefit based on disabilisgp also 20 C.F.R. 88 404.1592b;
404.1592c.Here, however, reinstatement is not available beddwese is no record
evidence thaPlaintiff was previously entitled tDIB or SSIbenefis.

Finally, as Defendant correctly notes, Plaintiff would not have been entitled to
any benefits during the period in whichwas incarcerated(See D.I. 18-2 at 13D.1.
18-3 at 39-40; D.I. 18-5 at 28ee also 42 U.S.C. § 1382(e)(1)(A) (prohibiting payment
of SSI benefits for any month in which recipient is inmate of public institution); 20
C.F.R. 8§ 416.211 (claimant is not eligible for SSI while resident in public institution such
as a prison), § 416.1325 (explaining suspension of benefits due to residency in public
institution), 42 U.S.C. 802(x)(1)(A)(i); 20 C.F.R§ 404.468(a))

Plaintiff is notentitled to backpay. Therefore, the Court will deny Plaintiff's
motion for summary judgment on this issue.
VI. CONCLUSION

For the foregoing reasons, the Court finds thaCommissioner’s final decision was
supported by substantial evidence, Plaintiff is not entitled to backpay, and Plaiigiif'so due
process was not violated. Accordingly, the Ceoultdeny Plaintiffs motion for summary
judgment and Vil grant Defendang crossmotion for summary judgment.

An appropriate Ordewill be entered
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