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, U.S.DIS CT JUDGE
Plaintiff Thomas Ptchard (“Plaintiff” or “Pritchard”) proceedsro se (D.l.1; D.l. 29.%
He commenced this action by filing the Complaint on January 2, 2018. (D.l. 1). Presémtdy b
the Court is the motion ddefendants State of Delaware Departmentofrections (“DDOC"),
Carol Evans, Wayne Wilson, Alan Grindstead, Robert Coupe, and Perry Rtdlpstively
“Defendants”)for summary judgment. (D.l. 50). Briefing is complétd=or the reasons stated
below, the Court will GRANT the motion.

l. BACKGROUND

As alleged in the Complaint, on March 28, 2016, Plaintiff, then holding the rank of
Correctional Lieutenantvas notified by his superiors that he would be demotécbtoectional
Sergeant as the result of a workplace incidleat occurrd on February 11, 2016. Plaintiff was
demoted effective August 21, 2016. On October 3, 24t, Plaintiff returned to work following
his demotion, he engaged in an argument with sevenalbckers that radted in himbeingsent
home and ordered to undergo a fitnegw-duty examination (and later counselingplaintiff
alleges that his demotion, the aforementioned examination and courreéfing| and tle fact
that he was not promoted despite applying for numerous positions are either due to digmniminat
based on his race and national origin, or in retaliation for alleging to DDOC human resources
the Equal Employment Opportunity Commission (“the EEOthat hehad beerdiscriminated

against.

! Prior to notifying the Court by way of letter dated October 22, 2019 of his intent to proceed
pro se Plaintiff was represented by counsel. (D.l. 29).

2 Plaintiff did not formally respond to Defendants’ motion for summary judgment. Instead,
he sent letter to the Court which included his annotated selection of record materials he
wished the Court to considerSdeD.l. 54). In the interest of justice and recognizing
Plaintiff's pro sestatus, thisCourt considerthis evidence aBlaintiff's response.



Defendants move for summary judgment on the multiple grounds. First, Defendaats argu
that Plaintiff has not produced the evidence required to sugpaiima faciecase of discrimination
or retaliation>  Alternatively, Defendants argue that DDOC had legitimate and
nondiscriminatory reason for each of the adverse actions Plaintiff alleged51P.|

Il. FACTS PRESENTED BY THE PARTIES

At all times relevant to this case, Plaintiffas employed by DDOC in some capacity as a
correctional officer. Born in Liberia in 1965, Plaintiff, who identifies as Blackigrated to the
United States and, starting in October 1984, served honorably and admirably in the Uniged State
military for approximately twenty yearsluring which time he received multiple medalsl an
commendations (D.I. 1 § 7; D.l. 545 at 2021). Plaintiff became a naturalized citizen of the
United States in 1995. (D.l. 58 at 20). After retirement from active duty i@ctober 2004,
Plaintiff was hired as a corrections officer for DDOC in 2005. (D.l. 52 at A1OWer the next
several years, he was promoted to Corporal in 2006, to Sergeant in 2008, and to Lieutenant in
2011. (d.)

By all accounts, Plaintiff served as a Lieutenant without incident through aFkdasiary
2015. &ee generalyD.I. 1 § 17). The parties agree that on February 1, 2015, an offender under
Plaintiff's supervision reported that a second offender had touched the firstlerfe buttocks
(“the PREA' Incident”) See, e.g.D.l. 11 19; D.I. 12 7 19; D.l. 52 at 10). Although Plaintiff

took steps to address the incidésete e.g.D.l. 54-2 at 9), DDOC undertook an investigatjtime

3 In their brief, Defendants argue that Plaintiff has failedpimVve” aprima faciecase for
each of his claims. See generallp.l. 51). As discussemfra, Plaintiff need not prove
his case at the summary judgment stagastead, he need only produce evidence
demonstrating a genuine issue for trial.

4 The Couruses “PREA” to refer to therison Rape Elimination Act



result of whichdetermined that IRintiff did not handle the incident in accordance with DDOC
policy and thdPREA (See, e.gD.l. 542 at 5; D.I. 52 at ASA58). Plaintiff was suspended ten
days with pay. (D.I54-2 at 5). During the grievance process prior to his susperiiaim}iff
accepted full responsibility for his actioasd acknowledged understanding the purpose of the
PREA. (D.l. 52 at A60-A61).

On Féruary 11, 2016, due to confusion over two inmatesingthe same first initial and
last name, an officer under Plaintiff's supervision allowed an inmate @styfor reassignment
to a highersecurity unit to go out into the community for waidease. (D.l. 1 § 31; D.I. 52 at
A62-A69). Without informing his superiors of tmeixup, Plaintiff consuled with two officers
with rank and training inferior to Plainti§f and sent those two officers, unarmed, into the
community to retrieve the inmate; this was accomplished without incident.1(P33; D.I. 52 at
A71-A79). Sending théwo officers into the communityausedhe correctional institute to drop
below the minimum ragred number of officeren premises. (D.l. 1 T 34; D.l. 52 at ARB2).
When, later that day, DDOC became aware of the situation and Plaiatifitg)s Plaintiff was
immediately removed from the workplace with pay pending an investigation. (D.l. 1 §352D.I
at A70-A73).

Pursuant tahe investigation, during which Plaintiff admitted that he was unaware of some
of his duties as shift commander, on March 28, 2DDB)C made the decision to demote Plaintiff
from Correctional Lieutenant to Cewtional Sergean{D.l. 52 at A77A79; D.l. 1 1 40; D.154—-

2 at 4143). Plaintiff filed an internal complaint with DDOGuman resourcesn the same day
alleging that his treatment and punishment with regard to this incident was distami See

D.l. 544 at 3). Plaintiff's demotion became effective on August 21, 2016. (B2 &444).The



parties agree that Plaintiff filed a charge of discriation with the EEOC on September 28, 2016.
(SeeD.I. 52 at A123).

On October 3, 2016, Plaintiff was involved in a verbal altercation in the presence of severa
coworkers, wherein he voiced that he was being “targeted” and haraSssD.I( 52 at A84
A97). Plaintiff was sent home, kept out of work for several days, and later ordered to undergo a
fitnessfor-duty examination. (D.l. 1 1Y 484; D.I. 52 at A99). Plaintiff underwent his fitness
for-duty evaluation, wherein it was determined that he could return to (wirkh he did in
November 201K but that he should undergo outpatient therapy to improve his coping skills and
stress management. (D.l. 1 T 46; D.I. 52 at AAQ07). From May 2015 through the time the
Complaint was filed, Plaintiff apmd for promotion eight times, and was rejected each time.
(D.l. 1 1 50; D.1. 12 1 50).

II. LEGAL STANDARD

Pursuant to Rule 56(a) of the Federal Rules of Civil Procedure, “[tlhe courigsiuai
summary judgment if the movant shows that there is no genuine dispute as to any mettandl fa
the movant is entitled to judgment as a matter of law.” A factsplute is genuine where “the
evidence is such that a reasonable jury could return a verdict for the nonmoving padgrson
v. Liberty Lobby, In¢.477 U.S. 242, 2448 (1986). The moving party bears the burden of
demonstrating the absence of a genissae of material factSee Matsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 5886 (1986);Aman v. Cort Furniture Rental CorB5 F.3d
1074, 108681 (3d Cir. 1996). An assertion that a fact is or is not genuinely disputed must be
suppated either by citing to “particular parts of materials in the record, including diepssi
documents, electronically stored information, affidavits or declarations, sigms#aincluding

those made for purposes of the motion only), admissions, interrogatory answers, or other



materials” or by “showing that the materials cited do not establish the absem@sence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to suppott the fact
FED. R.Civ. P. 56(c)(1)(A}(B).

If the moving party has carried its burden, the nonmovant must then “come forward with
specific facts showing that there is a genuine issue for trihtsushita 475 U.S. at 587. The
Court must “draw all reasonable inferences in favor of the nonmoving party, and it may not make
credibility determinations or weigh the evidendeéeves v. Sanderson Plumbing Prods., BR0
U.S. 133, 150 (2000), but must only ask “whether arfairded jury could return a verdict for the
plaintiff on the evidence presinl,” Anderson477 U.S. at 248.

In an employment discrimination case, like this one, the Court must ascertain ‘whethe
there exists sufficient evidence to create a genuine issue of material fact ashtr tee¢mployer
intentionally discriminatedgainst the plaintiff.” Hankins v. Temple Univ829 F.2d 437, 440
(3dCir. 1987);see also Larochelle v. Wilmac Cor@10 F. Supp. 3d 658, 676 (E.D. Pa. Sep. 27,
2016). “Conclusory allegations,” however, “in the absence of particulars, are irestticilefeat
summary judgment.”Taylor v. Cherry Hill Bd. of Educ85 Fed. App’x 836, 839 (3d Cir. 2004).
Moreover, where, as here, “the nonmoving party bears the burden of proof at trial, the moving
party is entitled to summary judgment on showing thate is a lack of evidence to carry thenon

moving party’s burden on an essential element of that party’s cause of attBmmbdks v. CBS

The law provides that pro secomplaint must be read liberallgndthe applicable law is
applied “irrespective ofvhether a pro se litigant has mentioned it by namddlley v.

Dep't of Veteran Affairs165 F.3d 244, 2448 (3d Cir. 1999). All plaintiffs, however,
including those plaintiffs choosing to procqao se are subject to the Federal Rul&ee
McNeil v. United States508 U.S. 106, 113 (1993) (“[W]e have never suggested that
procedural rules in ordinary civil litigation should be interpreted so as to excsskes

by those who proceed without counseljjompson v. Target Storeés01 F.Supp.2d 601,
60304 (D. Del. 2007) (“The Third Circuit has consistently abided by the Supreme Court’s



Radio, Inc, 342 Fed. App’x 771, 775 (3d Cir. 2009) (citi@glotex Corp. v. Catretd77 U.S. 317,
322-23 (1986)

Plaintiff did not file a formal response addressing the arguments raisBéfegdants’
brief in support of theimotion for summary judgmentSee supranote 2. A party’s failure to
respond to a motion for summary judgment, howeV®not alone aufficient basis for the entry
of a summary judgment.Anchorage Assocs. v. Virgin Islands Bd. of Tax Re\@@®& F.2d 168,

175 (3d Cir. 1990). Th€ourt must still “find that the undisputed facts warranted judgment as a
matter of law.” Miller v. Ashcrof, 76 Fed App’'x 457, 462 (3d Cir. 2003) (citingep. R. Civ. P.

56, Lorenzo v. Griffith 12 F.3d 23, 28 (3d Cir. 1993)). In other words, @oart must still
determine whether the unopposed motion for summary judgment “has been properly made and
supported.” Williams v. Murray, Ing.No. 122122, 2014 WL 3783878, at *2 (D.N.J. July 31,
2014) (quotingMuskett v. Certegy Check Servs., Iido. 083975, 2010 WL 2710555, at *3
(D.N.J. July 6, 2010)) (internal quotation marks omitted).

V. DISCUSSION

A. Title VIl Claims Arising from the PREA Incident

In Counts | and Il, Plaintifalleges violations of Title VIl based on discrimination and
retaliation, respectively. Defendants assert that such cleontise extent they are based on the
PREAINncident, are timdarred. (SeeD.l. 51 at 4). In support dheirargument, Defendantste
that a claimant who wishes to bringlaim under Title VIl in Delaware has 300 days from the
alleged discriminatory act to file a complaint with the EECRIley v. Delaware River & Bay
Auth, 457 F. Supp. 2d 505, 510 (D. Del. 200befendant alsootes that Plaintiff would now be

time-barred from filing anEEOC complaintlleging thatDDOC’s conduct in the wake of the

guidance on this matter, dismissimg secomplaints when the plaintiff has failed to abide
by the Federal Rules.”)



PREA Incident was discriminatooy retaliatory andin factwas timebarred from doing so when
he filed his EEOC complaint on September 28, 208&elD.I. 51 at 4)italics added)

Although not explicitly stated, the Court understands Defendants’ argument to be that
Plantiff failed to exhaust his administrative remedies with regard to Title VII clainmsrsieg
from the PREA Incident. Defendants point out that Plaintiff did not raise tpessien after the
PREA Incident in his EEOC complaint, and Defendants raisé¢dein Answer the affirmative
defense of failure to exhaugBeeD.I. 12 at 9 § 11; D.I. 52 at A123; D.I. 51 at 4). As to exhaustion,
this Court agreethatDefendants are entitled to summary judgment on any Title VIl claim related
to DDOC'’s canduct in the wake of the PREA Incident.

Title VIl claims are subject to thequirement oéxhaustion.See Robinson v. Daltph07
F.3d 1018, 1020 (3d Cir. 1997)It is a basic tenet of administrative law that a plaintiff must
exhaust all required administrative remedies before bringing a claimdicigurelief”) (citing
McKart v. United States395 U.S. 185, 1981969). “As a precondition to the commencement of
a Title VII action in [district] court, a complainant must first file a charge” withBEBR®©C. Ford
Bend Cty., Texas v. Dayi$39 S.Ct. 1843, 1846 (2019)n determining whethePlaintiff has
exhausted hisdministrative remedieshis Court must determinghether theclaimsalleged in
the instantsuit are“fairly within the scope of the prior EEOC complaint, or the investigation
arising therefromi. Antol v. Perry 82 F.2d 1291, 1295 (3d Cir. 1996). In the Third Circuit, the
scope oanEEOC complaint idimited to that'which can reasonably be expected to grow out of
the charge of discriminatioch SeeBarzanty v. Verizon PA, In(361 Fed. App’x 411, 414 (3d Cir.
2010).

Plaintiffs EEOC Complaint makes no mentiohanydiscriminationor retaliationprior to

February of 2016.SeeD.l. 52 at A123). No investigation into Plaintiff’'s charge of discrimination



in the EEOC Complaintould reasonablye expected to include examining an unmentioned,
unrelated incident occurringne year before theonductreferenced (See id. Accordingly, this
Court finds that Plaintiff has failed to exhaust his administrative remediesegaidrto Title VII
claims that DDOC'’s disciplinamesponse tthe PREA Incident was discriminatooy retaliatory
Thus, to theextent that Counts | and Il are based on the #Ri€ident, the Court will grant
summary judgment based on Plaintiff's failure to exhaust and inability to timely do so now.

B. Plaintiff’'s Discrimination and Retaliation Claims

Plaintiff's discriminationand retaliatiorclaimsraisedunder Title VIl (Counts land II),
88§ 1981 and 1983 (Cowntil, IV and VII), as well as his claims under tBgual Protection Clause
(Counts VandVI)’ are all subjecto analysis under the burdahifting frameworkset forth in
McDonnell Douglas Corp. \Green 411 U.S. 79280203 (1973)% See, e.gSullivan v. Hanover
Foods Corp.No. 18803 (MN), 2020 WL 211216, at *15 (D. Del. Jan. 14, 2020) (analyzing Title
VIl claim underMcDonnell Douglay Shockley v. Minnef726 F. Supp. 368, 378 (D. Del. 2010)

(8 1983 & Equal Protectionf;astleberry v. STI Groyi863 F.3d 259, 25(3d Cir. 2017)&§ 1981)

! Plaintiff allegesviolations 0f§8 1983and 1981(Counts Il IV, and VII) separate from his
allegations ovWiolations of the Fourteenth Amemdentunder the Equal Protection Clause
(Counts V and VI). $eeD.I. 1 11 9294, 101105). Section 1983, however, “does not
create substantive rights, but provides a remedy for the violation of rights creé&detay
law.” Groman v. Twp. of Manalapad7 F.3d 628, 633 (3d Cir. 1995)s suchthe Court
interpres Counts Ill, IV and VIl aseekinga remedy for violation of his Fourteenth
Amendment rights See Harris v. Poskar28 Fed. App’x 149, 154 (3d Cir. 2018)
(analyzing Equal Protection claim brought under § 1983).

8 Defendants treat Plaintiff's claims as though they sound in pretext and havd brese
claims accordingly. eeD.l. 51). Plaintiff has not responded to or refuted Defendants’
argument or interpretation of his claims, and this Court finds that applying the poetext t
Plaintiff's claims is appropriate based on their structure.



Under McDonnell Douglas threestep burdesshifting framework, Plaintiff must first
make out aprima facie case i.e. establish a legallyequired rebuttable presumpti®nof
discriminationor retaliation SeeDaniels v. Sch. Dist. of Philadelphi@76 F.3d 181, 1994
(3dCir. 2015). If successful, the burden of production shifts to Defesdanarticulate a
“legitimate, nonretaliatory reason for having taken the adverse actioid.” If Defendans
successfully complete this second step, Plaintiff tharst presat evidence indicating that
Defendard’ reason(s) are mere pretext fodigcriminatorymotive. Id. Although the burden of

production shifts back and forth, Plaintiff “has the ultimate burden of persuasibietes.” Id.

1. Plaintiff's Discrimination Claims

The first step of théicDonnell Douglasramework requires Plaintiff to demonstrate a
primafaciecase of discriminationAlthoughsomedifferences exist between thespectivgrima
facie case for discrimination under Title VII, 8 198nd§ 1983 thestandards are similarin
order to prevail on his clainRlaintiff must show that{1) he is a member of a protected class
classes (2) he was qualified for the pasih he heldor sought (3) he suffered an adverse
employment action; and (4) similarly situated persons who are not members of théegrotec
classeswvere treated more favorablySee e.g, Friday-Dillard v. Christiana Care Health Sys.,
Inc., No. 19¢cv-2338LPS 2020 WL 5821276, at *2 (D. Del. Sept. 30, 2020) (Title VIl and
§ 1981);Shockley726 F. Suppat378 (§ 1983).

The parties do not dispute that Plaintiff is a memberprbtected classn two basegace
(Black) and national origirfLiberian). (D.l. 51 at 5). Likewise, the parties do not dispute that

Plaintiff was qualified and suffered at least some adverse employment adteon he was

o See https://www.law.cornell.edu/wex/prima_facie#:.~:text=A%20prima%2ef420
case%?20is,rebutted%20by%20the%200ther%?20party (last visited October 23, 2020).



suspended, demoted, and subsequently not prortbtétt.) Plaintiff claims that similarly
situated persons who are not members of the protectedshlem® treated more favorablySee

D.l. 54-1 at 9). Plaintiff's allegations of disparate treatment are acknowledged by Befend
who arguethat his clains are unsubstantiated by evidence and fail to create a triable issue of fact.
(D.I. 51 at 6). This Courdoes not resolve Defendants contemtiait assumedor the sake of
argument that Plaintiff has made prima facie showing of each necessary element of his
discrimination claims.

Accordingly, this Court proceeds to the second part d¥iitieonnell Douglagramework
determining whethebefendants articulatdegitimate, nondiscriminatory reasoior the adverse
actions in questionHere,Defendants have produced significant and undispwéieald evidence
demonstrating legitimate and nondiscriminatory reasoning behisdabieerse actios. Plaintiff
was suspended and demoted after the February 11, 2016 incident where the wrong inmate was
releasedand subsequently retrieved(SeeD.I. 1 § 40; D.1.54-1 at 10) Even assuminghat
Plaintiff could show that others making a similar mistake were not demoted or susp@nded
showing that has not been made), Defendants have provided ample evidence ddatitbe
actions were legitimate and nondiscriminatory in nature. Plaintiff's idects send narmed
guards to retrieve the prisoner is an apparent violation of various DDOC ga@alideconstituted

a failure to perfornPlaintiff's duties properly. §eeD.I. 52 atA77). Additionally, documents

10 Defendants agree that failure to promote, suspension, and demotion are adverse

employment actions. Defendants dispute, however, that requiring Plaintiff to undergo
cownseling and a fitnes®r-duty examination are adverse employment actiolas). (This

Court agrees that ordering an employee to undergo counseling and aftitrehsty
examination are not adverse employment actions and does not treat them as thech for
purposes of the instant sutbee, e.gCaver v. City of Trentqrt20 F.3d 243, 256 (3d Cir.
2005) (holding that ordering an employee to undergo psychiatric counseling and a return
to-work evaluation do not constitute adverse actions).

10



show that Plaintiff admitted at the time of his ¥recision Meeting that he was not aware of his
duties and responsibilities with regard to the incidenlis alone supportsa finding that his
suspension and demotion were legitimat®egid. Furthermore, approximately oneayeprior

to the February 11, 2016 incident, Plaintiff made a similar decision to act cootidepdrtment
policy, resulting in a paper suspension and official discipfin(Sedd. at A59).

Defendants have also articulatafficientlegitimate and nagliscriminatory reasons why
Plaintiff was not promoted during the time in question. Plaintiff asserts that througkout hi
employment with DDOChe either “met or exceeded expectations” on each performance review
he received. (D.l. 1 1 17Defendants adit) anddocumentapparently confirmthat Plaintiff's
performance reviews found that he met expectatiohm evidence waffered however,
demonstrating that Plaintifverreceived a performance evaluation whien@as determinedhe
“exceeded expectatisti (SeeD.l. 54-2 at 62; D.I. 52 at A73; D.I. 2 T 17).

Importantly, in the time Plaintiff served as a Correctional Lieutenant, thiegpdo not
dispute that two incidents occurred where Plaintiff acted contrary to DDOGy pohitthough
Plaintiff disagrees with the DDOC'’s levying of discipline, he does not deny that identsin
February 2015 and February 2016 occurregkeD.1. 1 19, 3136). Defendants have produced
evidence demonstrating that Pl#inivas aware of the safety concernfor inmates, officers, and
the public—that the violated policies were designed to abaseed.l. 52 at A47A51, A80-82).

This Court finds thatinter alia, the above evidence fulfills Defendants’ burdenl@ionstrating

a legitimate, nondiscriminatory reason for taking the adverse actions in question.

1 AlthoughPlaintiff's Title VII claims related to the adverse actions occurring pursuant to
the PREA Incident are barred, the fact that Plaintiff was formallyipdised pursuant to
that incident is relevant to Defendants’ justification for the adverse actiansring
thereafter

11



Proceeding to the third step of theeDonnell Douglagsramework, his Court now looks
to the record to see if Plaintiff has produced any evidence that would allowomabée jury to
concludethat Defendants’ proffered justifications are mere pretdktis here that Plaintiff's
discrimination claims fail.

Aside from conclusory statements and allegationBlaintiff's Complaint the record is
bereft of any enence that Defendants’ justification for the adverse actions in questicgtextpr
Conclusory allegationsire insufficient to sustain the Plaintiff's burden of production at the
summary judgment stageésee Taylar85 Fed. App’x at 8391n fact, at his deposition, Plaintiff
testified that nobody from DDOC made any comment indicating that his treatmedug s his
nationality or race. (D.l. 52 at A118Accordingly, asPlaintiff has not produced any evidence
creating a triable factualsse on his discrimination claims, Defendants are entitled to summary

judgment under Rule 56(aj Plaintiff's discrimination clairs.

2. Plaintiff's Title VII, § 1981, and Equal Protection Retaliation Claims

Plaintiff's retaliation claims under Title V/I§ 1981, and theEqual Protection Claus&are
likewise analyzed undethe McDonnell Douglasframework. See, e.g.Hanover 2020 WL
211216 at *6 (Title VII); Castleberry863 F.3d 259, 263 (§ 1981).

Like Plaintiff's discrimination claims his retaliation clains each havea similar
requirements for grima faciecase: (1) [PJlaintiff engaged in a protected activity; (2) the

employer took a materially adverse action against him; and (3) there was a ceungadtion

12 The Third Circuit has held that a “pure or generic retaliation claim simply does not

implicate the Equal Protection ClauseéJras v. City of Jersey City378 Fed. App’x 772,
775 (3d Cir. 2009). Defendant has not raised this argument with regard to Plaintiff's Equal
Protection Clause retaliation claim, however, so this Court proceeds withlitsisina

12



between the protected tadty and the employés action.” LeBoon v. Lancaster Jewish
CommunityCtr. Assn, 503 F.3d 217, 231 (3d Cir. 2007).

Here, Plaintiff unquestionably engaged in a protected activity when he fileBEOC
Charge of Discriminatioagainst DDOC on September 28, 2016. (D.l. 52 at A¥2Fvidence
suggestshat Plaintiffalsofiled an internal complaint alleging discrimination on March 28, 2016.
(SeeD.l. 54-4at 3). As discusseduprg it is notdisputedthat Plaintiff suffered at least some
adverse employment action when he was demoted and subsequently not promoted. (D.l. 51 at 5).
This Court assumes, again for the sake of argurtteatitthe timeline supports a potential causal
connection between the Plaintiff’'s protected activities and the adverse actorestion.

Even if Plaintiff has demonstrated a potential causal connection between hiseprotect
activities and the adverse actions he suffered, as previously discussed, Defendgntsdnaee
significant and undisputed record evidence demonstrating legitimate and nondiscryminator
reasos for those actionsSee supra As with Plaintiff's discrimination claims, Plaintiff has not
been able to produce any evidence that would allow a reasonable jury to conclude thainBefenda
actions were merely pretext. Plaintiff only makes conclusionary statemanktetivas retaliated
against by DDOC,; as discuss&tprag these conclusory statements are not sufficient for his claims
to survive summary judgment.

The Court recognizes Plaintiffavermentthat he was told by therapist Nancy Ball that
DDOC “ultimately was going tare him” and were trying to force him to quit. (D.l. 1 T 4Exen

if the Court could consider this hearsay evidetibis alleged statement is not evidence of pretext

13 Plaintiff also alleges, but the record does not support, that he filed a previous charge in
February of 2015. SeeD.I. 1 T 83).

14 Plaintiff's recountiry of Ball's alleged statement is inadmissible hearsay, and cannot affect

this Court’'s summary judgment calculus. “Hearsay statements that would be sibtimis

13



— Plaintiff does not allege that Ball claimed DDOC was going to fire Plaintiffr@efbim to quit
because he complained of discrimination

Based on the evidence that has been produced, no reasonable jury could conclude that
Defendants’ proffered reasoning for the adverse actions taken is mere joretesdr a retaliatory
motive. Accordingly, Defendants are entitled to summary judgment on Plaintiff's tetalia
claims under Title VII, § 1981, and the Equal Protection Clause.

C. Plaintiff’'s First Amendment Retaliation Claim

The distinction betweeranalysis of a First Amendment retaliation claim and those
discussedsupra is significant enough to warrant separate discussidio. establish a First
Amendment retaliation claim, a public employee must show that his speech iseurdteche
First Amendment and that the speech was a substantial or motivating factot is alleged to
be the employer’s retaliatory actioBee Gorum v. Sessqrdél F.3d 179, 184 (3d Cir. 2009). If
the employee establishes both of those predicates, the burden shifts to the employeithatshow
it would have taken the same action even if the speech had not ocddrred.

A public employeks statemeet is protected by the First Amendment when, “(1) in making
it, the employee spoke as a citizen, (2) the statement involved a matter of pulcken; and
(3) the government employer did not have ‘an adequate justification for treating the employee
differently from any other member of the general ptibéis a resulbf his statement Hill v.
Borough of Kutztowm55 F.3d 225, 2442 (3d Cir 2006) (citing>arcetti v. Ceballos547 U.S.

410, 418 (2006)). Whether an employée speech addresses a mattgoudilic concern must be
determined by the content, form, and context of a given statement, as revealed by the whole

record” Hill, 455 F.3d at 242 (quotingankin v. McPhersqrd83 U.S. 378, 384 (1987))his

at trial may not be considered for purposes of summary judgmedmith v. City of
Allentown 589 F.3d 684, 693 (3d Cir. 2009).

14



Court finds that, as a matter of law, Plaifgifspeech— his charges and allegations of
discrimination—does not address a matter of public concern and Defendants are therefore entitled
to summary judgment on Plaintiff's First Amendment retaliation claim.

The United States Supreme Colals been clear: when a public employee speaksn‘as a
employee upon matters only of personal interest federal court is not the appropriate forum in
which to review the wisdom of a personnel decision taken by a public agency allegedigtion
to the emfoyee’s behaviof. Connick v. Myers461 U.S. 138, 147 (1983). Itapparenfrom the
content, form, and context of Plaintiff's speech, as evinced by botlCohneplaintand the
evidentiary recordthat his speechspoke to “matters only of personaterest.” Id. Plaintiff's
speechconsisted of private charges and complaints, whereirtha@gedonly that he was
discriminated against. As this speech did not implicate a mafeibd€ concern, Plaintiff's First
Amendment retaliation claim fails.

V. CONCLUSION

For the foregoingreasons,Defendant’smotion for summary judgmen{(D.l. 50) is

GRANTED. An appropriate ordewill follow.
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