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Al

NOREIKA, U.S. DISTRICT JUDGE:

On February 19, 2018Plaintiff Heather Green“Plaintiff” or “Ms. Green”) filed a
Complaintpursuant to 42 U.S.C. 8§ 1983 against various John Doe correctional officers and
medical personnelin connection with an injury Plaintiff suffered on October 17, 2017 while
shackled.(D.l. 1). On July 6, 2018, Plaintiff fledn Amended Complaingsserting claims based
on42 U.S.C. 81983as well as state law negligermgainstDefendants Lieutenant James Stanton
(“Stanton”) and Sergeant Timothy B. Clark (“Clark”) (collectivelpefendants”)t (D.l. 6).
Specifically, helhmendedComplaint alleges that Stantased “unlawful and unnecesgaforce
(D.I. 6 11136, 50)andthat both Stanton and Clark exhibitddliberate indifference to a serious
medical need and inhumane prison conditi@s. 6 151, 52, 56, 57). Pending before the Court
is Defendantsmotion for summary judgment(D.l. 24). For the reasons discussed below,
Defendants’ motion will be granted.

l. BACKGROUND

Plaintiff's claims arise from her interactions wiblefendants on October 17, 201The
facts are largely undisputéd
Since birth, Plaintiff has suffered from a severe form of scoliosis thatfhagiespine in

an “S” shape. Her condition is visibl€D.l. 28 at 12). In August of 2017, Plaintiff was arrested

1 Plaintiff hasstipulated to the dismissal of her negligence claims. (D.l. 28 atTlg)se
claims are dismissed with prejudice.

2 Pursuant to the Court’s procedures, Defendants filed a Concise Statementtsof Fac
(“Defendants’ Statement of Facts”) with their moti@m summary judgment. (D.l. 26).
Plaintiff did not file a response to Defendants’ Statement of Facts. On June 18, 2020, the
Court orderedPlaintiff to “file a response to DefendantSoncise Statement of Facts no
later than 6/30/2020and stated that “Jailure to do so shall indicate that the facts are not
in dispute for purposes of summary judgment.” (D.l. 3&)ereafter, Plaintiff did not file
a response disputing any of Defendants’ Statement of Facts, but instead filed her own
Concise Statement &facts. (D.l. 36).



and charged with unlawful use of a payment card and violation of probdiioh.36 1). On
September 21, 2017, Plaintiff wascarcerated at the Baylor Women'’s Correctional Institute
(“Baylor”) to awaitdisposition of her criminal casgld. § 2). While incarceratedPlaintiff was
transportech number of times from Baylor to the LeonardNilliams JusticeCenter {the Justice
Centet) for proceedings in the Superior Court of Delawgi®.l. 36 7). It is standard practice
for Department of Correctiof'DOC”) personnelto place ankle shackles on inmates during
transportbut officers hae some discretionD.l. 25 atA11-13; D.1. 267 9). Using thsdiscretion,
officers escortingPlaintiff on a number otransportgo the Justice Center optedt touseankle
shackleson Plaintiffdue to her medical conditioh(D.I. 36 1 11-12).

On October 17, 2017, upon arriving at the Justice Center's holding beligever,
DefendantStanton, the officer in charge, ordeteé officers transporting Plaintifb placeherin
ankle shackles (D.I. 36, Ex. 2 at 30:1720). The officerscomplied. Stantonexplained that
shackles are not usedthere arecertainmedical restrictions, but that if such restrictions exins,
officers transporting the inmate would be givennemo from the medical provider #te
correctional facility. (D.l. 25 atA46). He testified that in the absence of sacimemo protocol
is generallyto useshackles. I¢. at A46-47). Stantoralso testified thaDOC personnehbre
generally not allowed to ask inmates about medical conditiddsat@16-17).

As to Plaintiff, Stanton testified that he beliewbdt ankle restraints were requiradd

posed no safety risk (Id. at A23, A3840). He testified that he was unaware of amgmo

3 Plaintiff testified thatwo of the officers who transported her on trips to the Justice Center,
Cpl. Cain and Cpl. Burtordid not believe Plaintiff was a flight risk(See, D.I. 36 1 13
Ex. 3 at 7:1622). An incident report written by Cpl. Burton confirms that, stating: “Cpl.
Burton and Cpl. Cain made the decision not to transport [Plaintiff] wearing shackles in pas
because of a possible trippihgzard’ (D.l. 36 14, Ex. 4). As does an incident report
submitted by Cpl. Cain. (D.l. 36 § 16, Ex. 5).



indicating Green could not be placed in ankle restraints and that bedakethat she was less a
threat than any other inmate having observed her move quickly a few days (efor25 atA38-
39, A51).* Stanton was not disciplined or reprimanded for ordering aekleaints to be placed
on Green. I@d. atA44).

Once shackledRlaintiff waited in a holding cell until it was time for her to meet with her
attorney (D.l. 369 18).At the appointed timd)efendant Clarkwhoworked as a runner escorting
inmates from holding cells to and from the attorney interview rooms, entered theghoddl
(D.I. 25 atA71-74). He put cuffs on Plaintiff and escorted her to meet her attor@érk testified
that the protocol for escorting an inmate at the Courthausgapnywhere else) is to walk in a
defensive mannewhich means walkag behind an inmate at approximatelyarm’s length. (1d.
atA81). He added, however, that he would not let an inmate just fall, and wouldlvaicmate
if he could. [d. atA82).

Clark saw Greefor the first timewhen he escorted her to timerview room. (D.I. 25 at
A71). He notedthat shedid notlimp and that she made it to the interview room without any
problem. [d. at AB3-84). Clark testified that he is not allowed to ask inmates about perceived
medical conditions, buitas o listen if the inmate volunteered the informatidid. atA84). Green,
however, did not volunteer any information about any medical condit{tsh). Nor did she
express any concerns to Clark about the shackldsatA117-118).

After theattorneymeeting Clark escorted Plaintiff back to the holding c€.I. 36 19).

On the wayPlaintiff fell and then fell again as she was being helped(lg.71120-22, Ex. 1 at

26:921). Clark and another officérenhelped Plaintiff into a wheelchair and she wassported

No party has suggested that such a memo exists. And Plaintiff has not disputed Stanton’s
testimony that he had observed her moving quickly.



back to Bayloand ultimately sent to the infirmary{D.l. 36 § 24). Plaintiff asserts thaghe was
injured from the fall, andhat those involved in her fall and her subsequent care were not
sympathetic.(D.l. 361126-27, Ex3 at19:7-20:2, 37:18-40:8).

After pleading guilty to the charges against her, Plaintiff was released fegtorBon
November 8, 201 7after beingsentenced to timeerved. (D.l. 6 at 5 D.I. 36, Ex. 3 at 23:24:3)

. LEGAL STANDARDS

Summary judgment is appropriate where “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issuarasraterial fact and
that the movant is entitled to judgment as a matter of law.” Fed.R.G@(c). The moving party
bears the burden of demonstrating the absence of a genuine issue of materidlafaashita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 n. 10 (1986). If the moving party
has carried its burden, the nonmovant must then “come forward with ‘specific factaghbati
there is ggenuine issue for trial.” Id. at 587 (quoting Fed.R.Civ.P. 56(e)) (emphasis in original).
The Court will “draw all reasonable inferences in favor of the nonmoving party, aray inat
make credibility determinations or weigh the evidencebves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133 (2000). The Court may not grant summary judgment if a “reasonable jury could
return a verdict for the nonmoving partyWilliams v. Borough of West Chester, Pa., 891 F.2d
458, 459 (3d Cir. 1989).

To defeat a motion for summary judgment, however, the nonmoving party must “do more
than simply show that there is some metaphysical doubt as to the material ¥attsushita, 475
U.S. at 586see also Podobnik v. United Sates Postal Service, 409 F.3d 584, 594 (3d Cir. 2005)
(party opposing summary judgment “must present more than just bare assertions, conclusory

allegations or suspicions to show the existence of a genuine issue”) (internal quotatsn m



omitted). The “mere existence of some alleged factual dispute between the pdniesdefeat

an otherwise properly supported motion for summary judgmemidérson v. Liberty Lobby, Inc.,

477 U.S. 242, 24748 (1986). A factual dispuis genuine only where “the evidence is such that
a reasonable jury could return a verdict for the nonmoving palty at 248. “If the evidence is
merely colorable, or is not significantly probative, summary judgment may be grantedt
249-50 (internal citations omittedsee also Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)
(entry of summary judgment is mandated “against a party who fails to make a shoviaignguf
to establish the existence of an element essential to that party’srches, @hich that party will
bear the burden of proof at trial”).

1. DISCUSSION

A. 42 U.S.C. §1983 Claims

42 U.S.C. § 1983 provides in pertinent part:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State Derritory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and lawshsll be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress ....
“In order to recover under 8§ 1983, a plaintiff must show that the defendant, under colde of sta
law, subjected the plaintiff to a deprivation of a right, privilege, or immunity secured by the
constitution or laws of the United State&enda v. King, 347 F.3d 550, 557 (3d Cir. 2003) (citing
§ 1983);Berg v. Cnty. of Allegheny, 219 F.3d 261, 268 (3d Cir. 2000).
“Section 1983 is not a souroé substantive rights . . . the plaintiff must allege a violation
of a federal right.”Berg, 219 F.3d at 26&state of Smith v. Marasco, 318 F.3d 497, 505 (3d Cir.
2003) (Section 1983 “merely provides a remedy for deprivations of rights establisheldegetse

in the Constitution or federal laws.”). Thus, “[t]o state a claim under [Sec@83, a plaintiff



must allege the violation of a right secured by the Constitution and laws of the Uitesl &td

must show that the alleged deprivation was coneahitly a person acting under color of state law.”
West v. Atkins, 487 U.S. 42, 48 (1988). The threshold question, therefore, is whether the alleged
action violates a Constitutional right.

1. Excessive ForcéStanton)

In her Amended Complaint Plaintiff asted that Defendant Stanton used excessive force
in violation of the Eighth Amendment. Apeetrialdetained, however, Plaintiffexcessive force
claim is governed by the Due Process Clause of the Fourteenth Amendment, whichs'grotec
pretrial detaiee from the use of excessive force that amounts to punishnméngdley v.

Hendrickson, U.S. —135 S.Ct. 2466 (2015) (quotirtgraham v. Connor, 490 U.S. 386,

395 n.10 (1989)j. To demonstrate a due process violation, a detainee must‘fitavénhe force
purposely or knowingly used against him was objectively unreasonable,” meaning “that the actions
[were] not ‘rationally related to a legitimate nonpunitive governmental purpose.’{quoting

Bell v. Wolfish, 441 U.S. 520 (1979)). The court considers: “[1] the relationship between the need
for the use of force and the amount of force used; [2] the extent of the plaimjiiry; [3] any

effort made by the officer to temper or to limit the amount of force; [4] the sgwétite security

problem at issue; [5] the threat reasonably perceived by the officer; and [6] wihethpdaintiff

Analyzed under the Eighth Amendment, the results would be no different. Claims of use
of excessive force require consideration of “the need for the application ef thec
relationship between the need and the amount of force that was used, [and] the extent of
injury inflicted.” Whitley v. Albers, 475 U.S. 312, 321 (198¢itation and internal
guotation marks omitted). The “core judicial inquiry,” is “whether force was applied in a
goodf{aith effort to maintain or restore discipline, or maliciously and sadistically t@caus
harm.” Hudson v. McMillian, 503 U.S. 1, 6 (1992) (referring Whitley). Here, there is

no evidence that Plaintiff was placed in leg restraints for any malicious orisadeston.

Rather, as discussétra, the evidence indicates that Plaintiff was placed in ankle shackles
pursuant to protocol, for officer safegnd to prevent escape.



was actively resisting.Td.; seealso Robinson v. Danberg, 673 FedAppx. 205, 209 (3d Cir. 2016)
(court to consider aKingsley factors in pretrial detinee excessive force claim).

Viewing the record in light of these factors, the Court finds that Plaintiff cannotilppeva
her claim against Stanton. The record reflects that Stanton’s order toGuleee in ankle
restrains wasnot done to punish GreeAs discussed abov&tanton testified that the shackles
were placed on her pursuanstandardOC policy to prevent escap@&herewas no memdrom
a medical provider at the correctional facility indicating that Plaintiff should nohaekied
becaue of her scoliosis. Although the effect of Plaintiff’'s scoliosis is visiblant®n was not
allowed to ask her about her medical condition. And although Cpls. Burton and Cain indicated
that they had not shackled Plaintiff in the phst to a possible tripping hazard, they did not inform
Stanton thaPlaintiff's medical condition prevented her from being placed in ankle shacdkies.
it is undisputed thatantorhad seeflaintiff able tomove quicklyin recent timesThis evidence
indicates that Stanton placed ankle shackle$laintiff as he would on any inmate, for officer
safety and to prevent escape.

Moreover, he touchstone of a due process claim is whether the application of force was
punitive. See Kingdley, 13 S.Ct. at 2473 Even when construing the evidence in the light most
favorable toPlaintiff, it cannot be said th&tanton’s use of force (ordering shackles to be placed
on Plaintiff)was objectively unreasonable. Indeed, it was done pursuant to standard DOC policy
and in the absence of any medical instructions to the contrary.

2. Excessive Force (Clayk

In her Answering Brief (D.I128 at 11), Plaintiff asserts that Defendant Clark used cruel

and excessive force when he képaintiff in shackles as he transported her to the attorney



interview® No such claim, however, is alleged against Clark in Plaintiff’'s complgia}. claim
that has not been timely raised is waiv&dence v. City of Philadelphia, 147 F. Appx 289,291
(3d Cir. 2005);see also Josey v. John R. Hollingsworth Corp., 996 F.2d 632, 6442 (3d Cir.
1993). In Spence, like here, theolaintiff failed to raise a claim in his complaj@aind instead raised
it during summary judgment proceedingSpence, 147 F. Appx at 292. The court held that
plaintiff waived hisright to bring the claim, reasoning that allowing plaintiff “to add a tresory

of liability at summary judgment would have impermissibly prejudiced the [defentlecdlise
the [defendant] faced different burdens and defenses under this second theorylityt"liabi
Similarly, here, Plaintifivaived any excessive force claim against Clark because shetgittad
the claim in her Complaint, and did not raised it until after the close of discovery.

3. Deliberate Indifference

Plaintiff asserts that both StantondaClarkexhibited deliberate indifference to a serious
medical neea@nd subjected her to inhumane conditibgordering ankle shackles be placed on
heralthoughshe suffered from scoliosig.o establish a claim of inadequate medical treatment, an
inmatemust demonstrat§1) a serious medical need and (2) acts or omissions by prison officials
that indicate deliberatmdifference to that need.’Apgar v. Williams, 2009 WL 774373, at *2
(D. Del. Mar. 24, 2009jinternal citation omitted).’A claim of inhumane prison conditions may
rise to the level of akighth Amendment violation where the prison official deprived the prisoner

of the minimalcivilized measure of life’s necessities and acted with deliberate indifference in

6 Plaintiff argues that “Defendant Clark in his discretion, could have removed Pkintif
ankle shackles on the day in question, but failed to doFsw.all of the reasonstated
above, Defendant Clark is equally culpable in participating in the cruel and unnecessary
shackling of Plaintiff's legs on the date in question, ultimately resulting in Her fa
(D.I. 28 at 11). Even if the claim had not been waivédr the reasns that the Court has
found that Plaintiff's claim against Stanton fails, it would also fail against Clark.



doing so, therebgxposing the inmate to a substantial risk of serious damage to [his] future health.”
Palakovic v. Wetzel, 854 F.3d 209, 225 (3d Cir. 2017) (citation and internal quotations omitted).
“Whether onecharacterizes the treatmeetceived by [the prisoner] as inhumane conditions of
confinementfailure to attend to his medical needs, or a combination of both, it is appropriate to
apply thedeliberate indifference standardWilson v. Seiter, 501 U.S. 294, 303, (1991) (citation
and internal quotations omitted) (alteration in originaly:A prison official is deliberately
indifferent if he knows that a prisoner faces a substansialof serious harm and fails to take
reasonable steps to avoid the harnBredbenner v. Malloy, 30 F. Supp. 3d 277, 281 (D. Del.
2014) (citingFarmer v. Brennan, 511 U.S. 825, 837 (1994

To establish deliberate indifference, the plaintiff must demonstrate thatisbe official
was both “aware of facts from which the inference could be drawn thattarstdisisk of serious
harm exists, and he must also draw the inferen€éarmer, 511 U.S. aB37. “[P]laintiff must
show that the defendants knew of the risk to [herjdasibgarded it and that such acts or omissions
caused plaintiff[s] injury.” Grubb v. Marconi, 237F.Supp.3d 181, 190 (D. Del. 2017) (citation
omitted).

Here, Plaintiff cannotlemonstrate that Stanton or Clark acted wdéhberate indifference
or subjected her to inhumane conditioss previously discusse&tantontestified thathe was
not aware that Green faced a serious risk of h&tantorhad received no memo indicating that
shackles should be avoided. Andtastified that notwithstanding hecondition,he previously
sawPlaintiff move quickly, such thankle shackles werappropriate.

Clark likewise testified that prison facility medical providgseovide a memo or
notification to transporting officers if an inmate should not be placed in eeddi@ints, buthat

hehad not received such a memo. (D.k12&t A94). Additionally, when Clark first saw Plaintiff,



shealready had the ankle shackles d@he did not, however, inform Clark about any disability
nor did she express any concerns regardingtibekles to him Clark escortedPlaintiff pursuant

to DOC training and protocol, which instructeoin to walk behindPlaintiff (D.I. 251 at A81,;
D.I. 26 117), but that he would have tried to prevent her from falling if he could (tale25-1

at A81; D.l. 26 118). After Plaintiff fell,Clark al® immediatelyasked Plaintiff if she was okay
and helped her inta wheelchair.(D.l. 25-1at A86-87; D.I. 26 { 20).

B. Qualified Immunity

“Qualified immunity shields government officials from civil damages liability unless the
official violated a statutory or constitutional right that was clearly established t@ibef the
challenged conduct.Taylor v. Barkes, 135 S. Ct. 2042, 2044 (2015). The “qualified immunity
standard gives ample room for mistaken judgments by protecting all but the plainly ineeimpet
or those who knowingly violate the law.Hunter v. Bryant, 502 U.S. 224, 229 (1991). The
doctrine of galified immunity extends to mere mistakes in judgment, whether the mistake is one
of fact or law. Butz v. Economou, 438 U.S. 478, 507 (1978).

For the reasons previously stated, Stanton’s actions in connection witirdeisng
Plaintiff to be shackledere objectively reasonable, as were Clark’s actions in leaving the shackles
on her. There was no violation of a statutory or constitutional right, and Defendantstkee ent
to qualified immunity.

V. CONCLUSION

For the reasonstated abovethe Court will grant th®efendantsmotion for summary

judgment. An appropriate order will be issued.
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