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o

, U.S. DISTRICT JUDGE:

Presently before the Court are the objections of Plaintiffs (D4). @Plaintiffs’
Objections”) and DefendaiVillie J. Patrick, Jr(“Patrick) (D.l. 71) (“Patrick’sObjections”) to
Chief Magistrate Judge Thynge’s Report and Recommendation (D.l. 57, “the Reptatihg to
Patrick’s Motion to Dismiss (D.1.41). The Reort recommends grantingatrick’s motion to
dismiss based on the statute of limitations, 10 Del. 8118}, and dismissing the Complaint
against him with prejudice.(D.l. 57 at 37). The Court has reviewed the Report, Plaintiffs’
Objections andPatrick’sresponse theret®.l. 77) (“Patrick’'sResponse”)Patrick’s Objections
and Plaintiffs’ responsethereto(D.l. 79-82) (“Plaintiffs’ Responses;j and has considereaie
novo the relevant portions oPatrick’s motion to dismiss (D.141, 42, 48 and Plaintiffs’
corresponding answering bri@d.l. 46) as well as papers submitted with eadéted. R. Civ. P.
72(b)(3). The Court haslsoafforded reasoned consideration to any unobjeitqubrtions othe
Report. EEOC v. City of Long Bran¢t866 F.3d 93, 9900(3d Cir. 2017). For the reasons set
forth in this opinion, the objections Blaintiffs andPatrickare each SUSTAINEEIN-PART and

OVERRULED-in-PART, the Report is ADOPTERs MODIFIED belowas to Patrick and

The Report mistakenly cites to 10 Del £8116 in its conclusion, but correctly cites to
10Del C.88119 (the statute setting the statute of limitations for personal injury claims) in
the balance of its pages.

Chief Magistrate Judge Thynge imposedeapage limit on “[a]ny objections” filed by
Plaintiffs or Defendants, as well as “[a]ny response by Plaintiffs to @&ndaht’s
objections” and “[a]ny response by a Defendant to Plaintiffs’ objections. gDat 56).
Neither Plaintiffs nor Patrick geiested or received permission from the Court to exceed
that limit. Nevertheless, both purport to “incorporate[] [many pages from otlpemsss

or objections] by reference.” (D.I. 82 at 10 n.4; D.I. 71 at 3 n.2, 4 n.4). In an effort to
resolve these ssies expeditiously, the Court has reviewed all of Plaintiffs’ responses and
the Objections incorporated by reference by Patrick. The Court will, however, not
countenance future failures to abide by Court orders.



Patrick’s motion to dismiss iSSRANTED. The Complaint as tdPatrickis dismissed without
prejudice.

l. BACKGROUND

The Reportses forth a detaileddescription of the factual and procedural background of
this matter (D.l. 57 at 212). The partiehrave not objectetb any ofthosesectionsof the Report
and the Court’s reasoned consideration finds no clear error. The tGeratoreadopts those
sections and incorporates them here.

As noted in the Report, this matter concerns the death of three Wilmington FirénDergar
(“WFD") firefighters and substantial injury of three other firefightas a result of a house fire
that occurred on September 24, 2016 in Wilmington, DHaintiffs allege that the injuries
sustained were proximately caused by the policies and actiomdesfalia, Patrick regarding
“rolling bypass,” which Plaintiffs contend violated their substantive rightsranteed by the
Fourteenth Amendment of the United States Constitutiatrickfiled a motion to dismiss for
failure to state a claim under aafyPlaintiffs’ three counts:A) StateCreated DangerB) Shocks
the Conscience; andC) Maintenance of Policies, Practices, and Customs. (D.l. 421&).8
Patrick also asserte¢bat he is shielded from the suit () qualified immunity (E) the applicable
statute of limitations, and (Fhe political question doctrine. (D.l. 42 at-18). Finally, Patrick
alleged(G) thatthe family member plaintiffs lack standingD.l. 42 at 18-19)Plaintiffs filed an
answering brief in oppositioand the Magistrate Judge issued Report on August 28, 2019
(D.I. 57). The Report makes a number of findings relaté&htdck but the conclusion ultimately
recommends dismissing the case in its entirety based only on statute afidmsitgrounds.

(D.I. 57 at 37).



On September 11, 2019, both Plaintiffs &adrickfiled objections to the Report, (D.146
71). On September 25, 2019, each responded to the other’s objections. (D.I. 77, 79-82

Il. LEGAL STANDARDS

A. Motion to Dismiss for Failure to State a Claim

In ruling on a motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil
Procedure, the Court must accept all vpddladed factual allegations as true and view them in the
light most favorable to the plaintiffSee Mayer v. Belicbk, 605 F.3d 223, 229 (3d Cir. 2018ge
also Phillips v. Cnty. of Alleghen$15 F.3d 224, 232-33 (3d Cir. 2008). “To survive a motion to
dismiss, [however,] a civil plaintiff must allege facts that ‘raise a right tofrabeve the
speculative levelmthe assumption that the allegations in the complaint are true (even if doubtful
in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quotidgll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Dismissal under Rule 12(b)(6) is ppat®if a complaint
does not contain “sufficient factual matter, accepted as true, to ‘stdé@mato relief that is
plausible on its face.””Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S.
at 570));see also Fowler v. UPMC Shgeide 578 F.3d 203, 210 (3d Cir. 2009). A claim is
facially plausible “when the plaintiff pleads factual content that allows thé touwraw the
reasonable inference that the defendant is liable for the misconduct allégedl,”556 U.S. at
678. The Court is not obligated to accept as true “bald assertions” or “unsupported cosaclusi
and unwarranted inferencedViorse v. Lower Merion Sch. Disl.32 F.3d 902, 906 (3dir. 1997)
Schuylkill Energy Res., Inc. v. Pennsylvania Power & Light Tk8 F.3d 405, 417 (3d Cir. 1997).
Instead, “[tlhe complaint must state enough facts to raise a reasonabl@gapebat discovery
will reveal evidence of [each] necessary element” of a plaintiff's claiikerson v. New Media

Tech. Charter Sch. Inc522 F.3d 315, 321 (3d Cir. 2008) (internal quotation marks omitted).



B. Review of Reports and Recommendations on Dispositive Motions

The power invested ia federaimagistrate judge varies dependomgwhether the issue is
dispositive or nofdispositive. “Unlike a nondispositive motion (such as a discovery motion), a
motion is dispositive if a decision on the motion would effectively determinera diadefense
of a party.” City of Long Branch866 F.3d at 989 (citations omitted). Under this standard, a
motion to dismiss under Rule 12(b)(6) is clearly dispositive.

For reports and recommendations issued regarding dispositive motions, Rule 72(b)(3) of
the FederaRulesof Civil Procedure instructs that “a party msgrve and filespecificwritten
objections to the proposed findings and recommendatigngithin 14 days” and “[t]he district
judge must determine de novo any part of the magistrate judge’s disposition thairhpsoperly
objected to.” See als@8 U.S.C. § 636(b)(1Brown v. Astre, 649 F.3d 193, 195 (3d Cir. 2011).
When no timely objection is filed, “the couréed only satisfy itself that there is no clear error on
the face of the record in order to accept the recommendafed.” R. Civ. P. 72(badvisory
committee notes to B3 amendment‘[B]ecause a district court must take some action for a report
and recommendation to become a final order and because ‘[tlhe authority angahsileality to
make an informed, final determination . . . remains with the judge,” howestiictdcourts are
still obligated to apply “reasoned consideration” in such situatiGity.of Long Branch866 F.3d
at 99-100 (citingMathews v. Weber23 U.S. 261, 271 (197&)enderson v. Carlsqr812 F.2d
874, 878 (3d Cir. 198Y)

II. DISCUSSION

As an initial matter, the Court must determine whether the parties’ objectioasatér
timely and “specific.” Fed. R. Civ. P. 72(b)(2). Both sets of objections were fiagthey were

filed within the requisite fourteeday period. So, tm were theparties’ responses to their



respective objections. Patrick’'s Objections and Response are also specifieach of the
submissionsspecifically identifes the bases othe dispute and referenseelevant counts and
language from the Repo#nd Plaintiffs’ Objections. Plaintif’ Objections and Responses,
however, are not Plaintiffs’ Objectiongdo not focus on the counts of the Complaint, but rather
offer general complaints that the Report “mischaracterized” the nature of thewdashb,
purportedly fnfected the analysis 6n manyunspecifiedjissues. (D.l. 64 at 4). The onlgount

of the Complaint mentioned in Plaintiffs’ Objections is CountD.l. 64 at 3, 4,9). Plaintiffs’
Response tdPatrick’s Objections is morespecific, at least untilit attemps to incorporate
unspecified arguments frolaintiffs’ responses regarding other defendar8eesupranote 2.
As a matter of judicial efficiency and so all matters relateaivickand this motion to dismiss
may be addressed, however, the Court has considered all issues in Plaintiffs’ Bedpainare
specifically targeted t®atrick as well as Plaintiffsobjection in footnote 9 of D.I. 65, which
mentions Patrick by name and identifies the issue being raised

A. Count | — State-Created Danger

Plaintiffs’ Complaint fails to allege facts sufficient &sserta claim againsPatrick for
Count 12 Count | of the Complaint does not address individual defend#mitisgather addresses
“Defendants” as a group. (D.l. 1 §81498). The Report, thus, similarly addrestbe defendants
as a group, finding thalaintiffs’ Complaint fails to satisfy tiee ofthe four element®of a state
created danger claim thoserequiring: (1) the harm be “foreseeable and fairly direct”; (2) the

existence of a “special relationship”; and (8 of “authority to create an opportunity for danger”

3 No party objects to the standard fordt&created danger” set forth in the Report. (D.l. 57
at 16). After reasoned consideration and finding no clear error, the Court adoptslit in ful
and incorporates it here.

4 In Count 1, Plaintiffs specifically refer only to Defendant Goode by naiidd. X { 489).



— but satisfies thedurth: (4)alleging conductthat “shocks the conscience” underaliberate
indifference standard(D.l. 57 at 15-21). As noted above, in its conclusions, the Report does not
recommend dismissal of Countspecifically, as toPatrick becausig recommends dismissal of

all counts against him based on thatute of limitations.(D.l. 57 at 37).

Patrick does not object to the Report’s conclusions regarding the elements of, @adnt
“concurs|] with [its] findings and recommendation” that the count be dismissgain& all
Defendants for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)®)I” 7¢ at 2).
Nevertheless, heubmitted objectiont Count Ito argue thaPlaintiffs’ Complaint fails to allege
that he, specifically, was a “fairly direct” cause of the harm they endureio amdjuedi an order
from the Court clarifying that he is entitled to dismissal on Plaintiffs’ state createger claim
on the grouds that Plaintiffdailed to allege facts sufficient to support his personal involvement
in the allegations that form the bases of Count | of the Complgint!l” 71 at2-3). Plaintiffs, on
the other handprotestthe Report'sanalysisof the “specialrelationship” prong (D.l. 64 at 4)°
Thus, the Court considers Patrick to object to the Report’s conclusion, or lack thegeofiing
whether Plaintiffs have sufficiently stated a claim against him for Courgddban its findings
regarding théfairly direct” elementas well ashis lack of personal involvemerdand considers
Plaintiffs to object to the Report’s finding regarding tepécialrelationship”element.

1. Foreseeable and Fairly Direct

The Report finds that Plaintiffs do not satisfy the “foreseeable amty fdirect”

requirement of a statereated dangeclaim because, although the “foreseeability” aspect was

5 Plaintiffs do notactuallyidentify a specific prong of Count | to which they object, however,
they quote language from the Report’s discussidhesspecial relationshipfequirement
when explaining their objection to the Report’'s oé€ollins v. City of Harker Heigis,
Tex, 503 U.S. 115 (1992).



sufficiently pleaded, the Complaint “ff8] to allege sufficient facts to meet the [fairly direct]
requirement.”(D.l. 57 at 17-18).

Neither party objects to the Report’s conclusion that theeSeeability” requirement is
met “because the Staéetors had actual knowledge and awareness of risk associated witl roll
bypass.” (D.l. 57 at 17). Finding no clear error after reasoned considethg Court adopts this
portion of the Report.

In regard to the “fairly direct” requirement, the Report finds that the fatéged by
Plaintiffs are insufficient as to all defendants because “[t]he rolling dsylicy and/or
inadequate staffing were not the direct catalyst for the harm. This disehe result of arson
committed by a third party.” (D.l. 57 at 18). Patrick argues that “in addition tofihdsegs with
respect to all Defendants, the Complaint’s allegations are also deficient toim@muat | against
[him] specifically because there are no wa#aded allegations thfitis] ‘enactment’ of rolling
bypass in 2009, ots implementation through the end of his term in January 2013, were the ‘fairly
direct’ cause of the deaths and injuries that occurred i@andy Park fire.” (D.l. 71 at 2).

“To fulfill the ‘fairly direct’ requirement of the statereated danger claim, the plaintiff
must plausibly allege that state officials’ actions ‘precipitated or wereattadyst for’ the harm
for which the plaintiff brings suit.” Henry v. City of Erie 728 F.3d 275, 285 (3d Cir. 2013)
(quotingMorse 132 F.3d at 910). “Precipitate,’ in turn, means ‘to cause to happen or come to a
crisis suddenly, unexpectedly, or too soond. (quoting Webster’'s Third New Internanal
Dictionary 1784 (1993); citingThe Random House Dictionary of the English Langubs@l
(2ded. 1987) (defining “precipitate” as “to hasten the occurrence of; bring abenmaturely,
hastily, or suddenly”)id. at 325 (defining “catalyst” as “a pens or thing that precipitates an event

or change”)). “Thus, it is insufficient to plead that state officialsoasttook place somewhere



along the causal chain that ultimately led to the plaintiff's har@ityy of Erig 728 F.3d at 285.
In other words, in order for Plaintiffs’ pleading to be sufficient, there cannot be ‘d@ag himks in
the causal chain after [Patrick] acted and before tragedy stridtkat 285-86.

Patrickleft his position agire Chiefin January 2013, more than three and-balé years
before the September 24, 2016 fire. (D.l. 57 at 2). During that period, as Plaiffglaint
details, various intervening events occurred. For example:

. A new mayor, Dennis P. Williams (“Williams”), was elected and a new fire
chief, Anthony S. Goode (“Goode”) was appointed;

o Williams and Goode enacted a similar, but “new policy of ‘conditional

company closures;

. Williams and Goode further understaffed the WFD by delaying the filling
of vacancies and transferring numerous firefighters from fire suppression to
administrative roles;

. The Wilmington City Council passed legislation to mandate the hiring of
more firefighters and address other issues of fire safety;

) Williams and Goode refused to comply with the new legislative
requiremers;
. “[T]he City [began] to experience rolling bypass more often than not.”

(D.I. 1 1926, 28, 19799, 204, 22658). According to Plaintiffs, these changes “continued to make,
and by themselves independently made, the WFD an unmanageably dangerous place, and an eve

more dangerous place than it previously had been under defendraitjfk” (D.l. 1 1 180). In

6 Both Williams and Goode are also defendants in this case. (D.l. 1).

! This paragraph of the Complaint actually reads “under defendants Baker diaangyil
however, the contextdicates that “Williams” was a typo anBéatrick was intended The
paragraph, which is in a section titled “The Williams Administration Increaséathgers
Even More,” reads, in its entirety “Throughout the Williams Administration, thieipsl
and ations of defendants Williams and Goode continued to make, and by themselves
independently made, the WFD an unmanageably dangerous place, and even more



addiion to all of these intervening events relatedie WFD, the fire that ultimately harmed
Plaintiffs was the result of arson by a third party. (D.l. 57 at 8).

Although the actions of a third party may in some circumstances be insufficienetase
cawsal chain and it is certainly true that an injury can have multiple cawsdsjnjury must still
be sufficiently linked to the alleged acts of the defendant for a complaint to bessul§igleaded.
See, e.gCity of Erig 728 F.3d at 283 (“State act are not liable every time their actions set into
motion a chain of events that result in harm.” (cifutgrtinez v. State of Californja44 U.S. 277,
281 (1980))). Three and oimalf years expired from the time the Complaint allégasickdid
anythng to create or was in a position to do anything regarding the circumsthateesulted in
Plaintiffs’ harm, and the fire that caused those harms. During thatperiitany of intervening
events occurred that altered how the WFD operates, thalaiiyl of personnel and equipment
to fight fires, and the persons in charge of decision making for firefighting lmivgton .e. a
new mayor was elected and a new fire chief appointed). The sheer number of thiksausal
chain between the actioRatrickis alleged to have taken and the harms suffered, as well as the
lack of immediacy between those actions and the harms suffered, competaitheoConclude
that Plaintiffs have failed to allege thRatrick precipitated or was a catalyst of teesarms.
Seeg.qg, City of Erig 728 F.3d at 2886 (granting defendants’ motion to dismiss because their
actions “were separated from the ultimate harm by a lengthy period of -tihkesg than four
months —] and intervening forces and actions”). Inodh the Complaint merely alleges that
Patrick’s“actions took place somewhere along the causal chain that ultimately led to then.”. h

Id. at 285. As the Third Circuit has instructed, this is insufficient.

dangerous place than it previously had been under defendants Baker and William4.” (D.I.
1 180). Thus, the Court understands the final word in the paragraph shoRiakttek®



2. Special Relationship

For the“specialrelationship”element, the Repofinds “Plaintiffs fail to allege sufficient
facts demonstrating a special relationship to support [sjtatted danger.”(D.l. 57 at 20).
Plaintiffs objectto that finding, arguinghe Report “mischaracterize[sthe Complaint by
“rel[ying] on the. . .irrelevant principle . . [fromColling] that ‘there is no requirement to provide
municipal employees with minirhéevels of safety and security. (D.l. 64 at 4). Theyfurther
argue that'this is not a case cHanging difficult resource allocation decisions made by the
legislative branch” nor one “seeking to establish minimal levels of work@afety or involving
theCollinsdecision.” (D.l. 64 at-®). BecausePlaintiffs have objected to the Report’'s asay
of this prong, we considet de novo In doing so, we find Plaintiffs have failed to sufficiently
allege the existence af‘special relationshiptinder the statereated danger doctrine

To sufficiently plead a statereated danger claimgainst Patrickinder § 1983Plaintiffs
must allege that a relationship existegtween themselves and the city of Wilmington (“City”)
such that they were “foreseeable victim[s] of [Patrick’s] actions in a tortseséneither
“individually or as . .. membejs] of a distinct class.”E.g., L.R. v. Sch. Dist. Of Philadelphia

836F.3d 235, 242 (3d Cir. 2018). Although the “primary focus” of this inquiry is

The “specialrelationship” requirement of a statecated danger claim is distinct from the
standalone “special relationship” exceptiorttie general rule barring municipal Bisity

for private violence. Brown v. Com. Of Pa., Dep’t of Health Emergency Med. Servs.
Training Inst, 318 F.3d 473, 479 (3d Cir. 2003) (“The ‘relationship’ required by the third
element of [the statereated danger] test is different than the ‘relaiop’ in the ‘special
relationship’ exception tBelaneyv. Winnebago Cnty. Dep’t of Soc. Serd89 U.S. 189,
195 (1989) (holding that, generally, “the Due Process Clause imposes no duty orethe stat
to protect its citizens from violence by private astyj”); Kneipp v.Tedder 95 F.3d 1199,
1209 n.22 (3d Cir. 1996)The “special relationship&xception applies wimea person was

a “foreseeable victim . . . in the custodial sghset in the “tort sense.’'Brown, 318 F.3d
at479. Because Count | alleges a stawated danger claim, the Report’s evaluation of
whether Plaintiffs’ Complaint meets the standalone “special relationship” asthnd
(D.I. 57 at 1920 (saying the state mu&bke[] a person in its custody and holtd[in there

10



“foreseeability,”the class members or individual must be distinctiViglgeseeable” victimsuch

that the harm thefaceis differentfrom that faced bythe public in general.See Morsgl32 F.3d
at913 n.12 (Where the state actor has allegedly created a danger towards the public generally,
rather than an individual or group of individuals, holding a state actor liabledanjtiries of
foreseeable plaintiffs would expand the scope of the statded dangdaheory beyond its useful
and intended limits.”)see alsdRivas v. City of Passgi®65 F.3d 181, 197 (3d Cir. 2004) (“In
Morsd,] . . . we explained that the relationship must be sufficiently close to exclude ‘thos
instances where the state actor creatdy a threat to the general population,” but not so restrictive
as to limit ‘the scope of § 1983 to those instances where a specific individual is pldeedér.”
(quoting Morseg 132 F.3d at 913)). To hold otherwise would allow the stedated dager
exception to swallow the “general rule that the state is not obligated to protect éascitiam
random, violent acts of private partiesMorse 132 F.3d at 913 & n.1Zee aso, Hopkins v.
YesserNo. 18-5354, 2019 WL 4645175, at *4 (E.D. Pa. Sep. 24, 2019).

Although the Third Circuit has natrticulated preciseliriow a “distinct class” should be
definedor evaluategdtheirdecisions irthese and related ardadicatethat: () the class must have
discernible limits or membershiyiteria, and (i) the members must face a particularized harm
from the alleged action that is separate and distinct from that faced by thegpbldnige See, e.g.
Morse 132 F.3d at 912 n. 12, 91Mppking 2019 WL 4645175t *4-8.

“A class cannobe ‘discrete’ and ‘limited’ unless it is ‘identifiable.Hopking 2019 WL
4645175, at *4 (quoting/lorse 132 F.3d at 914 (noting that in some “situations, requiring the

plaintiff to be part of an identifiable and discrete class of persons subjduw tarm the state

against his will")),wasincorrect That portion of the Report is overruled; the standard
applied here is used

11



allegedly has created . . . fits within the purposes of the ctas&te danger clainy; see also/an
Orden v. Borough of Woodstowh F. Supp. 3d 676, 688 (D.N.J. 2014) (“The purpose of [the
special relationship element for a stateated danger claim] is to circumscribe the number of
potential plaintiffs stemming from any particular exercise of state authoritgtaeld state acte
from liability for any act for which any member of the general public coulf’s(eEting Morse
132 F.3d at 913 @2; Phillips, 515 F.3d at 242) A classwith discernible limitscomprisingall
Plaintiffs is readily identifiable- WFD firefightersinjured in fires fought by the WFDn
Wilmington along with their children and spousesSucha definitionis sufficiently concreteto
allow individuals to be promptly identified as members or. ri&¢e Hopkins2019 WL 4645175,
at *4 & n.12 (describing how the classewarious cases were readily identifiable, including those
in L.R, 836 F.3d at 347 (kindergarten clasdann v. Palmerton Area Sch. DisB72 F.3d 165
(3d Cir. 2017) (high school studeattletes), Phillips, 515 F.3d at 192hfurderer’s targets that he
identified to state employees in advance of killings), Afadterv. Pike Cnty.544 F.3d 182, 192
(3d Cir. 2008)persons who participated in man’s arypestt lacks any speculative or subjective
terms that could prevent an unacquainted defendant from foreseeing who does and does not fall
within its coverage, and it is fairly circumspe&ee, e.gld. at *4-5; Van Orden5 F. Supp. 3d at
684-809.

In addition to having definitivenembership criteria, however, Plaintiffs must also allege

that they faced a “particular threat” separate and distinct from that sufiefaced by the public

o Plaintiffs’ Complaint appears to address this requirement in part by statindirafighter
plaintiffs were not random membessthe public but instead, as Wilmington firefighters,
it was foreseeable that they would be exposed to the health and safety risks greated b
defendants’ policies . . ..” (D.l. 1 1 484). This description, howeévet large enough
to encompass aRlaintiffs. Manyhave never beeWFD firefighters, butall are or have
been the spouses or children of WFED firefightdi3.l. 1 1 525).

12



at large. Hopkinsg 2019 WL 4645175, at *7citing CommonwealtiBank & Trust Co. v. Russel
825F.2d 12, 13 (3d Cir. 1987NMorse 132 F.3d at 912 n.12 (noting that a state’s creation of a
“danger towards the public generally” is not actionable, but that actionstiaffeonly a limited
group of potential plaintiffs” may beMartinez 444 U.S. at 279, 285iding a parole board not
liable under § 1983 for recommending the release of a “Mentally Disordered feexi€f who
later killed a teenage girl, reasoning that the “parole board was not aware thaeideczsl
distinguished from the publid &rge, faced angpecialdanger’)). On this point, Plaintiffs fail
First, their Complaintrepeatedlyindicates that the policies enacted by Patrick and the other
individual defendants created the same dangers for the general public as tloeyhdid¥FD’s
firefighters For example, it asserts, among other things, @dabf the aforementioned official
policies[including rolling bypass] . . increas[ed] the danger to firefighters and civiliafs.(1
1 265), made “firefighters and residents . . . less sdf@,I. 1 §133), “threat[ed] the citizens . . .
and firefighters of [Wilmington]” D.I. 1 §142), “put [firefighters’] safety, as well as that of the
residents they protect[] at riskD.1. 1 1211), “endanger[ed] the lives of residentd &irefighters”
(D.I. 1 §215), constituted “gambling with the lives of firefighters and all that live, work, and
recreate in . .Wilmington” (D.I. 1  216), and would “get somebody killed, whether it's a citizen
of this city or a firefighter” (D.I. 1 142)1°

Secondthe exampleprovidedin the Complaint oinjuriessuffered by civilians as a result

of rolling bypasgor similar policies)are the samsorts of injurieghat underlie this suit.For

10 It also states, in relation to rolling bypass and related policies, “the hedlgatety of our

citizens and aitors are too important to put at rjiskD.I. 1 I 216)and notes that a report
in Philadelphia on similar practices found “[d]elays in response time [causedllibg
bypass policies] can lead to more dangerous fires than would be encountered tivthout
[policies], ultimately increasing the risks for more injuries and posgieaths to
firefighters and civilians,” (D.I. 1 § 303).

13



examplethe Complaintllegesthatthe deaths of three children and imggrof three firefighters
in Philadelphia were attributetb that city’'s version ofrolling bypassand the delays in fire
suppression that policy causefD.l. 1 1303). It alsodescribediow “two young. . .residents’of
Wilmington perished in January 2016 aftefieg‘grew in size and intensitwhen the “fire engine
.. . closest to the fire was closed due to conditional company clostr@s.l. 1 §305). Just like
the injuries suffered by the firefighters in Philadelphia, itijaries claimed bythe firefighter
plaintiffs hereare the same as thoseduredby the twoWilmington children in January and the
civilians of Philadelphia- physical, psychological, and econorhi@rmsthat resulted from a fire
that grew in size and intensity because of delays in the arrival of appropeéghfing staff and
equipment. (D.I. 1 1460-63). Similarly, theinjuries that the other plaintiffs heesndured and
continue to endurarethe same as might be visited upon the spouses and children of any member
of the general public whperishedin a fire that grew out of cordl from lack of emergency
intervention. Id. Although the harms suffered by Plaintiffs were and continue to be devastating
and horrible, they are netas currently alleged distinct from those faced or endured by any
member of the publias a result of rolling bypass.

The only plausible difference between the danger faced by the ptiblige and Plaintiffs
is that Plaintiffs had a higher chance of being harmed because¢ihegxposed tahe dangers
caused by the alleged violative policrasre frequentlyhantherestof the public In other words,
Plaintiffs might argue that their increased proximity to dangerous fires amdutims they cause,
as a result of their profession or the profession of their spouse or parent, make therata dis

class. Yet courts hae frequently rejecteduch “frequency” or “proximity” logic in related

1 Conditional company closures wapolicy enacted under Williams and Goode that was

allegedlysimilar to rolling bypas. (D.l. 1 195, 202, 204
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circumstances.See, e.g.Commonwealth Bank & Trust Co. v. Rus$35 F.2d 12, 13 (3d Cir.
1987 (holding that “residents of the communities surrounding [a] jail are part of théc'@mib

large”” and face no “special danger” from an escaped pridoeed on their proximity to said
jail); Long v. Cnty. Of Armstrong79 Fed. App’x 221, 222, 224 & n.5 (3d Cir. 2013ar(¢;
Twp. Of West Orange v. WhitmahF. Supp. 2d 408, 422 (D.N.J. 1998arte,n the context of
proximity to a home for those with mental illnedsppking 2019 WL 4645175, at *B ( “fac[ing]

a higher chance of encountering . . . the potential harm than other members of th¢igjublic
insufficient” to differentiate a purported class from the general publiasedaotigroups‘face|]
thesame kindf dangef).

Moreover, the Supreme Courthas cautioned against basing & 1983 specialized
relationship finding on a plaintiff's status as a municipal emplogseCollins v. City of Harker
Heights, Tex.503 U.S. 115, 1286 (1992) see also, e.gRodriquez v. City of Philadelphia
350Fed. App’x 710,712 (3d Cir. 2009) (observing that, with limited exceptiothe' Supreme
Court has long held that “[n]either the text nor the history of the Due Procasse@upports . . .
[a] claim that the governemtal employés duty to provide its employees with a safe working
environment is a substantive component of the Due Process [Tlaegations omitted) Estate
of Phillips v. D.C, 455 F.3d 397, 407 (D.C. Cir. 2006¢wardss deliberate indifference ay
have increased the Firefighteexposure to risk, but the risk itselinjury or death suffered in a
fire — is inherent in their professiors [previous D.C. Circuit decisionshake clear, the District
is not constitutionally obliged by the Due Process Clause to protect public e®plinpm
inherent jobrelated risks). This further cuts against any argument that Plaintiffs’ h&am

different from that faced by the general public solely becahey had a higher chance of

experiencing those harmsince that increased likelihoasl a result of the firefighter plaintiffs’
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employment with the CityThe type of harm faced by the class must be diffengkind from that
faced by the general publioot simply different in likelihood SeeHopking 2019 WL 4645175,
at *8. Thus, the only characteristic that plausibly differentiates Plaintiffa tiee general public
for purpose®f this elementtheir closer proximity to the dangers allegedly caused by the policies
of Pdrick and the other Defendants based on their employmieribsufficient.

In sum, because Plaintiffs have not alleged that they were distindtvegseeable victims
such that the harm they endured and continue to endure is different from that faoegbilic
in general theyhave failed to allege sufficient facts demonstrating the necessary relgiiomshi
support their statereated danger claim.

3. Use of Authority to Create an Opportunity for Danger

In regard to the “use of authority to create an opportunity for danger” requirement, the
Report finds that “Plaintiffs’ allegations of harm fail to meet this element uhéedoctrine of
Statecreated danger” because “rolling bypass was not the direct cause nor the bugdafdhe
harm to Plaintiffs.” (D.l. 57 at 2@1). Neither side objects to the Report on this point either, and
the Court finds no clear error in the analysis after reasoned consideration. Ti@erthedopts
this portion of the Repo#pplies to Patrick as well

4. Personal Involvement

Although not one of the fouielemens’ of a statecreated danger claim under the Due
Process Clause of the Fourteenth Amendmenigfandant in a civil rights action “must have
personal involvement in the allegetiongdoing.” Evancho v. Fishei423 F. 347, 352 (3d Cir.

2005). This may be shown “through allegations of persdmattionor actual knowledge and
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acquiescence.’ld.; see also Rode v. Dellarcipret®45 F.2d 1195, 1207 (3d Cir. 1988).The
Third Circuit has held that “eivil rights comphint is adequate where it states the conduct, time,
place, and persons responsibl&bykins v. Ambridge Are8ch.Dist., 621 F.2d 75, 80 (3@ir.
1980) In the instant matter, Plaintiffs allege that time and locatdre September 24, 2016t
2:56 a.m. at 1927 Lakeview Road, Wilmington, D.E. and allegePtduaick amongst others, was
responsible for the institution and continued use of rolling bypass, despite eviddrecednttary
of its effectiveness, which caused the injuries they sustained. (D.l. 57 at 26-27).

Based on this, the Report recommends that “Plaintiffs[’] factual allegatierissafficient
to support personal involvement in relation. to. Chief Patrick” because “[a]t the time of this
incident. .. Chief Patrickhad not served in [his] official capacity[fdr almost three years” and
[t]here is no factual support alleged by Plaintiffs thatPatrickhad any personal involvement in
the policies, decisions|,] or practices of the subsequent administration nor thetbaéntcurred
in 2016.” (D.l. 57 at 27)Similar to his objections regardinige “fairly direct” element of Count
|, Patrick argues that this findingascurateand Count | should be dismissed against him based
onit. (D.l. 71at 23). Plaintiffs, on the other hand, object that they have met the requisite standard
by “factually alleg[ing] that [Patrick] created, implemented, and knolyiligd to the legislature
and the public in order to hide the known dangers of their rdiipss policy.” (D.l. 64 at 9
n.6). They further argue that the claim should persist against Patriakdeet]i]t is neither
unrealistic nor fanciful, when one does not take an unduly crabbed reading of the Conaplaint
expect discovery to also demanage personal involvement in continuing or modifying their policy

of rolling bypass.” (D.l. 64 at 9 n.6). They also state it is their “understanding thaatrick [is]

12 The Court adopts the Report’s articulation of the “personal involvement” standard and

repeats it here only for convenience. Neither party objects to this facet ofpbet BRnd
the Court finds no clear error after reasbeensideration.
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presently on the City defendant’s payroll, either as [a] current employeeajpnsultant[].”
(D.I. 64 at 9 n.6).

Although Plaintiffs now speculate as to Patrick’s involvement, the Complaint does not
allege that Patrick had any personal involvement in the events of September 24, 2016. Nor, as
already detailed, does the Complainffisiently allege that Patrick’'s was involved in the
circumstances, including policies, decisions, or practices, that preciphassdvents. Whether
it is “unrealistic” or “fanciful” to expect discovery to demonstrate Patsiglérsonal involvement
in continuing or modifying the rolling bypass policy during the Williams administraiso
immaterial, because the Complaint does not allege that such involvement @cAdditionally,
Plaintiffs’ new allegation that Patrick is on the City’'s current plhytfoes not appear in the
Complaint and, even if it did, the Court does not see, and the Complaint fails to articulate, how
Patrick’s involvement in city government in 2019 indicates he was persomadlyed in events
that occurred in 2016See, e.gLopez v. CorrMed. Servs., IncNo. 11:1591,2012 WL 4373462
at *2 (3d Cir. Sep. 26, 2012) (dismissing claims in § 1983 deprivation of constitutional rights
action based on lack of personal involvemestausalefendants had only come in contact with
plaintiff after alleged injury occurred). As a result, Plaintiffs haied to sufficiently allege that
Patrickwas personally involved in the events leading to the harmatlteye theysustainedinder
Count I.

Because Plaintiffs have failed to allege sufficient facts to satisfy the motidisrtoss
standard fortiree of the four elements of a stateated dangemnd have also failed to sufficiently

allege that Patrick was personally involved in the events leading to the harralldusy they
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sustainedinder Count |l Plaintiffs have failed to state a claim for relief agalPatrickfor Count

|l3

B. Count Il —Shocks the Conscience

TheReportalso finds that Plaintiffs have failed to state a claim ag&astckunder Count
1. ¥ Patrick arguethat since “Plaintiffs fail to allege ‘any personal involvement [by Chiei@ktr
in the policies, decisions, or practices of the subsequent administration nor tisdleaentcurred
in 2016, . .. Count Il of the Complaint cannot survive” against him. (D.l. 71 at 3 (quoting/D.l.
at 27)). As naed supra in addition to satisfying any elements of a claim, Plaintiffs must
sufficiently allege that Patrickas“persond]ly] involve[d]in the allegedvrongdoing.” Evancho
423 F. 3dat 352. This requirement applies &l civil rights clains. Id.; see alsdD.l. 57 at 26
28 (making no distinction between the various counts at issue in its “personal invaftyeme
inquiry)). As explainedupra despitetheir objectionsPlaintiffs’ Complaintdoes not sufficiently
allege that Patrick was personally involved in the events leading to thePtantiffs allege they
sustainedinder Count | As these same events are the bases for the second count, the Court reaches
the same conclusion Plaintiffs have failed to sufficiently allege thBatrick was personally
involved in the events leading to the harm th#gge they sustainachder Count Il.

Thus,Plaintiffs have failed to state a claim for relief agaiatrickfor Count I.

13 The Court finds no need to address the Report’s findings regarding the fourth element of

the statecreated danger doctrine (whether Patrick’s conduct shocks the conscience). Every
element of the claim must be adequately pleadssk, e.g City of Erig 728 F.3d at 282
(stating the court “needn’t look further than the first element of the-ctested danger
claim” where that element was insufficienfiieaded).

14 The Report does not actually consider whether Patrick’s conduct “shocks #ogeoas.

(D.l. 57 at 1819, 2%23). It does, however, discuss the requirement that Patrick had to
have been personally involved in the consciestuacking activity to be held liable.
(D.I. 57 at 2627). Because the Court finds the “personal involvement” facebslisge,

it does not consider whether Patrick’s alleged conduct meets the standard requared for
standalone Fourteenth Amendment shocks the conscience theory.
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C. Count lll —Maintenance of Policies, Practices, and Customs

Count Il is inapplicable tdPatrickbecause it is #onell claim and he is not sued in his
official capacity. The Report implicitly reaches this conclusion, neither party objects, and the
Court finds no clear error after reasoned consideration. “Under a 81983 claim, locairgpve
bodies and officials, acting in their official capacity, may be sued Hirect where, as alleged
here, the purported unconstitutional action implements or executes a paliognce, regulation,
or decision officially adopted or promulgated by thertD.l. 57 at 2324 (citingMonell v. Dep’t
of Soc Servs. Of the City of New Yod36, U.S. 658, 690 (1978)Patrick”is sued only in his
individual capacity,” (D.I. 1 § 27), and “is no longer in office, nor hold[s] any officialtioo§].”

(D.I. 57 at 24 n.156). Thus, the Court adopts the Report’'s analysis and conclusions for Count Il
as to Patrickthe count is inapplicable to hif.

D. Qualified Immunity

Qualified or god faith immunity operates as an affirmative defense for the benefit of
government officials.Harlow v. Fitzgerald 457 U.S. 800, 808 (1982). It is immunity from suit
rather than merely a defense to liabilijtchell v. Forsyth 472 U.S. 511, 526 (1985), and
“shield[s] officials from harassment, distraction, and liability when they perform theiesdu
reasonably.”Pearson vCallahan 555 U.S. 223, 231 (2009). Such performance is unreasonable,
and the immunity disappears, when the facts alleged by a plaintiff show aowviotHtia
constitutional right and the right at issue was clearly established at the time dfetex a

miscondut. Saucier v. Katz533 U.S. 194, 201 (2001). Unlegslaintiff's allegations sufficiently

15 Because Count Ill, asMonell claim, is inapplicable to Patrick, the Court finds no need to
address his argument that he is “entitled to dismissal from Count Il due toiffaint
failure to allege his personal involvement,” (D.l. 71 at 4), or Plaintiffs’ relth&a“Count
[l properly pled the required causation needed to survive the motion to dismigs81(D.
at 1 (modifications omitted)).
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assert a violation, a defendant pleading qualified immunity is entitled to dismissae bef
discovery. Pearson 555 U.S. at 23@ehrens v. Pelletie516 U.S. 299, 308 (1994).

Though it mentions Patrick’s assertion of qualified immunity,Report does naliscuss
or concludewhetherhe is entitled to its protectionPatrickargues that he isecausePlaintiffs
have failed to allege facts sufficient to rheéher prong of the inquiry, (D.l. 71 at5}, whereas
Plaintiffs arguethat the presence they” factual disputes in the case mandates thdtdbkense
motion was prematurg?’ (D.l. 82 at 1). As explained above, however, Plaintiffs have not
adequatehalleged a violation of a constitutional right agaiRatrickunder Rule 12()(6). Thus,
althoughfactual disputes may exist regarding “minute factual issue[s],” (D .&t82,contrary to
Plairtiffs’ assertions, (D.l. 82 at 1), key fact disputes do not remain to be resolvésitane. As
such,the Courtneed not determine whether Plaintiffs can satisfy the other qualified immunity
prong; under the facts currently allegeatrick remains entled to qualified immunity.
SeePearson 555 U.S. at 237.

E. Statute of Limitations

Next, Plaintiffs object to the Report’s recommendation that all counts adzatistk be
dismissed based on expiration of the statute of limitatigbsl. 65 at 9 n.9).Patrick disagrees.
(D.I. 71 at 1; D.I. 77 at-38). Plaintiffs position is that the statute of limitations clock did not
begin to runife. did not “accrue”) until thdire, andtheir Complaint was timely because it was

filed within two years of that fire(D.l. 65 at 9 n.9).Patrick on the other han@rgues that the

16 Neither party objects to the Report’s statement of the qualified immunity stafidla 57
at 2829) and the Court finds no clear error after reasoned consideration. The Court adopts
thatstandard in full, though limited portions are stated and clarified here for convenience

7 Plaintiffs essentially argue that the Report’s conclusion as to Williams andeGdhat

neither was entitled to qualified immunity at this time because “fatdgaks remain”
(D.I. 57 at 29) — should also apply to Patrick
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limitations clock began to rueither when the last “act ascribed to [him] in the Complaint
‘enactng’ a ‘new rolling bypass policy on July 1, 20896ccurred”or, at the latest, when he left
office in 2013. (D.I. 77 at 23, 3 n.5. The Court disagreesith Patrick— Plaintiffs’ cause of
action accrued when the damages allegedly occuamed Plaintiffs did not suffer any of the
damages complained of until the filBecausdPlaintiffs filed their Complaintwithin two years of
that date, it was timely.

Section 198 suits are subject to the state statute of limitations period for personal injury
claims. Owens v. Okure488 U.S. 235, 2450 (1989). In Delaware, that period is two years.
10Del. C. § 8119 Federal law, however, dictates when a § 1983 claim acdhadsis what
constitutes accrualDique v. N.J. State Polic€03 F.3d 181, 185 (3d Cir. 201@jting Wallace
v. Kato, 549 U.S. 384, 388 (2007 ontgomery v. De8ione 159 F.3d 120, 126 (3d Cir. 1998)
The Third Circuit instructs that “the limitations period begins to run from the winen the
plaintiff knows or has reason to know of the injury which is the basis of the section 1i@83 act
Montgomery vDeSimongel59 F.3d at 126internal citations omitted)ln other words, the statute
of limitations clock begins:

when a plaintiff has a ‘complete and present cause of action,” thahes, ‘the

plaintiff can file suit and obtain reliefWallace 549 U.Sat388 (quotingBay Aea

Laundry and Dry Cleaning Pension Trust Fund v. Ferbar Corp. of, G2k U.S.

192, 201 (1997)). As the [Supreme Court¥Wallaceexplained, ‘the tort cause of

action accrues, and the statute of limitations commences twhen,the wrongful

act or anission results in damagésd. at 391.

Dique, 603 F.3dat 185-86 see alsd_agano v. Bergen Cty. Prosecutor’'s Offig&9 F.3d 850,
86061 (3d Cir. 2014) (quotinBique). Thus,for thestatute of limitations to bdtlaintiffs’ § 1983
personal injuryclaims, it must be apparent from the face of the complaintRlaatick’'salleged

unlawful conducaindthe harm suffered biylaintiffs occurred more than two years before this suit

was filed. SeeBuchholz v. Midwestern Intermediate Unit, [¥28 Fed. Apjx. 890, 89395
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(3d Cir. 2005) polding district court did not abuse its discretion or commit reversible errso by
instructing jury; see also Fleckenstein v. Crawfoidb. 1:14cv-1085 2015 WL 5829758, 3-*4
(M.D. Pa. Oct. 1, 2015}

Here, the statute of limitatiomdock did not begin to run until at least September 24, 2016.
Patrickdisputes this, arguintpat itaccrued onc&he firefighters had notice of tfeonstitutional]
injury that forms the basis of the Plaintiffs’ claiths(D.l. 77 at 3). Tadim, this injury was
“expos[ure] to the health and safety risks created by defendants’ policieshimmdleged
“consciou§] disregarf]” of those risks.(D.l. 77 at 3). As explained, howevénge timing of the
“constitutional injury” ofis not the pertinent question. Rather, we must ask Wwhentiffs’ had
a “complete and present cause of actiowallace 549 U.S.at 388 Dique, 603 F.3cdat 185-86.
That cannot occur untihe damages complained of are imedr Wallace 549 U.Sat391;Dique,
603 F.3cat 185-8. Here,Plaintiffs seek damages solely for injuries relateithédire (e.g, death,
burns, PTSD, burial costs, loss of wages, etc.). (D.l. 1 at Bi7lrleckensteina man killed a
woman shorthafter being accidentally released from pris@®15 WL 5829758, at *2. Within

two years of the murder, but more than two years after the man’s releasdateeaed family

18 In Buchholzthe Third Circuit held the district Court did not abuse its discretion or commit

reversible error in instructing the jury regarding the defendant’s staitlitaitations
defeng for plaintiff's statecreated danger claim, to which a tyear statute of limitations
applied. Those instructions consisted, in relevant part, of the following:

This case was brougittwas filed in this Court on September 26, 2001. Thus if you
find that none of defendantsonduct occurred after September 26, 129@lif

you find that plaintiff was not injured after September 26, 1999, then you must find
that plaintiff s claims are barred by the statute of limitations.

128 Fed. App’x. at 893 (emphasis added). The Third Circuit further commented that the
district court’sinstructions operated to deem [théapitiff's claim timely so long as any
element of her state created danger claim fell within the requisite limitations.pelibd

at 894.
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filed a8 1983 suit that was subject to a tyear statute of limitationsld. at *1-4. The court
found the claims were not timEarred because the plaintiffs “had no reason to know of the injury
—thedeath of [the woman} before[she] was killed.”ld. at*4. Similarly, Plaintiffs had no reason

to know of the harm they suffered until the fire occurred. Since Plaintifts $il& within two
years of that date, their suit is not thiparred

F. Political Question Doctrine

Both sidesalso object to aspects ohé Report’s finding that Patrick not entitled to
dismissalunder the political question doctrine. The Report recommends that the doctrine is
applicablen this case generally, but offers no shelter to Patrick because, “althojighgiheave
been [a] policy maker[] for the [WFD, he was] neither [an] elected governmaoiabfior
responsible for other various policies of the City.” (D.l. 57 at 37). dRatisputes onlyhelatter,
arguing“the applicable authority does not require that a defendant be an elected wiforidér
for the political question doctrine to apply.” (D.l. 71 af)6 Plaintiffs, on the other hangkotest
the former—the Repa’s finding that the political question doctrine factors into this case at all.
Theyposit that “the [political question] doctrine applies only when the U.S. Constitutitatedic
that resolution of the question is in the hands of-aqumal branch of #hfederal government; it
does not similarly defer to local (or state) governmefR’l. 62 at 2). They also argue that the
Report improperly invokes the Supreme Court’s decisioB@aliins v. City of Harker Heights,
Tex, 503 U.S. 115 (1992) in assessing the applicability of the political question doctrin@&4(D.l
at 4, 69). Uponde novaeview, the Court agrees with Plaintiffeat the political question doctrine
does not bar its consideration of their claims against Patrick

The political question doctrinés one of the mangoctrines, like those associated with

standing, mootness, and ripeness, that “place[] constitutional and prudential lirhiéspmwer of
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the federal courts to adjudicate certain kinds of clain®aker v. Carr 369 U.S. 186, 1989

(1962). Although somewhat amorphous, at its broadest the doctrine may be described as one that
“prevent[s] conflicts as to certain politically delicate questions betweeircinate branches of

the federal government.Parker v.Mande| 344 F. Supp. 1068, 1073 (D. Md. June 14, 1972)
(citing Baker, 369 U.S. at 210)see alsoBaker, 369 U.S. at 217 (listing the various types of
situations in which a case may be considered to involve a political qyedtiamne specifically,

and most relevant herthe political question doctrine functions aguardrailagainst judicial
interferencan thoseareaghat arereserved for the executive or legislative branches of the federal
government.Rodriguez v. 32d Legislature of the Virgin Islan859 F.3d 199, 2067 (3d Cir.

2017) (citingPowell v. McCormack395 U.S. 486, 518 (1969)).

Notwithstanding these grandiose characterizations and ample litigation, hpvieer
Supreme Court has only rarely found that a political question bars its adjudicationsetiari i
McMahon v. General Dynamics Coyp33 F. Supp. 2d 682, 694 (D.N.J. March 20, 2013) (quoting
Connecticut v. American Elec. Power C682 F.3d 309, 321 (2d Cir. 2009&v'd on other
grounds 564 U.S. 410 (2011)keealso, e.g.In Re Nazi Era Cases Against German Defendants
Litig., 129 F. Supp. 2d 370, 374 (D.N.J. March 1, 2001) (“The application of the political question
doctrine is not absolufe (citing Baker, 369 U.S. at 211)). As such, “[tlhe doctrine must be
cautiously invoked.”In re Nazi Era Cases Against German Defendants Lit@0 F. Supp. 2d at
374.

As to theapplicability of the political question doctrine, the Supreme Court has noted that
“it is the relationship between thgidiciary and the coordinate branches of the Federal
Government, and not the federal judiciary’s relationship to the States, which igivdse the

‘political question™ because “[tlhe nonjusticiabilty of a political question is primarily a tionc
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of the separation of powers.Baker, 369 U.S. at 214Q1; accord Elrod v. Burns427 U.S. 347,

351 (1976)Rodriguez v. 32d Legislature of the Virgin Islan@s9 F.3d 199, 206 (3d Cir. 2017);
Larsen v. Senate of the Comm. Of Peis2 F.3d 240, 246 (3d Cir. 1998) (quotiBgker,
369U.S. at 210). Thus, whegecase involves a challenge to the action(s) of a local executive
branch and judicial action will not infringe upon the power of one of ouageml, sister branches

of the federal government, the political question doctrine has no Eofg Curley v. Monmouth
Cnty. Board of Chosen Freeholdemdo. 3:17cv-12300, 2018 WL 3574880 (D.N.J. July 25,
2018).

Plaintiffs have brought suit against local government officials in a manner that does not
implicate any of the cordinate branches of the federal governméfreover, each of Plaintiffs’
claims is a substantive due process claim under the Fourteenth Amendment (D.I. 551%)481
an areahat the Third Circuit has instructed is “squarely within the domain of the feddiahry.”
Larsen 152 F.3d at 24@7 (noting also that claims based “primarily on the Due Process Clause
of the Fourteenth Amendment . . . are the subject of judicially developegitegaplesthat guide
[the Court’s] decisions”see also idat 247 (“Unlike . . . political question cases, where the ‘courts
acknowledge the possibility that a constitutional provision may not be judicidibyceable,’
United States Dep’t of Commerce v. Montab@3 U.S. 442, 458 (1992), issues involving the . . .
Fourteenth Amendment[] are regularly enforced by judicial decisiotfus, adjudication of
Plaintiffs’ claims is not barred by the political question doctrine.

G. Standing of Family Member Plaintiffs

Lastly, the Court considers Patrick’s assertion that “the Plaintiffs who areyfameinbers
of W[F]D firefighters do not assert any facts to show that their aviastantivelue process rights

were harmed as is required to bring iaiunder Section 1983.” (D.l. 42 at 19). In other words,
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Patrick argues that the famityemberplaintiffs (i.e. those plaintiffs who are not WFD firefighters
nor the estates of WFD firefighters) “lack standing to bring an action @gnil@83.” (D.l. 57 at
31). The Report agrees with him, recommending that plaintiffs Brad SpeakmesncEeT ate,
John Crawthray, and the estates of Jerry W. Fickes, Ardythe D. Hope, and Chrisopkach
(the firefighter plaintiffs) have proper standing to bring an action under § b888)e family
member plaintiffs do not. (D.l. 57 at 32). Neither party discusses thisiisthesr Objections or
ResponsesPlaintifisaddress it in objections directed to another defendant but make no argument
regarding Patrick (thefocus exclusively orDefendant Goode (D.l. 63). Thus, the Court
considers neither partg have objecito the Report’s finding regarding the standing of the family
member plaintiffs with respect to Patrickherefore after reasonedonsideration and finding no
clear error, the Court adopts the Report’s findings as to the standing of tlyari@mber plaintiffs
with respect to Patrick in fult those plaintiffs lack standing.

V. CONCLUSION

For the foregoing reasontie objections oPlaintiffs andPatrickare each SUSTAINED
in-PART part and OVERRULEEN-PART, tre Report is ADOPTERs MODIFIED herein as to
Patrick Patricks motion to dismiss is GRANTEDand the Complaint as Ratrickis dsmissed

without prejudice. An appropriate order will follow.

27



