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EIKA, U.S. DISTRICT JUDGE:

Before the Court is Plaintiffs SycamoRartners Management, L.P. (f/k/a Sycamore
Partners Management, L.L.C.), Sycamore Partners, L.P., and Sycamuorerd#, L.P.’s
(“Plaintiffs” or “Sycamore”) Motion to Remand to Superior Court of Delawai®.l. 6).
Sycamoremovespursuant to 28 U.S.C. B447(c) and/or 28 U.S.C. § 1334 to remand this action
to Superior Court. 1d.). DefendantStarr Indemnity & Liability Company (“Starr”) opposes
remand. (D.l. 19). Defendant Markel American Insurance Company (“Marje@iy Starr's
opposition* (D.l. 23). For the reasons set forth below, Sycamore’s motion wijtdreed,and
this action will be remanded tbeDelawareSuperior Court.

l. BACKGROUND AND PROCEDURAL HISTORY

Sycamore filed this insurance coverage actionthe Delaware Superior Qot on
September 24, 2018, seekiogverage'for Sycamore’s costs in defending against and settling
certain claims that were asserted against Sycamore in connection with S3/samastment in
and transactions involving a portfolio company called Nine West Holdings,(Tidine West).

(D.I. 7 at 1). On an annual basis, Sycamore “purchases an insurance program that paaddes br
‘claims-made’ protection for claims asserted against” (D.l. 1-1 § 27). For the period of
December 31, 2016 through June 30, 2018, Sycamore purchased ten inswiiies p
(“the Sycamore Policies”), amounting to $100 million in total coverdgk 11 2729). Defendant

Endurance American lasance Company{‘Endurance”)issued Sycamore’s primary insurance

! In addition to Starr and Markel, there are eight other defendants in this action: i&edura
American Insurance CompanyContinental Casualty Company, Zurich American
Insurance Company, XL Specialty Insurance Company, Argonaut Insurangea@gm
Great American Insurance Company, Ironshore Indemnity Inc.,Exedest National
Insurance Companfcollectively, with Starr andVarkel, “InsurerDefendarg’). These
eight defendants have not filed an opposition to Sycamore’s motion to remand, nor have
they joined in Starr’s opposition.



policy, “which provide[d] a coverage limit of $10 million in excess of a $500,000 retention borne
by Sycamore.” Ifl. 1 28). The nine otheisurer Defendant&ach issued a $10 million excess
insurance policy that ‘follog-form’ to the primary policy” issued by Endurartcemeet the $100
million coverag@ amount (D.l. 7 at 4 (citing D.l. 1-§128-30)).

In August 2017Sycamore received a demand letter from “certain creditors of Nine West,
alleging that Sycamore had engaged in various wrongful acts in connectiorswitregtment in
and transactian involving Nine West and caused damages to Nine West and its creditors as a
result.” (D.l. 21 1 41). Following the initial demand letter, Nine West's creditors asserted
additional claims against Sycamore, “which demanithed Sycamore pay settlemennéls to
compensate for the alleged damages cause by Sycamore . . . to Nine West andats.tredit
(Id. 142). On April 6, 2018, Nine West filed a petition for Chapter 11 bankruptcy in the United
States Bankruptcy Court for the Southern DistridNefv York. (d. f 43). Following the filing
of the bankruptcy petitiorithe Nine Westbankruptcy estate . . . became empowered to pursue all
Claims against Sycamore . . . and to negotiate potential settlements of the Nine \Wesivitla
Sycamore.” Id.). In September 2018, Sycamore received an additional demand letter from the
creditors of Nine West, alleging various “breaches of fiduciary duties dimjaand abetting of
breaches of fiduciary duties.”ld( T 44). In defending itself against thaiohs asserted by Nine
West and its creditors, Sycamore alleges that it has incurred substantredesspehich iasserts
are covered by the Sycamore Policidsl. {1 45).

On September 24, 2018ycamore fileduitin Delaware’s Superior Coyrasserting three

claims against the Insurer Defendantd) allegng that Endurance breached its contractual

2 Details regarding the Sycamore Policies, such as the layer of each p@isgLer of edc

policy, and coverage limits of each policy are found at D.I. 1-1  29.



obligations by failing to pay Sycamore for expenses incurred in defendiffgaigsenst Nine
West's claims; (2) seeking a declaratory judgment that the Insurer Defemaantsequired to
pay for expenses incurred by Sycamorelefending itself against Nine West’s claims; and (3)
seeking a declaratory judgement that the InsDefendant were required to “provide coame
to [Sycamore] for any settlement of the Nine West Claims” (collectivehgsufiance Coverage
Claims”). (D.l. 7 at6). On October 17, 2018, Sycamore “reached an agreement, subject to the
approval ¢ the Bankruptcy Court, to compromise, settle eggblve the Nine West Claims, for a
payment by Sycamore of no less than $96,000,00M@l). (On October 23, 2018, Starr filed a
Notice of Removal, removing this action from Superior Court to this Court. (D.I. 1is rintice,
Starrassertedhat thisCourt “hasoriginal jurisdiction over the instant civil action pursuant to
28U.S.C. § 1334(b), which provides that the United States district courts shajuhiadection
over all civil proceeding ‘related to cases under title 11 [the United Statésupssy Code].”
(Id. 1 4 (alteration in original)).

On November 2, 2018, Sycamore filed the instant motion to remand this action to Superior
Court. (D.l. 6). Shortly thereafter, on November 20, 2018, Starr filed a motion to trdmsfer
case to th&outhern District of New York(D.l. 16), which Sycamorkasopposed (D.I. 26). On
November 30, 2018, Starr filed an opposition to Sycamore’s mugioemandD.l. 19), which
Markel later joined (D.l. 23).Briefing on the instant motiowas completeé on December 14,
2018. (D.l. 25). On February 27, 2019, the United States Bankruptcy Court for the Southern

District of New York entered an order confirming HikVest's Chapter 11 PlarSeegenerally

Because the Court will grant Sycamore’s motion to remand, Starr’'s motion téetrans
(D.l. 16) is denied as moot.



In re Nine West Holdings, Inc. et alCase No. 1:2018k-10947, D.l. 1308 (Bankr. S.D.N.Y.
Feb.27, 2019). The plan went into effect on March 20, 28&e id.D.l. 1369.

Il. DISCUSSION

Sycamoreargues that the Court should remand this action to Superior Court bé&rause
Court does not have “related to” jurisdiction overlitsuranceCoverage @ims, and even if it
did, the doctrine of mandatory abstention under 28 U.S.C. 8 1334(c)(2) requires the Court to
abstain from hearing the ca&éD.l. 7 at 2). As discussed below, the Court agrees with Sycamore.
Starr has not met its burdeéo establishthat “related td jurisdiction existsover Sycamore’s
InsuranceCoverageClaims, and even if it had, the Court would abstain from hearing the case
under 28 U.S.C. § 1334(c)(2).

A. The Court Does Not Have “RelatedTo” Subject Matter Jurisdiction
Over Sycamore’s Insurance Coverag€laims

“[Flederal courts are courts of limited jurisdiction and have authority tordgtwhere a
statute confers it."Kaufman v. Liberty Mut. Ins. Ca245 F.2d 918, 919 (3d Cir. 1958ge also
Kokkonen v. Guardian Life Ins. Co. of A1l U.S. 375, 377 (1994). The exercise of removal
jurisdiction is governed by 28 U.S.C. § 1441(a). The statute is strictly construednigecgnnand
to state court if any doubt exists over whether removal was pr8perShamrock Oil & Gas Corp.

v. Sheets313 U.S. 100, 104 (19419ee also Abels v. State Farm Fire & Cas.,G@0 F.2d 26,
29 (3d Cir. 1985) A court will remand a removed case “if at anytime before final judgment it

appears that the district court lacks subject matter jurisdict@®1J.S.C. § 1447(c). “[T]he party

4 Sycamore also contendsat in theeventthat “related to” juisdiction exists, the Court
should exercisats discretion and abstain from hearing the case under 28 U.S.C.
§1334(c)(1). (D.l. 7 at 13)Becauseéstarr has not met its burden to show that “related to”
jurisdiction exists and, evehit did, the Court would be required to abstain from hearing
the case under 28 U.S.C. 8§ 1334(c)(2), the Court need not reach the question of whether it
should exercisés discretion and abstain from hearing the case.



asserting federal jurisdiction in a removal case bears the burden of showing . he ttedd is
properly before the federal courtFrederico v. Home Deppb07 F.3d 188, 193 (3d Cir. 2007)
(citing SamuelBassett vKia Motors Am., InG.357 F.3d 392, 396 (3d Cir. 2004)). Here, Starr
asserts that subject matter jurisdiction exists over Sycamomisance Coveragélaims under
the “related toprong of 28 U.S.C. § 1334(b). (D.l. 1 1 4). Section 1334 providggeriment
part, that “. . . the district courts shall have original but not exclusive jurisdiofiall civil
proceedings arising under title 11, or arisingoimrelated tocases under title 11.” 28 U.S.C.
§1334(b) (emphasis added). Witbspect to “relatedo” jurisdiction, the Third Circuit has
adopted an “any conceivable effect” test, stating:

“[t]he usual articulation of the test for determining whether a civil

proceeding is related to bankruptcy is whetheraimeome of that

proceedig could conceivably have any effect on the estate being

administered in bankruptcy. . . An action is related to bankruptcy

if the outcome could alter the debwrights, liabilities, options, or

freedom of action (either positively or negatively) and which in any

way impacts upon the handling and administration of the bankrupt

estaté.
In re W.R. Grace & Co 591 F.3d 164, 171 (3d Cir. 2009) (quotiRgcor, Inc. v. Higgins
743 F.2d 984, 9943d Cir.1984)) (emphasis in original

“Nonetheless, a jdtrict] court’s ‘related to’ jurisdiction ‘cannot be limitless.”In re

Resorts Int'l, Inc.372 F.3d 154, 164 (3d Cir. 2004) (quotidglotex Corp. v. Edward$14 U.S.
300, 308 (1995)). “The Supreme Court has explained that the critical componerPattingest
is that ‘[district] courts have no jurisdiction over proceedings that have nd effehe estate of
the debtor.” Id. (quotingCelotex 514 U.S.at 308 n.6). In disputesbetweennon-debtors, the

Third Circuit has noted that “jurisdiction will not extend to a dispute betweed@lotors unless

the dispute creates ‘the logical possibility that the estate will be affectéd]. &t 165 (quoting



In re FederatMogul Global, Inc, 300 F.3d 368, 380 (3d Cir. 2002grt. denied537 U.S. 1148
(2003)).

As an initial matter, the Court notes thiais action was filed prior to the confirmation of
Nine West's Chapter 11 Plan. Typically, “once a [bankruptcy] plan has been confirmed, the
court’s jurisdiction begins to weakenlfi re H & L Developers, In¢178 B.R. 71, 76 (Bankr. E.D.
Pa. 1994) (quotation marks and citation omittexBe alsoResorts Int'l, 372 F.3d at 165
(“[Tlhough the scope of bankruptcy court jurisdiction diminishes with plan confirmation,
bankruptcy court jurisdiction does not disappear entirely.”). Subject matteligtioa, however,

“is based on the state of facts that existed at the time an action is filece”SemCrude, L.P.
428B.R. 82, 96 (Bankr. D. Del. 2010). Thus, the Court will address whether “related to”
jurisdiction existed at the time of this action’s filiqagijor to the confirmation of Nine West'’s plan.

Id. at 98 (“[T]he Court will apply théacortest to the facts as they stood at the time the Tender
Adversaries were filed.}see alsdNewby v. Enron Corp. (In re Enron Corp. Seb35 F.3d 325,

336 (5th Cir. 2008) (“[Plaintiff] cannot point to a single case in which we have held tham a pl
confirmation divests a District Court of bankruptcy jurisdiction overqam&firmation claims
based on preonfirmation activities that properly had been removed pursuant to ‘redted
jurisdiction. We likewise find none.”).

Here, Starrmassertghat “related to” subject matter jurisdiction exists because Nine West
“needs the settlement monies from Sycamore to successfully reorganize.19@tl9). Starr
contends that the fact “[tjhat Sycamore has tentatively settled the debtaris elgainst it, and
simultaneously seeks to recover those same funds from its insurers, is asuixies to establish
‘related to’ jurisdiction.” [d. at 910). In response&ycamore asserthat “the amount of money

that Sycamore will ultimately pay the Nine West bankruptcy estatenat contingent upon the



outcome of this coverage litigation.” (D.l. 25 at 1 (emphasistted). Thus because the
resolution of ts litigation will not “increase or decrease” the estate, Sycamore arguésthéed
to” jurisdiction does not exist.Id. at 2).

The Court agrees with Sycamore. Although “related to” jurisdiction is apptieadly, it
is not “limitless.” Resorts Int’)] 372 F.3d at 164. Thus, fdinis Court to have “related to”
jurisdiction over Sycamore’s Insurance Coverage Claims, therelmuastogical possibility that
the estate will be affected 3eead. at 165(quotation marks and citation omittedjhere has been
no showing of such a possibilityere. For example, there is no indication that the size of Nine
West's bankruptcy estateould increase or decrease based on the resolution of this action.
SeeSteé Workers Pension Trust v. Citigroup, In@95 B.R. 747, 753 (E.D. Pa. 2008pding
that “related to jurisdiction” did not exist because “the resolution of this lawsuit etilhorease
or decrease the size of [the debtor’s] bankruptcy estaed) ado Am. Chem. Serv. Site. RD/RA
Agreement Members v. Admiral Ins. C206 B.R. 14, 18 (S.D. Ind. 2008) (finding there was no
“related to” jurisdiction in an insurance coverage action where the outcome of thi favesild
not affect the amount of property in the [debtor’'s] bankruptcy esta®ytamore asserts, and
Starr does not dispute, that the setdetrbetween Sycamore and the Nine West bankruptcy estate
is not contingent on the resolution of this actiorsedD.l. 7 at 9;see alsoD.l. 19 (calling
Sycamore’s contingency argument a “red herring” but not disputing that Sycarsetttement
with Nine West is not contingent on the instéawsuit)).

Starr’srelianceon Celotexis unavailing. (D.l. 19 at-80). In Celotex the Supreme Court
found that thébankruptcycourt had “related to” jurisdiction over a dispute related to a bond that
was secured by the proceeds of a settlement between the debtor and its own insurer. &14 U.S

310. The SupremeCourt determined that execution of the bond “would have a dirgtt a



substantial adverse effect on [the debjaalsility to undergo a successful reorganization,” given
thatthe bond’s executiowould have eliminated the debtor’s rights to the proceeds of its insurance
policies and reduced the amount of property in the bankruptcy e&iatd. 39-10. Here, there
is not he sameind of “direct and substantial adverse effect” on the Nine West bankruptcy estate
thatwould occur following the resolution ofigitigation. As noted above, Sycamore’s settlement
with the Nine West bankruptcy estate is not contingent on the resolution of this lalMsug, a
finding that the Insurer Defendants are not required under the SycamoresPtiprovide
coverage to Syamore in relation to its claims with Nine Wasill not dfect the Nine West
bankruptcy estatany morethan a findingthat the Insurer Defendants are requitedprovide
coverage Therefore Starr has failed to establish that “related to” subject matiediction exists
over Sycamore’s Insurance Coverage Claims.

B. Even If Subject Matter Jurisdiction Over Sycamore’s Insurance

Coverage Claims Existed, the Court Would Be Required to Abstain
from Hearing Those Claims Under 28 U.S.C. 8§ 1334(®)

Sycamore argudbat, even if “related to” subject matter jurisdiction exists, the Goust
abstain from hearing this action pursuant to 28 U.S.C. 8§ 1334(c)(2). (D.l. 7 at 10). The Court
agrees. Section 1334(c)(2) provides,

Upon timely motion of a party in a proceeding based upon a State
law claim or State law cause of action, related to a case under title
11 but not arising under title 11 or arising in a case under title 11,
with respect to which an action could not have been commenced in
a court ofthe United States absent jurisdiction under this section,

the district court shall abstain from hearing such proceeding if an
action is commenced, and can be timely adjudicated, in a State
forum of appropriate jurisdiction.

Thus,adistrict courtmust abtin from exercising “related to” subject matter jurisdicticmeve

the following requirements are met:



(1) the proceeding is based on a state law claim or cause of action;

(2) the claim or cause of action is “related” to a case under title 11,

but does ot “arise undértitle 11 and does not “arise in” a case

under title 11[;] (3) federal courts would not have jurisdiction over

the claim but for its relation to a bankruptcy case; (4) an action “is

commenced” in a state forum of appropriate jurisdiction; and (5) the

action can be “timely adjudicated” in a state forum of appropriate

jurisdiction
Stoe v. Flaherty436 F.3d 209, 213 (3d Cir. 2006n casesvherethe action has been removed
from state couraind 28 U.S.C. § 1334(c)(2) requires the court to abstain feamngit, a district
court may remand the action to the state court from which it was rem8eede.gln re General
Wireless Operations IncNo. 1710506 (BLS), 2017 WL 6033562, at *B&nkr.D. Del. Dec. 1,
2017) (remanding case state cour@fter finding mandatory abstention appliet;re Maxus
EnergyCorp,, 560 B.R. 111, 114 (Bankr. D. Del. 2016) (same).

Here, the parties do not dispute that: (1) Sycamore’s maitimely; (2) Sycamore’s
Insurance Coverage Claims are based on staté (@vSycamore’s Insurance Coverage Claims
do not arise under Title 11 or arise in a case under Title 114atiee(sole basis for subject matter
jurisdiction in this Court is “related ‘tqurisdiction. (SeeD.l. 7 at 1112; D.I. 19 at 12 Thus,the
paties dispute onlywhether the fourth and fifth requirements are met, specificalhether
Sycamore “commenced” an action in state cand whether DelawaeSuperior Court is: court

of “appropriate jurisdiction’under the fourth factoandwhether Delaware Superior Courtan

“timely adjudicate” the parties’ disputender the fifth. $eeD.l. 19 at 1216; D.I. 25 at 3).For

Although the parties agree that this action is based on state law, they dibagiteenach
state’s law applies Sycamore contends that Delaware law applies (D.l. 7 at 15), whereas
Starr contends thadew York law applies (D.I. 19 at 12)he parties’ dispute, however,
over which state’s law governs this action does not change the fact that dleseging is
based on a state law claim or cause of actioBtoe 436 F.3d at 213. Thus, the first
requirement of mandatory abstention is met.



the reasons discussed below, the Court finds that the fourth and fifth requirefmaatsdatory
abstention have been met.
1. Sycamore “Commenced” an Action in State Court

The cruxof the parties’ disputes whether Sycamore’s state court action must have been
initiated prior tothe filing of the bankruptcy petition &atisfythe requirement of “commencing”
an action in state couriSeeD.l. 19 at 12; D.I. 25 at 3). Starr contends that this requirement has
not been met because “Sycamore cannot establish that the statetooirvas commenced prior
to the filing of the bankruptcy casegiven that Nine West filed for bankruptcyApril 2018 and
Sycamore filedts state court action in September 2018. (D.l. 19 at 12). In response, Sycamore
contends that[t]his argument is contrary to the plain language of 28 U.S.C. § 1334(c)(2) and
controlling Third Circuit authority.” (D.l. 25 at 3).

As an initial matter, the Court is not aware rdy havethe parties cited any, controlling
Third Circuitcase law, or case law from any other ciroaitirt,thatdirectly addresses this issue.
Sycamore relies o8toe The questionof whether a state court action must be initiated prior to
the filing of the bankruptcy petitiorhoweverwas notbefore thattourt Rather, thestoecourt
focused on whether mandatory abstention applies to removed cases. 436 F.3dan2il&less,
Sycamoreasserts thabtoeis binding precedent for the proposition tmaandatory abstention
applies tocases where the state court action postdates the bankruptcy petition because the cou
was “well aware that it was ordering remand on mandatory adlmstegrounds of an action that
hadbeen filed pospetition.” (D.l. 25 at 45 (citing Stoe 436 F.3d at 21:12)). In response, Starr
contends that this “is an incorrect readingstdeas it is clear that the parties in that case did not

raise the issue” (D.l. 19 at 14 n.9) and instead asks that the Court follow cases thatjhiasd r

10



the state court action to be filed prior to the bankruptcy petition for mandatdeytins to apply
(id. at 12 (citing cases)).

The Court agrees with Sycamaed the courts that have foutit initiation ofthe state
actionbefore the filing of théankruptcypetitionis unmecessaryo satisfy this requiremenSee,
e.g, Woody Partners Wlaguire, No. 1918, 2019 WL 2521355, at *4 (W.D. Pa. June 19, 2019)
(agreeing that the timing of the state court action “in relation to the filing of the peistio
irrelevant”), Reynolds v. Behrman Capital IV L.B92 B.R. 892, 903 (N.D. Ala. 201#)nding
that mandatory abstention applies in cases which the state action postdates tbptdyank
petition); General Wireless2017 WL 6033562, at *{same; In re Danley 552 B.R. 871, 887
n.13 (Bankr. M.D. Ala. 201§same. In particular, heCourt ispersuadetly theGeneral Wireless
case, a decisidoy a court inthis district See2017 WL 6033562, at *4In General Wirelesshe
court, in reviewingstoe determined that although tB&oecourt did not directly address the issue,
“[tlhe Third Circuit, however, implicitly held that pepetition commencement is sufficient by
approving mandatory abstention in a factual scenario involving a state coart fletil post
petition.” 1d. TheCourt agrees th&toepermits aconclusiorthat postpetition state actions can
satisfy this requirement.

Moreover, the Court is persuaded thg courts that have refused to read limitations into
§ 1334(c)(2) that are not apparent frarplain reading of the statute. For exampl®amley, the

court refused to reathe “is commencedlanguageas requiring that the state court action be

6 The Court also notethat in coming tothat conclusion, theGeneral Wirelesscourt
reviewedits previous decisiann re: Longview Power, LL(516 B.R. 282 (Bankr. D. Del.
2014), in which the couftelied ona substantial body ofon-binding precedent [to] hold[]
that only a prepetition suit met the ‘is commenced’ prong2017 WL 6033562, at *4
(citing 516 B.R. at 295emphasis added). In consideringngviewandStog theGeneral
Wireless court “conclude[d] thatLongview and Stoe are neither distinguishable nor
reconcilable.Longviewmust of course yield t6toe” Id.

11



commenced prior to the bankrupfostition 552 B.R. at 887 n.13The ‘is commenced’ language
requires that a state court action has been commenced, nothingMerdatory abstention can
apply even if the state court case padsted the bankruptcy;’xf. Christo v. Padge}t223 F.3d
1324 1331 (11th Cir. 2000) (dkeing to read a removal exception intiee “is commenced”
language o28 U.S.C.8 1334(c)(2))]n re Midgard Corp, 204 B.R. 764, 778 n.16 (B.A.P. 10th
Cir. 1997) (refusing to read inlianitation that the state court action‘lm®@mmenced and pending”
because “[t]his interpretation of section 1334(c)(2) reads a requirement instatbh&e which
plainly does not exi%}. Thus,because Sycamore initiated an action in state dbistequirement
is satisfied regardless of whethe state court action was filed
2. The Delaware Superior Court Isa Court of “Appropriate Jurisdiction”

Starr contends this requirement has not been met because “[w]hile Starr doeputet dis
that the Delaware courts have jurisdiction over Starr, it is also true thatyNek courts would
have jurisdiction, and that New York federal court would ben@e apropriate forumto
adjudicate this dispute.” (D.l. 19 at 15). To support its assertion, Starr arguesuh#bhk is a
more appropriate forum because, among other reafeneggotiations regarding tisg/camore
Policies occurred in New Yorlgach ofthe InsurerDefendard have offices in New York, and
Nine West filed for bankruptcy in New YorKld. at 1516). In response, Sycamore contends that
this factor does not require that the forumthe “most appropriateforum. (D.l. 25 at 57).
Rather, a court needs only jurisdiction to be a “court of ‘appropriate jurmali¢ti(ld. at 7).

The Court agrees withySamore. As Sycamore points out in its reply brief, Starr fails to
cite any case lawn support ofits positionthat a court of “appropriate jurisdiction” must be the
“most appropriate” forum for an actionld(at 5). In fact, Starr's positionhas beerroutinely

rejected by courts that have considere®ie, e.gHill v. Rg 574 B.R. 322, 334 (N.D. Ga. 2017)

12



(“A state court of ‘appropriate jurisdiction’ is one that actually has jinatisch to hear the matter

at hand, as opposed to the state court that is ‘most appropriate’ in terms of vémue Nattson

448 B.R. 540, 548Bankr.D. Kan. 2011) (“Althoup [Defendant] may be able to argue that the
Jackson County Circuit Court is not the most convenient forum to hear this action, oragvka th
Jackson County Circuit Court is not the most appropriate court where [Plaiatiff] bave filed
this case, itannot seriously argue that the Jackson County Circuit Court is not ‘a statediorum
appropriate jurisdiction.””);Reunion Indus., Inc. v. Steel Partners Il, |.R10 B.R. 170, 176
(W.D. Pa. 2008) (finding a forum selection clause designating New York did not méan tha
Pennsylvania court was not a court of “appropriate jurisdictidn”)e Terry Mfg. Cq.324 B.R.
147, 153 Bankr.M.D. Ala. 2005) (holding that “appropriate jurisdiction” means that “the state
court in question has jurisdiction to hehe tmatter at handand rejecting the proposition that
“appropriate jurisdiction” means the “most appropriate jurisdicjion”

Like the other courts that have considered this issigeCturt rejects the proposition that
“appropriate jurisdiction” means the “most appropriate” or “bastilableforum to hear the case.
Interpreting“appropriate jurisdiction” to mean “most appropriate” or “bastjuires the term to
encompass both jurisdiction and venue, an interpret#iatrnisinconsistenwith a plain reading
of the statute.See28 U.S.C. § 1334(c)(2kee also In re Terry Mfg324 B.R. at 153“Had
Congress meant venue, one presumes that it would have said so.”). Moteiveernpretation
“would appear to duplicate, or perhapgersedeexisting law on change of venue dodum non

conveniens Inre Terry Mfg, 324 B.R. at 153Thus,giventhat Starr concedes thtae Delaware

13



courts have jurisdiction over itthe Court finds that Superior Court is a court of “appropriate
jurisdiction.”

3. Delawares Superior Court Can “Timely Adjudicate”
Sycamore’s Insurance Claims

“When assessing ‘timely adjudication’ in this context, ‘[tjhe question is nothehé#te
action would bemore quicklyadjudicated in the bankruptcy court than in state court, but rather,
whether the action can kemely adjudicatedn the state court.” In re GI Holdings, Inc,
564B.R. 217, 248 (Bankr. D.N.J. 2016) (alteration and emphasis in original) (quotregexide
Techs, 544 F.3d 196, 218 n.14 (3d Cir. 2008)). Courts have considered the following factors in
“assessing the timeliness issue: (1) backlog of the state court’s calendatat(®) of the
bankruptcy proceeding; (3) complexity of issues; and (4) whether the statpromeeding would
prolong the administration or liquidation of the estatd.(citing In re Carriage House Commcg'n
415 B.R. 133, 145 (Bankr. E.D. Pa. 2009)).

Here, Starr contends that Superior Court will be unable to adjudicate ties’pigpute in
a timely manng citing a variety of reasong:irst, StarrassertshatSuperiorCourt is*backlogged
as demonstrated by the fact that it has approximately 4,000 more civil casethang the district
court. (D.l. 19 at 15). Although this factor is not meant to be a straight asmparf the
respective case loads of the state court and federal court, Starr’'s argesrmas to be based on a
misreading of each court’'s caseload statistics. In 2018, 4,690 civil complairgsfilee in
Superior Court.SeeAdministrative Office of the Delaware Courf)18 Statistical Information
for the Delaware Superior Court - Civil Caseload Breakdown

https://courts.delaware.gov/aoc/annualreports/fy18/doc/SuperiorCivitzaireakdown. pdf.

None of the Insurer Defendantsstinallengedurisdiction in this Court othe Delaware
Superior Court.
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(last visited July 29, 2019)n comparison, 248civil cases were filed in the District of Delaware

in 2018. SeeAdministrative Officeof the United States Courffable G3-U.S. District Courts

Civil Cases Commenced, By Nature Of Suit And Districtjrigufhe 12Month Period Ending
December 31 2018, https://www.uscourts.gov/statistics/tabl@istatisticaltablesfederat
judiciary/2018/12/3last visited July 29, 2019) Thus,although more civil caseserefiled in
Superior Courthan the District of Delaware, there were 000 more civil case filings.
Moreover, Starr'sassertiordoes not consider that Superior Court has 21 judgesre than five
timesthe number that this Court has. Thus, although Superior Court is busy, it is no busier than
the District of Delaware.

Starr’s assertionalso fails to consider that this action was filed in Superior Court’s
Complex Commercial Litigation Divisio(fCCLD”), which was established to meet the needs of
the litigantswho wished for efficient resolution of complex business disputes. JosepiglRs Sl
lll & Elizabeth A. PowersDelaware Courts Continue to Excel in Business Litigation with the
Success of the Complex Commercial Litigation Division of the Superior GQuBys. LAW.
1039, 1@0 (2015) For example, “if the parties have a need tolastheir dispute quickly, the
CCLD judges will accommodate this need with a scheduling order that provideg&aitex
discovery and a prompt trial dateld. at 105354. Moreover, CCLD cases are given priority
among the assigned judge’s other trial assignme®g¢eDelaware CourtsComplex Commercial
Litigation Division (CCLD), http://courts.delaware.gov/superior/complex.aspx (last visited
July 29 2019). Thus, the Court is confidehtt despite the busy docket of Superior Court, the
case anbe adjudicated in a timely manné&Beneral Wireles2017 WL 6033562, at *2 n.2The

Court is confident this matter could be timely adjudicated in the Superior Curt[.]
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Second Starrassertghat “the bankruptcy proceeding has commenced and is proceeding
faster than this actioh.(D.l. 19 at 15). Although Starr may be correct, given that Nine West’'s
Chapter 11 Plan tooffecton March 20, 2019%hile thisactionstill remains at aearly sage,its
assertion is not compellindn its Notice of Removal, Starr stated that it would not consemtyto a
orders ojudgmentsntered by a bankruptcy court ahtlas not sought to have this action decided
alongside the Nine Webankruptcy. (D.l. 1 1 9). Moreover, given that Nine West's Chapter 11
Plan is in effect, the difference in speed at which the bankruptcy is progeedsusthe speed at
which this action is proceeding now seems to be moot.

Third, Starr contends thahé “coverage issues herevhile straightforward to insurance
practitioners- may be relatively complex to the uninitiated.” (CL® at 15). Starr, however, fails
to explain why this Court would be better equipped to hatidleissues thaSuperior Cour,
especially given that the case was filed in tlmenlex Commercial Litigation DivisianFourth,
Starrasserts“assuming that Sycamore will use insurance proceeds to fund the settlemstateh
court proceeding might prolong the administration of the estate.” (D.l. 19 at 15).pi®Stades
no basis for this assertion, nor does it explain why proceeding in SuperioraSaampared to
this Court would prolong the administration of the Nine West esfdtas,the Court does not see
why this actioncould not be adjudicated in a timely manner in Superior Court.

Accordingly, the Court finds that the fourth and fifth requirements of mandatory abstention
have been met.Even if the Court had “related to” jurisdiction over Sycamore’s Insurance
Coverage Claimghe Courtwould be required to abstdirom hearing thelaimsunder 28 U.S.C.

§ 1334(c)(2).
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II. CONCLUSION

For the foregoing reasons, the CagrdntsSycamore’snotionto remand An appropriate

order will issue
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