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NQREIKA, U.S. District Judge:

Plaintiff Ning Ye (“Plaintiff”) appeargro se Heis a composer and pdrine attorney
andresides in the State of New YorkPlaintiff commenced this action on July 7, 2018,ha t
United States District Court for the Eastern District of New York aneas transferred to this
Court onNovember 132018. (D.l. 1,7,B Before the Couris Defendants’ motion to dismiss
Plaintiff's opposition and cross motion for summary judgmand Plaintiff's motion for judicial
notice. (D. 1.9, 10, 11). Briefing is complete.

l. BACKGROUND

The Complaint attempts to raise federal and state slaildamedDefendants are Police
Department in New Castle, Delawaf®olice Department’;) police officer W. CuzcoBenites
(“CuzcoBenites), and arresting officer Mary Roe (“Roe”). Plaintiff is not certain if Cuzco
Benites and Roe are the same person. ([4.118).

On July 28, 2017 CuzceBenites a police officer with the Delaware River and Bay
Authority, responded to a domestic incident involvidgintiff and his wife, Wuyi Pan (“Pan”)
while Plaintiff was drivinga vehicleon 295 in New CastleDelaware. (D.l. 1 at 19).
Plaintiff’'s wife was a passenger.Id(). The two were having @erbal argumenand, when &n
attempted tgump from the movingehicle Plaintiff grabbed Pan by the hair.Id.(Y 36 and Aff.
at 19). Plaintiff also struck Pan in the chest with his right palfid. at Aff. at 19). Plaintiff
alleges that his actions saved Pan’sitifa very dangerous and difficult situation.ld.({ 39, 46).

CuzcaeBenites observed an abrasion on Pan’s right shoulder at the neckline, the right
forearm was shoivg signs of bruising, and the left wrist had scratchekl. at 20). Plaintiff
was charged with (1) assault third degree intentiohyabr recklessly causes physical injury to

another as a result of striking Pan in the front chest with his right pain(23 offensive touching.



(Id. at 21). Plaintiff alleges that CuzeBenites’ affidavit is “exculpatory evidence fully
exonerating [him] for his noble action leading to his wrongful arrest, detentiocptas and
arraignment.” Id. T 47).

Plainiff alleges that Roe made the decision to arrest Plaintiff at the aodtiet it was a
false arrest without probable causeld. ([ 1619, 40. Plaintiff was taken to the “New Castle
Police Precinct” where he remained frorO@p.m.until 8:00p.m. (d. § 42). He alleges that
he “remained handcuffed inside the fully locked police cell . . . for six hourdd. 1 41).
Plaintiff appeared in the Delaware Family Court “to answer criminal ceavghout meaningful
due process and without jury.” Id(  42). The Court entered a restraining order and Plaintiff
signed all papers “under protest.{D.l. 1 1 42; D.l. 1 at 32, Family Court 12/06/2017 docket
entry “as a bail condition the JP Court ordered that the Defendant have no unlawful orednwant
contact with the victim. A motion to modify the no contact order was granted on
Decemben1,2017. (D.l. 1 at 33, Family Court 12/11/2017 docket entryRlaintiff “was
offered to take ‘anger management course’ as the condition to get the cassatismi [d. 1 50).

The darges were nolle presdon April 2, 2018 (D.l. 1 7 50;D.I. 1 at 33, Family Court
04/02/2018 docket entry).A no-contact order had been itape for nine months at the time the
case was dismissed. [d(] 50).

The Canplaint containsight counts: (1) Count 1, false arrest under federal and state
law; (2) Count 2, false imprisonment under state law; (3) Count 3, battery undefasiate
(4) Count 4, assault under state law; (5) Count 5, excegmieeunder federaldw; (6) Count 6,
violation of Plaintiff’s civil rights under 42 U.S.C. § 1983, including due process violations under
the Fifth, Sixth, and Fourteenth Amendments and excessive force under the Eighth Amendment;

(7) Count 7, deprivation of consortium; and @ount 8, violation of due process and other



constitutional safeguards undbe Fifth, Sixth and Fourteenth Amendments and excessive force
under the Eighth Amendment (Id. 1 52).

CuzcaeBenites is sued in her official capacity, and Ro@ieisn her individual and official
capacities. (D.l. 1atl and § 1). Plaintiff seeks compensatory and punitive damagesyell
asdeclaratory relief, and injunctive relief (Id. at 17).

Defendantsnove to dismissor failure to state a claim upon which relief may be granted
pursuant to Fed. R. Civ. P. 12(b)@) the grounds that: (ipe Complaint does not contain
sufficient facts to support a claim for relief under state or federal lawth@)Complaint is
“perplexing and incomprehensible”; (3) the Complaint fails to present adefacs necessary to
sufficiently respond to the allegations; and (4) the Complaint fails to articléatdy accusations
and facts that are aimed at Defendants. Plaintiff filedrabined opposition to the motion to
dismiss and motion for summary judgmastwell as a motion for judicial notice

. LEGAL STANDARD

Generally, when a plaintiff procee@so se his pleading is liberally construed and his
complaint, “however inartfully pleaded, must be held to less stringent standardsotimeh f
pleadings drafted by lawyers.”Erickson v. Pardus551 U.S.89, 94 (2007)citations omitted).
Plaintiff, howeverjndicates that he is an attorney and practicestaetin theState of New York
(seeD.l. 11 8. The Court does not extend the indulgence optioeseliberal construction rule
to pro selitigants who, like Plaintiff, are also attorneysSee Tatten v. Bank of Am. Cqrp62 F.

App’x 718, 720 (10th Cir. 2014%iting Committee on the Conduct of Attorneys v. O|ig&é0F.3d
1219, 1223 (10th Cir. 2007)).
When presented with a motion to dismiss for failure to state a claim pursuant to Rule

12(b)(6), district courts conduct a tvpart analysis. Fowler v. UPMC Shadysid®&78 F.3d 203,



210 (3d Cir. 2009). First, the Court separates the factual and legal elements of a claim, agceptin
“all of the complaint’s welpleaded facts as true, but [disregarding] any legal conclusioihd.”
at21011. Second, the Court daimines “whether the facts alleged in the complaint are sufficient
to show ... a ‘plausible claim for relief.” Id. at 211 (quotingAshcroft v. Igbal556 U.S. 662,
679 (2009)).

“To survive a motion to dismiss, a civil plaintiff must allege facts tteasé a right to relief
above the speculative level on the assumption that the allegations in the conelaunt éeven
if doubtful in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quotiagll
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)) Dismissal under Rule 12(b)(6) is appropriate
if a complaint does not contain “sufficient factual matter, accepted as truatéoestiaim to relief
that is plausible on its face.” Igbal, 556 U.S. at 678 (quotingvombly 550 U.S. at 57)seealso
Fowler, 578 F.3d at 210. A claim is facially plausible “when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendsoleifoli the misconduct
alleged.” Igbal, 556 U.S. at 678. The Court is not obligated to accept as true “bald assertions”
or “unsupported conclusions and unwarranted inferenceddrse v. Lower Merion Sch. Dist.
132 F.3d 902, 906 (3d Cir. 199Bc¢huylkill Energy Res., Inc. v. Pennsylvania Power & Light Co.
113 F.3d 405, 417 (3d Cir. 1997).Instead, “[t]he complaint must state enough facts to raise a
reasonable expectation that discovery will reveal evidence of [each] necessaentélof a
plaintiff's claim. Wilkerson v. New Media Tech. Charter Sch. 1822 F.3d 315, 321 (3d Cir.
2008) (internal quotation marks omitted)n addition, acourt may consider the pleadings, public
record, orders, exhibits attached to the complaint, and documents incorporated into theatompla

by reference. Tellabs, Inc. v. Mkor Issues & Rights, Ltd551 U.S. 308, 322 (2007).



1. DISCUSSION

The Court will grant Defendants’ motion to dismiss as the Complaint does not meet the
pleading requirements afjbal and Twombly To the extent Plaintiff attempts to raise claims
under 42 U.S.C. § 1983the Complaint fails to adequately allege persamadlivement by Cuzco
Benites and Roe. Notably, Plaintiff is not quite sure who arrested hinAlso, he is quite
complementary towards Cuz@enites and takes no issue wikie affidavit CuzceBenites filed
in support of her application for the warrant toeat Plaintiff Nor is it clear if Roe holds a
supervisory position.  Finally, Plaintiff does not identify who handcuifed where he was held
following his arrest, and/or who was involved in the decision to keep Plaintiff handeutifted
awaiting hiscourt appearance

Liability in a 42 U.S.C. § 1983&ction is personal in nature, and to be liable, a defendant
must have been personally involved in the wrongful conduet.other words, defendants are
“liable only for their own unconstitutional conduct.Barkes v. First Corr. Med., Inc766 F.3d
307, 316 (3d Cir. 2014jev’d on other grounds sub nom. Taylor v. Barkeb S.Ct. 2042 (20)5
As is well established, supervisory liability cannot be imposed ugd€83 on a respondeat
superior theory. See Igbal556 U.S. at 676Monell v. Department ddocial ServicesA36 U.S.

658 (1978)Rizzo v. Goodel23 U.S. 362 (1976). Here, Plaintiff'sComplaint lacks facts alleging
the requisite personal involvement by the individual defendants.

In addition,DefendanPolice Department isot properlyidentified It is unclear whether
the Defendanits the New Castle County Police Department orRbéce Department for thgity

of New Castle, Delaware Thetwo are separate entities. Moreover, there are no allegations that

! When bringing & 1983 claim, a plaintiff must allege that some person has deprived him
of a federal right, and that the person who caused the deprivation acted under color of state
law. West v. Atkins487 U.S. 42, 48 (1988).



speak to municipal liability. Adlaintiff seeking to recover from a municipality must (1) identify
an allegedly unconstitutional policy or custom, (2) demonstrate that the munyigaliugh its
deliberate and culpable conduct, was timeoving forcé behind the injury alleged; and
(3) damonstrate a direct causal link between the municipal action and the alleged depotatio
federal rights. Board of the County Comm’rs v. Brows20 U.S. 397, 404 (1997).

Plaintiff also alleges excessive force under the Eighth Amendment. dfuedore
claims for those convicted of a crime are analyzed under the Eighth Amend@nanam v.
Connor, 490 U.S386,395 n.10(1989). There are no allegations thataintiff was convicted and
incarceratedduring the time he was the alleged victim efcessive force. The Eighth
Amendment is inapplicable to his claim of excessive force.

While the Complaint is replete with flowelanguage, ifails to provide factsufficient for
Defendants to respond to the allegations. Therefore, Defendants’nmotidismiss will be
granted. (D.l.9). It appears plausible, howevirat Plaintiff may be able to articulate a claim
againstDefendants or alternative defendariisd thushe will be given an opportunity to amend
his pleading See (Dell v. United SitesGov't, 256 F. Appx 444 (3d Cir. 2007) (leave to amend
is proper where the plaintif claims do not appeé&patently meritless and beyond all hope of
redemption).

Finally, the Court will deny without prejudice Plaintiff's motion for summarygjuent
and motion to take judicial notice. (D.l. 10, 11). There is no viable operative Compfair& be
the Court and no discovery has taken place. The motions are premature at thie jpinittar

case.



V. CONCLUSION

For the above reasons, tBeurt will: (1) grant Defendants’ motioto dismiss(D.l. 9);
and (2) deny without prejudice as premature Plaintiff's motion for summary jedgand
Plaintiff's motion to take judicial notice (D.LL0O, 11). Plaintiff will be given leave to file an
amended @mplaint.

An appropriate order will be entered.



