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o 'S DISTRICT JUDGE

Pending before the Coudre two appeal$ from the Bankruptcy Court’sorder dated
January 23, 20198.D.l. 2013} (“Order”), entered in the Chapter 11 casesThé Weinstein
Company Holdings, LLC(“TWC”) and certain affiliates (togethetthe Debtory, which
memorialized the Bankruptcy Court’s January 14, 2019 bench ruling on various méipgxs (

28, B.D.I. 2005, 1/14/19 Hr'g Tr. at 133:8-137)1%he Bench Ruling”) The appeals arise from

the sale of substantially all of the Debtors’ assets to appellee Spyglass Medija GLC
(“Spyglass”), includingentertainment industry contracts to which the Debtors were paifties.
contractsat issug“Talent Party Agreements”) related to the production of a film released several
years ago, pursuant to which the production company received the performance and the rights to
exploit the produced material, and appellants (“Talent Paytieséivedfixed compensatioand

the rght to contingent compensatioglated to revenues generated by the.film

In connection with the designation of contracts to be purchased assbksale, Spyglass
filed an action againsappellant88ruce Cohen and Bruce Cohen Productiétie(Cohen Partie$
and together with the Talent Partiéshe Appellants) seeking a determination that Cohen’s
producing agreement (“Cohen Agreement”) in connection with theviias not an executory

contract Spyglassnticipatedhat the resolution of thdispute over the Cohen Agreement would

! Separate appeals were filed by Bradley Coopéf &#1 Indiana, Inc., Bruce Cohen, Bruce
Cohen Productions, Robert De Niro, Canal Productions, Inc., David O. Russell, Kanzeon
Corp., Jon Gordon, and Jon Gordon Productions, Inc. (Civ. N@4291N) and Bruce
Cohen and Bruce Cohen Productions (Civ. Ne249-MN). The parties stipulated to joint
briefing of these appeals. S€eCiv. No. 19242MN at D.l. 16). Unless otherwise

indicated, “D.l. __ " refers to the docket of Civ. No. 19-2MR-
2 The docket of the Chapter 11 cases, captidne@ the Weinstein Company Holdings
CaseNo. 1810601MFW (Bankr. D. Del.) is cited herein as “B.D.I. __.” The appendix

(D.1. 19-24) filed in support of Appellants’ opening brief (D.I. 18) is cited herein as YA
and the appendix (D.l. 383) filed in support othe Appellees’ brief (D.l. 29) is cited
herein as “Appx. __.”



aid in a determination of the executory nature of similar contracts without burdening the
Bankruptcy Court with multiple litigation. Pursuant to the Ortlee, Bankruptcy Courgranted
summary judgment in Spyglass’s favarling that theCohen Agreement was not executory as of
the Petition Date (defined below) anthat although Spyglass would be obligated to pay
contingency compensatiarlated to revenues generated after its purclbégbe agreement
Spyglasshadno obligationto pay the contingency compensatifam revenues generated by the
film years before Spyglass succeeded to its rights.

Cohen has appealéae Order Additionally, Appellants challenge the Bankruptcy Court’s
ruling that Spyglass was able“tmnditionally” designate Appellants’ agreements for assumption
and assignment subject to a determination of whether they were executory coAtsacpending
before the Court is the Motion for Leave to FAenicus CuriaeBrief (D.l. 25) (“Motion for
Leave”)filed by the Directors Guild of America, Inc., Screen Actors Guikinerican Federation
of Television and Radio Artists, and the Writers Guild of America West, (together,
“Movants’), in support ofAppellants’ appeals.For the reasons set forth below, the Motion for

Leave is grantetand the Order is affirmed

3 Courts will exercise their discretion to allow amicus curiadrief to be filed ifrule 29 of
the Federal Ruls of Appellate Procedure is satisfied by demonstrating, under the most
lenient standard, that (1) the movant has an adequate interest in the appeal; (2) the
information supplied is desirable; and (3) the information being provided is relevant.
Courts will deny leave imstances where the arguments and facts in the brief are patentl
partisan, are untimely, and where the litigant is competently and adequately redresente
The Third Circuit has advised that motions for leave to file such briefs should bedgrant
“unless it is obvious that the proposed briefs do not meet [FederabRTieil Procedure]
29's criteria as broadly interpretedNeonatology Assocs., P.A. v. Commi93 F.3d 128,
133 (3d Cir. 2002) (Alito, J., granting leave to file amicus brief). Spyglass has opposed
the Motion for Leave. (D.l. 26). Spyglass pointsthatMovants represent various talent
parties, the majority of whorare Appellants in the appeal, but in a unionized capacity
under collective bargaining agreements (“CBAs”) where residuals, and naipgaditin
payments, are at issu@he Court finds that the Movants had an adequate interest in the
issues raised in these appeals. Movants‘seeking to protect deferred or contingent
compensation,” and assert that a “meaningful subset” of the CBAs include prouisibns t
resemble those found in the Cohen Agreement. The information presented in Movants’
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BACKGROUND

A. The Chapter 11 Cases and thaPA

Debtors filed voluntary petitionander Qiapter 11on March 19, 201§"“the Petition
Date”), to facilitatea sale okubstantially all of their assets under section 363 of the Bankruptcy
Code. The Debtors filed a bid procedures and sale motion on the Petition Dat8pygtass
serving as the stalking horse bidder. On March 20, 2018, the Debtors filed a ribteoRa(e
Motion”) for approval of a salef substantially all of the Debtors’ assets to Spyglass, pursuant to
terms negotiated prior to thretition Date. (A1254).

Attached to the Sale Motion wdke Asset Purchase Agreement by and Among The
Weinstein Company Holdings LLC, the Persons Listed on Schedule 1 Hereto and Lantern
Entertainment LLCdated as of March 19, 2018 (as subsequently amettedAPA”) providing
that Spyglass will acquire certain “Purchased Assets” in connection witHehe&Sggglass’s offer
remained the highest and best offer received by the Delototheir asset$ollowing the sale
process.

Prior to the closing of theale, the Debtors and Spyglass entered into two amendments to
the APA. (SeeAppx. 5,B.D.I. 846; Appx. 8B.D.I. 1187. The Debtors, Spyglass, and the Official
Committee of Unsecured Creditorstfle Committee”) extensively negotiated the second
amendment‘the Second Amendment”JAppx. 10, B.D.I. 1232).The Committee negotiated for
andreceived in the Second Amendment, a deadline of November 8, 2018 for Spyglass to determine
which executory contracts it would take by assignméheé Assumption Outside Date”). (AppxX.

8, B.D.I. 1187, 1 2(a); App»®, B.D.l. 1202) Specifically, Section.8(i) of the APA provides:

Assumption Outside DatdNotwithstanding anything in this Agreement or the Sale

Order to the Contrary, the Contract Designation Outside Date shall be the last date
on which the Buyer may (x) designate a Disputed Contract é&xatutied Asset”

proposed brief was desirable and relevant. The Court therefore grants the Mdteeawvior
and has considered Movants’ submissions in connection with this Memorandum.
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pursuant to Section 2.8(c) (with any such Disputed Contract not so designated
assumed by Buyer as an “Assumed Contract” in accordance with the terms thereof),
(y) assume a Contract that was not identified as an Assumed Contract as of the
Closing pursuant to Section 2.8(f) (with any such Contract not so assumed
constituting an “Excluded Contract” following such date) or (z) designate a
Previously Omitted Contract as an “Assumed Contract” pursuant to Section 2.8(qg)
(with any such Previously Omitted Contract not so designated constituting an
“Excluded Contract” following such datelror the avoidance of doubt, nothing in

this Section 2.8(i) shall in any way affect any other date set forth in thiose

2.8, including the dates set forth in Section 2.8(a).

In accordance with the APA, the Debtors filed seven notices listing contvauts) would
potentially be assumed and assigned, and on the Assumption Cbé&aleSpyglass filed its
eighth and final notice of assumption of qats (each, &ontract Notice” and, collectively,
“the Contract Notices.” The ContracNotices filed prior to thelosing contained the following
disclaimer, in bold, or aubstantially similar statement:

PLEASE TAKE FURTHER NOTICE that, the presence of an Assumed

Contract and Lease listed on Exhibit 1 attached heretdoes not constitute an

admission that suchAssumed Contract andLease is an executory contract or

unexpired lease or that suciAssumed Contract and Lease will be assumed and
assigned as part of the SaleThe Debtorsreserveall of their rights, claims and

causes of action with respect to the Assumed Contracts and Leasisted on

Exhibit 1 attached hereto.

(Appx. 6,B.D.I. 860, at 2).

On June 8, 2018, the Debtors filed thebtors’ Statement Regardir@ontracts to Be
Transferred Pursuant to the Asset Purchase Agreement with Lamertainment“the June 8th
Contract Notice”). The June 8th Contract Notictatedthat certain previously listed contracts
were being removed because the Debtors had determined that such contants eeeeutory

and, therefore, were incapable of assumption and assignmenseantien 365 of the Bankruptcy

Code. (Appx. 7B.D.I. 1003, 1 56). The June 8th Contract Notice also contaihedollowing

4 Appx. 2, B.D.l. 216 (Apr. 13, 2018), 282 (Apr. 20, 2018), 482 (Apr. 27, 2018), 860 (May
10, 2018), 1003 (June 8, 2018), 1457 (Sept. 5, 2018), 1512 (Sept. 20, 2018), 1665 (Nov. 5,
2018), 1695 (Nov. 8, 2018).



statement designed to put contract counterparties on noticedhaithstanding the fact that their
contracts were not executory, Spyglass could égaurchase the Debtors’ righteder such non
executory contracts under sect@68 of the Bankruptcy Code: “Notwithstanding that the contracts
set forth orExhibit A are not executory contracts and are not being assumed and apsicpueaht

to Section 365 of the Bankruptcy Code, fteset Purchase Agreemeprbvides for the purchase,
by Lantern, of any rights or assets transferred to the Debtors pursuant to such corftdagtg):

The Talent Party Agreements were listedEodhibit A to the June 8th Contract Notice as hon
execubry contracts. I¢l. Ex. A).

The Bankruptcy Court approved the sale of substantially all of the Debgwsts “the
Sale”) to Spyglass on May 9, 20(8ppx. 5, B.D.l. No. 846)“the Sale Order”) for $287 million
pursuant tahefinal amendedPA (Appx. 9,B.D.I. 1202. On July 13, 2018, the Sale to Spyglass
closed. (Appx.11,B.D.I. 1247).

The Talent Party Agreements were listed as Disputed Contracts @otiteact Notice
filed on November 8, 2018the Final Contract Notice”).The FinalContract Notice included a
reservation of rights regarding litigation involving #ilkeged executory nature of one of the Talent
Party Agreements and noting that thecome of that litigation would inform the parties’ position
in connection with albf the disputed Talent Party Agreemenf8ppx. 18,B.D.1. 1695, at 2 n.3
The reservation of rights provided:

The Purchaser filed a declaratory action against one talent counterparty, Bruce

Cohen, on October 17, 2018, seeking a determination that the contract between

Cohen and The Weinstein Company is not executory and therefore was already

assigned to the Purchaser pursuant to Bankruptcy Code sectian. 363The

Purchaser anticipates that the resolution of the Cohen Dispute will confirm the

Purchaser’s interest in the contract at issue in the Cohen Dispute, which irvolves

determination of the executory nature of the contracts similar to the Disputed Tale

Party Contracts.The Purchaser believes that tlesalution of the Cohen Dispute

will inform the parties’ position in connection with the Disputed Talent Party

Contracts without burdening the Court with multiple litigationhe Purchaser

reserves its right to assume the Disputed Talent Party Contnaitts event the

Purchaser does not already own the rights to the Disputed Talent Party Contracts.
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B. The Talent Party Litigation and the CohenAdversary Proceeding

On October 17, 2018, Spyglass initiated an adversary procelegifing a complaint
against BruceCohen and Bruce Cohen Productions (togettiie Cohen Parties”) seeking a
declaratory judgment that the Cohen Agreement is not executory and was salddfrdear to
Spyglass pursuant to the Sal@ppx. 14, Adv. D.I. 1)> On October 18, 2018, Spyglass filed a
motion for summary judgmenttbe Summary Judgment Motion”), supported bgeglaration
from Irwin Reiter (Appx.15, Adv. D.I. 8) {(the Initial Reiter Declaration”) Mr. Reiter held the
position of executive vicpresidenfor accounting and financial reporting at TWC during the time
period in question, and helde same position at Spyglagd./14/9 Hr’g Tr., at 53:1412). The
Cohen Agreement, in unredacted form, was attached as an exhibit to the InitiaDReliéeation.

On November 1, 201&ye Cohen Parties filed an answering br{@&ppx.16, Adv. D.1.10)
and on November 8, 2018pyglasdiled its reply (Appx. 20, Adv. D.l. 1). Around the same
time, most of the Talent Parties filed hepplementaDbjection and Joint Motion of SLEontract
Counterparties to Clarify Sale Ord€tthe Motion to Clarify”). (Appx. 17,B.D.l. 1664. The
Motion to Clarify sought clarification that, among other things, the Sale Ordeotiauthorize
the sale of theights appurtenant to the Cohen Agreement to Spygkessnd clear under section
363 of the Bankruptcy Code.

On November 16, 2018, the Talent Parties, including a number of indivahdlksntities
not party to this appeal, filed thilotion of ExecutoryContract Counterparties for Order
Confirming that Counterparties’ Agreements have bBesignated by Lantern for Assumption
and Assignmen('the Motion to Confirm”). (Appx. 21, B.D.l. 1724. The Motion to Confirm

sought confirmation that the agreements in question were conclusively designatedritiass

5 The adversary proceeding, captionkdntern Entertainment LLC v. Bruce Cohen
Productions, et al.Adv, No. 18-50924(MFW) (Bankr. D. Del.) {the Cohen Adversary
Proceeding”) is cited herein as “Adv. D.I. __.”

6



and assignment, despite the reservatiomigifts contained in the Final Contract Notic&n
November 26, 2018, theommittee filed a joinder to the Motion to Confirfithe Committee
Joinder”). (Appx22,B.D.I. 1771).

On November 29, 2018, the Bankruptcy Court held d@nmeconference (Appx. 23, Adv.

D.l. 20). The Bankruptcy Court agreed with Spyglass that the issues aisted Summary
Judgment Motion, the Motion to Clarify, the Motion to Confiand the Committee Joinder were
so intertwined that it made sense to hear thagether. 1@.).

OnJanuary 7, 2019, Spyglass filed an omnibus objectiaddoess the issues raised in the
Talent Parties’ pleadingsthe Omnibus Objection; all of which boil down to the question of
whether the Talent Party Agreementsexecutory and, therefore, subject to cure by Spyglass, or
if they are not executory, whether Spyglass purchased the contract rights under sectidhe363 o
Bankruptcy Cod. Spyglass and the Talent Parties attempted to mediate their dispute prior to
Spyglass filing the Omnibus Objection, but it was unsucceg#ppx. 24, 26,B.D.I. 1939, 194X
Spyglass submitted a supplemental declaration of Irwin Reitee (Supplenental Reiter
Declaration” and, together with the Initial Reiter Declaratftime Reiter Declarations”) in support
of the Omnibus Objectioh. The SupplementaReiter Declaration attached documentation
support of thehain of title among thearious special purpose vehicles and debtor anetebtor
entitiesto demonstrat& WC’s ownership of the rights under the ColAgreement ‘(the Chain of
Title Documents”). (Id. at Ex. 1-10).

On January 14, 2019, the Bankruptcy Court held a hearing ratkat PartyLitigation to
consider the Summary Judgment Motion and related plead{Agsx. 28,B.D.I. 2005,1/14/19
Hr'g. Tr.) Atthehearing, Spyglass offered the Reiter Declarations into evidamtalso offered

the live testimony of Mr. Reiter isupport of a finding that TW@wned the rights provided for

6 Appx.25, B.D.I. 1940 (redacted); App7, B.D.l. 1945 (sealed).
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under the Cohen Agreement and then sold the rtpeteunder to Spyglass under section 363 of
the Bankruptcy Code and in accordamdth the APA.

At the close of théhearing, the Bankruptcy Court issued a bench rulitige(Bench
Ruling”), which graned Spyglass’s Summary Judgment Motionolding that the Cohen
Agreement was not an executargntract as of the Petition Dateg(ld. at 133:17-18. The
Bankruptcy Court determined thalthough“ancillary performance is due on both sidettie
primary purpose of a work for hire contract in the industry is the completion of the prdjekct.
at 134:1423). The Bankruptcy @urt further determined “the evidence presented and the
application of New York law convinces [tieeurt] that [Spyglass] has met its burden” of showing
that TWC acquired the Cohen Agreement from SLP Films and was able tas8pyglass(Id.
at 135:16-22). The Bankruptcy Court gantedthe Motion to Clarify only with respect to the fact
that Spyglasgpurchased the rights under the Cohen Agreement pursuant to sectioh tB&3
Bankruptcy Code under the Sale Order and thus Spygladsonad by, and required to comply
with, all postclosing obligationsrising under the Cohen Agreement, including, but not limited
to, contingent compensatiabligations thereunder (Id. at 137:46). With respect to the Motion
to Confirm, the Bankruptcy Court determined that, by the Final Contract List, Spyglass had
conclusively designated the Appellants’ agreements for assumption and assigortifenektent
that they are [determined to be] executory contract[s]” and otherwise “losgkhea call them
an excluded assét (B.D.l. 2005, 1/14/19 Hr'g Tr. at 4P1-23). The Bench Ruling was

memorialized irthe Qder entered January 23, 2019.

! Spyglass had already agreed to make-plosing contingent compensation payments, and
this is not an issue on appeabefAppx. 8, B.D.l. 1187, at § 2(a)).
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C. The Appeal

On February 25, 2019, the Talent Parties timely appealedCider. Also on
February25,2019, theTalent Parties sought direct certificatioiithe Appeal to the United States
Court of Appeals for the Third CircuittAppx. 31,B.D.1. 2125. Spyglassook no position with
respect to the requegiAppx. 32,B.D.I. 2176). On May 3, 2019, the Thirdr@uit issuedanorder
denying the Talent Parties’ motion for direct certificatigAppx.33,B.D.I. 2341).

The issues on appeal are (1) whether the Bankruptcy Court correctly concluded that the
Cohen Agreement is not an executory contract subject to assumption and assignmeng requir
cure of all existing defaults, (2) whether the Bankruptcy Court correctly found plygtaSs
provided adequate evidence of chain of title to support the determinatidvikaegally owned
the rights appurtenant to the Cohen Agreement and could sell those rights to Spyglass through the
Sale, and (3) whether the Bankruptcy Court correctly found that Spytddssot conclusively
designated the Talent Party Agreementagsumption and assignment through the Final Contract
Notice

Il. JURISDICTION AND STANDARDS OF REVIEW

The Court has jurisdiction to hear an appeal from a final judgment of the bankrupticy cour
pursuant to 28 U.S.C. § 158(a)(1).

A grant of summary judgment is reviewael novo using the same standard appliedHhosy
bankruptcy court.See Robeson Indus. Corp. v. Hartford Accident & Indem. Co. [Robeson
Indus. Corp.)178 F.3d 160, 164 (3d Cir. 1999). A motion for summary judgmiinibe granted
only “if the movant shows that there is no genuine dispute as to any materaldabtie movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “Factcthdd alter the
outcome are ‘material,” and disputes are ‘genuine’ if evidence exists frorh et@tional person

could conclude that the position of the person with the burden of proof alisfhéed issue is



correct.” Ideal Dairy Farms, Inc. v. John Labatt, Lid®0 F.3d 737, 743 (3@ir. 1996). The
moving party bears the initial burden of showing that there is no genuine issaéeofl fact and
that it is entitled to relief.See Celotex Corp. v. Catrett77 U.S. 317, 3281986). The party
opposing the motion is entitled to all reasonable inferences froavitience that could be drawn
in its favor by the fact finder.See Anderson v. Liberty Lobbggc., 477 U.S. 242, 25%1986)
(holding that all reasonable inferences must be drawn in favor of the non- moving party).
When reviewing the legahterpretation of a contract, a court will review the lower court’s
determinationglenova See Viera v. Life Ins. Co. of North Aoa, 642 F.3d 407, 413 (3d Cir.
2011);Heasley v. Belden & Blake Cor2 F.3d 1249, 1254 (3d Cir. 1993)his Court reviews
the Bankruptcy Court’s interpretation of the APA, behen Agreement, and the Chain of Title
Documentsunder ade novo standard and the Bankruptcy Court’s determinations as to the
gualifications ofMr. Reiter under an abuse of discretion standaBee In re O'Brien Envtl
Energy,Inc., 188 F.3d at 122. The Bankruptcy Court’s finding that judicial estoppel did not apply
is reviewed under an abuse of discretion stand8eke McNemar v. Disney Store, |rigl F.3d
610, 613 (3d Cir. 1996%ert. denied519 U.S. 1115 (1997).
1. ANALYSIS
A. The Cohen Agreement Is Not Executory
The Order turned on the Bankruptcy Court’s determinationttigaCohen Agreement
which Spyglass asserts is similar to the other Talent Party Agreerwatnot executory as of
the Petition Dateand thus Spyglass purchased its rights free and clear of any obligation to cure
pre-closing contingentompensatiopursuant to section 363 of the Bankruptcy Cbadgpellants

argue that the Bankruptcy Court erred and should have found th@btien Agreement was

8 Spyglass had previously agreed that any sale would require it to make ongoicigpgiost

contingent compensation payments.
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executory,such that any transfer to Spyglass would require its cure of defaclisling pre
closing contingent compensation owed, pursuant to section 365 of the Bankruptcy Code.
1. Relevant Terms

SLP Films, Inc. (“SLAFiImS”), a nondebtor special purpose entignd the CoheRarties
entered into the Cohen Agreement as of September 21, 2011 for the purpose of engaging the
services of Bruce Cohen to produce the Film. (Appx. 15, Adv. D.l. 8, Ex. A). The Cohen
Agreement states that the “engagement and services hereunder in conniéetiloa jiilm] shall
be deemed worksadefor-hire specially ordered or commissioned by [SLP Films, Inc.] in
connection with a motion picture and/or audiovisual workd' [f 9).

Paragraphg and 3 of the Cohen Agreement provide for fixed compensation in the amount
of $250,000, payable pursuant to the terms of a payout schedule, and contingent compensation
based upon adjusted gross receipts, provided the Cohen Parties werdrerch or defauttof
the agreement.ld. 12 (emphasis addedj) There has been no allegation that the Cohen Parties
did not receive compensation under paragraphs 2 or 3 for their work on the Film (other than the
pre-closing contingent compensation).

Paragraph# of the Cohen Agreement provides for a producer credit in the Film for Cohen
Paragraphs 5, 6, and 7 of the Cohen Agreemeéditessilm productionrelatedobligations, such
asreimbursement for travel and expenses, consultation rights, and an assistant for IGiehie w

film was being poduced

o Paragraph 3 of the Cohen Agreement states:

Contingent Compensation: If the Picture is Produced with Artist and the
producer thereof and Lender and Artist fully perform all required services
and obligations hereunder and in relatiorttte Picture, and are otherwise
not in breach or default hereofrtist shall be entitled to receive the
following “Contingent Compensation” . . . .

(Appx. 15, Adv. D.I. 8, Ex. A, 1 3 (emphasis added)).
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Paragraph 9 of the Cohen Agreement provides that upon execution, Cohen and-his loan
out company relinquished any and all rights to fhen, including any ownership rights,
exploitation rights, and intellectual property rights, including all rights to copyrighteiatsd
with thefilm.1°

Paragraph 18f the Cohen Agreement provided the right of first opportunity for Cohen
should the Company create a sequel or prequel tdilthefor a period of seven years (until
November of 2019).

Paragraph 4.of the Cohen Agreememhposedndemnificationobligations and prohited
Cohen from assigning his rights or obligations to third parties.

Paragraph 20 of the Cohen Agreement providedaiver of Cohen’sright to seek

injunctive relief reléing to the ownership of the produced work:

10 Paragraph 9 of the Cohen Agreement statesides:

Company [TWC] shall exclusively own all now known or hereafter existing
rights of every kind throughout the universe, in perpetuity and in all
languages, pertaining to such results and proceeds, and all elements therein
for all now known or hereafter existing uses, media, and forms, including,
without limitation, all copyrights (and renewals and extensions thereof),
motion picture, television, video cassette and video or laser disc, video on
demand, subscription video on demand, any comyasgsited media . .
character, prequel, sequel, remake, merchandising, soundtrack,
novelization, Internet and any and all allied and ancillary rights therein, and
the foregoing is inclusive of a full assignment to Company thereof. If for
any reason the results aprbceeds of Artist’'s services hereunder are not
deemed for a workor-hire for Company, then Artist hereby assigns, grants
and sets over unto Company all of Artist’s rights of every kind and nature,
including all rights of copyright, in and to the Pictared all of the results

and proceeds of Artist's services hereunder.. No breach of this
Agreement by either party shall in any way affect Company’s ownership of
the Picture or all rights therein. . . Lender and Artist hereby grant to
Company the right to issue and authorize publicity concerning Artist, and
to use Artist's name, voice, approved likeness and approved biographical
data in connection with the distribution, exhibition, advertising and
exploitation of the Picture . . ..

(Appx.15, Adv. D.I. 8, Ex. A, 1P
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No Injunctive/Equitable Relief:The rights and remedies of Lender and Artist in
the event of any breach by Company of the provisions of this Agreement shall be
limited to Lender’s and/or Artist’s right, if antg recover damages in an action at
law, and Lender and Artigtrevocably waiveany right to seek and/or obtain
equitable or injunctive relief. . .

(Id. 1 20 (emphasis added)).
2. The Bankruptcy Court Applied the Proper Standards

Under well settled hird Circuitlaw, “[a]n executory contract is a contract under which the
obligation of both the bankrupt and the other party to the contract are so far underperformed that
the failure of either to complete performance would constituteaterial breach excusing the
performance of the otherfh re Columbia Gas50 F.3d 233, 239 (3d Cir. 1995) (quotiBgaron
Steel Corp. v. NatFuel Gas Distrib. Corp.872 F.2d 36, 39 (3d Cir. 1989)).“Thus, unless both
parties haveinperformed obligations that would condigta material breach if not performed, the
contract is not executory under § 36FXide 607 F.3d at 962. The Third Circuit advises that
“[t]he time for testing whether there are material unperformed obligatiofoth sides is when
the bankruptcy petition is filed.Columbia Gas50 F.3dat 240. To conduct this determination,
we “consider contract principles under relevant nonbankruptcy ldd:."at 240 n10; General
DataComm Industries, Inc. (In re General DataComm Industries, Inc. v. Aret0@)F.3d 616,
623 (3d Cir 2005).Here,New York provides the relevant nonbankruptcy 1&vThus, he issue
before the Bankruptcy Court was whether, as of the Petition Date and under New YoHhelaw, t

Cohen Agreement contained obligations for the Debtors and Cohen to each performtsifch tha

11 Professor Vern Countryman, a leading bankruptcy scholar, created and advocated this
definition in a law review article. See Sharon Steel Coy@B72 F.2d at 39 (citing
Countryman Executory Contracts in Bankruptcy: Part37 Minn.L. Rev. 439 (1973)).

As Spyglass correctly notes, this standard, known as the Countryman test, resolved the
initial ambiguity created by the legislative history. Congress described aoutere
contract” as a contract “on which performance is due neesextent on both sides.” H.R.

Rep. No. 95-595, 347 (1977), 1978 U.S.C.C.A.N. 5787, 5963.

12 The Cohen Agreement is governed by New York law. (AfpxAdv. D.I. 8, Section 23).
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left unperformed, the neperformance would constitute a material breach of the contract as a
whole.
In making this determination, the Bankruptcy Court looked to the Third Circuit’'s decision

in In re Exide Technologie$07 F.3d 957 (3d Cir. 2010§1/14/19 Hig Tr. at 13334). In Exide
the ThirdCircuit examined the “substantial performance doctrinedea®loped by the New York
Supreme Court itdadden v. Consolidated Edison C856 N.Y.S.2d 249, 312 N.E.2d 445, 449
(1974). The substantial performance doctrine is a readised approach to @emining whether
a contract is executory for purposes of section 365 of the Bankruptcy Spdeifically:

[Ulnder New York law, only a breach in a contract which substantially

defeats the purpose of that contract can be grounds for rescish®mnon

breaching party will be discharged from the further performance of its

obligations under the contraethen the breach goes to the roottbé

contract
Exide 607 F.3d at 963 (quotirig re Lavinge 114 F.3d 379, 387 (2d Cir. 1997) (intergabtation
marks omitted) (emphasedded)) Thus, whena party has substantially performed the main
purpose of enteringnto the contract, the nereaching party will not be excused from
performanceAs this determinationecessarily involves a cabg-case analysis, théaddencourt
examined the following factors: the “ratio of the performance already rehderethat
unperformed, the quantitative character of the default, the degree to which the purposéhbehind t
contract has been frustrated, thelfwihess of the default, and the extent to which the aggrieved
party has already received the substantial benefit of the promised performétazidén 312
N.E.2d at 449.

The Third Circuit inExide considered whether, under New York law, the nondebtor

cownterparty’s ongoing, unperformed obligations under a trademark licensing agreement

outweighed Exide’s performance.The Third Circuit considered the ancillary remaining

obligations under the agreement and determined that none went to the “very rooparftitde

14



Agreement,” and therefore could not outweigh Exide’s substantial performdncee Exide
Techs,. 607 F.3d at 964.

Applying the substantial performance doctrine examined by the Third Cirdtxide the
Bankruptcy Court determined that both the Cohen Parties and the Debtors substarfoatheper
under the Cohen Agreement years before the Petition Date. “The primary purpagerkffar
hire contract in the industry is the completion of the mtaje. .” (1/14/19 Hr'g. Tr., at 134:19
20)). Regarding Cohen’s obligations, the “transfer of the copyrights, the waiver ghhéo
enjoin, and the production of the film, all those have been performed by Mr. Colerat 134:9
13). “While ancillay performance is due on both sides, that does not mean that it is an executory
contract” and “the payment obligation of the debtor to a-aestor does not itself make it
executory.” [d. at 134:14-17).

The Court finds no error in the Bankruptcy Cougplication. First, the primary purpose,
or “root” of the Cohen Agreement, which is sddscribed as a woifor-hire agreement, was the
production of thdilm and the transfer of rights of authorship such that TWC could exploit such
rights without concerns about claims from the Cohen Parfies.Cohen Agreement provides that
the transfer of authorship rights occurred upon its execution. The material obligationthende
Cohen Agreement were performed in 2011 and 2602011, when the intellectual property and
other rights to and under tlidm were transferred to the Debtors at the time the parties executed
the Cohen Agreement, and in 2012 when fim was produced and released@he film was
released on November 16, 2012, and tihereo questiorthat the Cohen Parties performed their
production services for tHfém almost six years prior to the Petition Data exchange, the Cohen
Parties received fixed compensation and contingent compensation. Aftémtinas released,
the only obligations remaining under the Cohen Agreement were ancillary and could not be

material. The waivers referenced by Appellants are ancillary agreements necessary for the

15



transferee to enjoy such rightk effect, these ancillary provisions were an agreementaheC

not to take actions in the futuwehich were inconsistent with the present rights transfer. That the
ancillary obligations that remained under the Cohen Agreement as of the Petitiowddate
immaterial is evidenced by the terms of the Cohen Agrednitself: the Cohen Agreement
provides that the Cohen Parties were only entitled to compensation (fixed and contfrient)
Cohen Parties rendered the production senaoeldhey were not in “not in breach or default” of

the Cohen Agreement. Any breach of those ancillary terms would result in a monetaryasbligati
The Bankruptcy Court correctly determined that the Cohen Agreement was not executory unde
Exideor applicable state law at the time of the Debtors’ bankruptcy filing.

3. DecisionsExamining Similar Contracts Provide Clear Support for the
Bankruptcy Court’s Ruling

In reaching this conclusionheé Bankruptcy Court was guiddaly cases that considered
whether similar worior-hire agreements were executory, includingiieh Circuit’'s decision
in Otto Preminger Films, Ltd v. Qintex Entertainment, I(in.re QintexEntertainment, Ing,

950 F.2d 1492 (9th Cir. 1991), ahdre Stein &Day, Inc, 81 B.R. 263 (Bankr. S.D.N.Y. 1988).

In Qintex the Ninth Circuit analyzed, among other things, whether four -faorkire
agreements, through which an actor, George C. Scott (“Scott”) and his loanout cgtagather
with Scott,“the Scott Parties”) provided theservices in connection with four matte-television
films (“the ScottAgreements”) werexecutory.950 F.2d at 1494The Scott Parties were entitled
under the Scott Agreements to receive a fixed fee and contingent compensation fongprovidi
Scott’s acting services, and thereafter, the Scott Parties had some anbiligations under the
agreement, including indemnification obligatiomd. at 1494, 1497Under the Scott Agreements,
the Scott Parties relinquished‘akll rights of any kind or nature, whether now or hereafter known,
in and to and derived from the prodluc . of Performer’s services.”ld. at 1494. At the time
Qintex and its affiliated debtors filed foChapter 11, Scott's acting services had been fully
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performed. Id. As is the casdere, the issue before the Ninth Circuit was whether the Scott
Agreemets were executoryld. at 1493.

In affirming the lower court’s finding thahe Scott Agreements were not executory, the
Ninth Circuit noted that, under the Scott Agreements, the Scott Parties hadigtled" all rights
of any kind or nature, whether now or hereafter known, in and to and derived from the product
of [Scott’s] services hereunder and all material contained therein, indift theoughout the world

™ Id. at 1497 (quoting the Scott Agreementg)ccordingly, the Ninth Circuit agreed with
the lower court that the Scott Parties lacked “any future rights to the fruBeaif's acting
services.”ld. The Ninth Circuit also found that, as Scott had completed his acting services under
the Scott Agrements, the Scott Parties had “substantially completed their duties under the
contracts” and that “[t]he four television contracts contain no substantiatfanped duties owed
by the Scott Parties to Qintexltl. The Cohen Agreement is virtually ideraidn these respects.

Both the Bankruptcy Court here and the Ninth CircuiQintexfound Stein & Day to be
helpful in their respective analys€sIn Stein & Day the court considered whether a publishing
contract was executoryld. at 264. The debtor in that case was a publishing company, and the
party claiming his contracts were executory was an author who wrote two books published by the
debtor under two publishing contractshge Publishing Contracts”).ld. Under the Publishing
Contracts, the dhor was entitled to fixedompensation, as well as contingent compensation in
the form of royalties, whickvere calculated based on the number of books ddldin addition,
the authogranted the debtgoublisher the exclusive rights to the copyrigaitsl all renewalsf
same arising under the books, and “the exclusive right to print, publistarslicense others to
do so in the United States and Canada and certain other territddesThis grant of exclusivity

and relinquishment of rights tbe debtoipublisherextended through the term of the Publishing

13 In re Qintex Entm’t, In¢.950 F.2d at 1497; 1/14/19 Hr'g. Tr., 134:18-19.
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Contracts.ld. The author also gave tipaiblisher all subsidiary rights related to the boakg,(
the ability to reprint andyndicate the books)d. In addition to these primary, material obligations
under the Publishing Contracts, the contracts also contained some ancillary prpiisiadsig
representations and warranties, the grant of the right to the publisher to publish thes auatktor’
book, and an obligation by the author to produce a libel-proof manusictitt 264-65.

In ruling that the Publishing Contracts were not executoryStem v. Dayourt reasoned
that the author had fully performed under the agreement, halready writte both books and
assigned all rights to the debfomublisher during the contract terms; had such rights not been
assigned, or had the author not completed the books, it would have constituted a matehial brea
under the Publishing Agreements that would have excused the-gebtmher’'s performance.

Id. at 266. The court viewed the other, ancillary obligations as contingent and insutGciemder
the Publishing Contracts executory under section 365 of the Bankruptcy [dode.

A comparson oftheprovisions of the Scott Agreemeasconsidered by the Ninth Circuit
in Qintex and the publishing contracts consideredStein & Day with those of the Cohen
Agreementprovides cleasupporfor theBankruptcy Cours finding thatthe ancillary obgations
that remained under the Cohen Agreement as of the Petition Date were imméteeald, he
work-for-hire agreements at issue in this Appeal and inQimtex and Stein & Daycases are
substantially similar.In each agreemerthe talent partyproducer, actor, author) was required to
perform servicegproducing, acting, writing) in exchange for fixed and contingent compensation
—i.e., obligations deemed “material” by the ruling courts such that the completioosef material
obligations rendered the agreements substantially performiadaddition, each agreement
contained ancillary provisions (rights of first refusalopportunity, indemnification provisions,
etc.), which the courts deemaasufficiently material to render the substanyiaperformed

agreements executoander section 365 of the Bankruptcy Code.
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Appellants argue that the Bankruptcy Court’s relianc&xideandQintexwas misplaced
because the substantial performance doctrine is inapplicable to an agreemenrd [keahém
Agreement which'by its terms . .requires full performance.Appellants cite Paragraph 3 of the
Cohen Agreement, which provides: “If the Picture is produced with [Cohen] as the producer
thereof and [Cohen] fully perform[s] all required services and obligations hereundard [is]
not otherwise in breach or default hereof, [Cohen] shall be ehtileeceive the following
“Contingent Compensation .”. (Id. at 22 (citingAppx. 15, Adv. D.I. 8, Ex. A 3)). Appellants
argue thabecausé[tlhe Cohen Agreement explicitly states that a breach by Cohenyaffats
terms would excuse the performance of SLP Filrithe Cohen Agreement is executory on its
face.” (d. at 22 (citingf 3). In support, Appellants citAvant Guard Props., LLC v. New York
City Indus. Dev. Agenc015 N.Y. Misc. LEXIS 4028, at *15 (N.Y. Sup. Ct. Jan. 7, 201%)e
agreement at issue in that case involved a-lseake back transaction (not a wdok-hire
agreement)ld. at *2-4. The debtor allegedly breached the agreement by impermissikdasing
portions of the property without the consent required under the agreement and by failikg to ma
certain payments due thereundkt. at *5-6. The Avant Guardcourt ruled that ft]he substantial
performance rule does not apply here, where the parties have made clear bystio¢ tleerhease
that only complete performance will satisfy the agreemdut.at *15. Appellantargue that the
Bankruptcy Court erroneously dismissed tAeant Guarddecision as unhelpful. As the
Bankruptcy Court obserde howevertheAvant Guarddecision undertakes no analysis of whether
or not the contract was executofffhe Court finds no error in the Bankruptcy Cdsirelianceon

substantial performanaecisions.
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4, Appellants’ Remaining Arguments Falil

Appellants argue that the continuing applicability of the Countryman definition is in
guestion following the Supreme Court’s decision Mission Products Holdings, Inc. v.
Tempnology, LLC139 S. Ct. 1652 (201®ecause that decision did not mention Countryman or
materiality in defining an executory contradiSeeD.l. 18 at 17 n.4id. at20-22 The Court
declines to find thalempnologychangedhe axiomatic definition of an executory contract. The
recentTempnologydecision concerns the effect of rejection of a trademark licensing agreement
on the licenseeTempnology139 S. Ctat 1666. The Supreme Court reviewed the circuit split on
this issue and held that the licensee is not estopped from operating under the licenskterits f
despite the debtor’s rejectiond. at 1658. The Supreme Court reasoned that rejection is not
rescission, and the debtor should not get more rights under the contract through rejection than it
would have outside of the bankruptcy contektoreover, he parties to the licensgreed and
stipulatedthat it was executory and, therefore, subject to assumption or rejection uctitar se
365 of the Bankruptcy Ced Id. As such, the Supreme Court did not consider whether the license
agreement was executory, much less change the commonly accepted legal standard for making
such a determinationld. The reference to its own precedent in setting the issue (“Aacbrsr
executory if ‘performance remains due to some extent on both sidésat 1658 (quotindNLRB
v. Bildisco & Bildiscg 465 U.S. 513, 522 n.6 (1984)) is no indication that the-eg#blished
Countryman test has been rejected.

Appellants nexargue thathe Bankruptcy Court erred in concluding thia remaining
obligations in the Cohen Agreement are not material “without any evidence on htaigfrthose
obligations” remaining. (D.l. 18 at 15, -IIB). Appellants assert thabecause a materiality
determination requires a faicttensive analysis, it is not appropriate for summary disposition.”

(Id. at 18). Spyglass argues that no time did [Appellants] take the position” thilaémateriality
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analysis requirgevidenceand the Court need not considleis issueon appeal (D.l. 29 at35).

It appearshowever thatthis argument was raised Bppellantsnumerous times. In thefiled
oppositiondo the June 8 StatemeAjppellantsargued that[ tjhe Debtors hae not submitted any
evidence as to the materiality of the ongoing mutual obligations of the parties to ther§o€ont

and that “[tlhere has been no discovery, and hence no process by which an evidentiary record can
be created.” (D.l. 37 at8 (citing A2614, A264141, A2707)). Appellantarged the Bankruptcy
Court, at a minimumijo require “further briefing [which] should address the materiality of
remaining obligations in the [] Contraahdalso to“allow[] discovery.” (d.) Appellantsraised

this issue again in connection with thiegmmary judgment, including in their oppositenmdatoral
argument. I¢l. at 5(citing A5181, Appx.28, B.D.l. 2005, 1/14/19 Hr'g Tr. at 110:28)). The

Court agrees that this argument was not waivAtthough “the issue of whether a party has
substantially performed is usually a question of fact,” it may be decided atea ofi¢aw “where
inferences are certain.Merrill Lynch & Co. Inc. v. Allegheny Energy, In&00 F.3d 171, 186

(2d Cir. 2007). This is the case heré&see Exide607 F.3d at 963 (“Our inspection of the record,
however, reveals that the inferences are clear that EnerSys has substant@alijgueff As
discussed above, the inémces here are certain that the parties have substantially performed, and
theBankruptcy Court appropriately adjudicated the-eaacutory nature of the Cohen Agreement
based upothe record.

Appellantsfurtherargue thateven if the Countryman test remathe appropriate test for
determining whether or not a contract is executory, Coheniaerformedbligationsunder the
Cohen Agreement including “indemnification, refraining from seeking injunctive relief,
compliance with procedures for exercising Cohen’s right of first opportamt/compliance with
assignment restrictions and prohibitions.” (D.l. 18 at 1®ppellants citethese “ongoing

obligations —relating primarily to the exploitation and distribution of the finthat survive the
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making of thefilm], including warranty and indemnification obligations which are “perpetual”

and thus “remained unperformed as of the Petition Datd.”a{21). The Court finds unavailing

the contentiorthat the Debtors’ ownership of all rights under and tofilme was somehow

contingent upon future performance Gphen —specifically, Cohers obligation not to infringe

upon the Debtors’ rights tihe Film—and that, as a result, material obligations remain under the

Cohen AgreementAppellants’ position makes little sense in a wiok-hire case.
Appellants’argument is, in essence, that refraining from breaching a contract is somehow

continuedperformance. Looking to the proper time period, the Petition Date, there is nothing that

the Cohen Parties could have done that would have prevented TWC from continuing to exploit the

film or that would have otherwise interfered with TWC’s ownership rights thlithewhich rights

TWC received upon the Cohen Parties’ entry into the sfarire agreement. (AppA5, Adv.

D.I. 8, Ex. A, 1 20). The ancillary provisions cited by Appatis are designed to prevent the

Cohen Parties from interfering with the ability to enjoy the transferred rightsiodemnify the

transfereeanddo not rise to the level of materialitytheyare in furtherance of the main purpose

of the agreement, theqaluction of a film and the transfer of any common law rights of authorship.

If the Cohen Parties had breached one of the ancillary provisions of the Cohen Agreeroeid, it w

have had no impact on TWC'’s rights in fillen on the Petition Date or the ritghto thefilm that

Spyglass purchased through the Sdlefact, the Cohen Agreement provides that a breach by

TWC of its obligations would not give rise to a right by the Cohen Patrties to inteitarthevuse

of the transferred workAny breach of tbse ancillary terms would result in a monetary obligation,

akin to the general unsecured claim that the Cohen Parties have the right to asssrthega
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estates with respect to contingent compensation that remained unpaid as ofitreast The
cases that Appellants rely upon are inapposite and distinguishable from the issues bimeappea

B. The Bankruptcy Court Was Not Required to Draw Improbable Inferences
Where Evidence Supported DebtorsChain of Title

Appellants argue that the Bankruptcy Court erred in determining that the Delofoiredc
the Cohen Agreement prior to the Petition Date such that they could sell it to Spygtasspto
section 363 of the Bankruptcy Cod€D.l. 18 at 33) The Cohen Ayreementvas executed by
Cohen and SLP Films, which is not one of the Debtdic. (citing A5103)). Appellants argue
that the evidence presented was inadequate to meet the burden of estahigHimgye was no
genuine issue ahaterialfact as to whethahe Debtorsacquired the Cohen Agreement directly or
indirectly from SLP Filmsand could sell rights under it.

In support of the Summary Judgment Motion, Spyglass presented the Reiter Declatations
Together theycontained a detailedxplanationof the process by which the relatBeébtor and

non-Debtor entities operated in the context of the production of the filmoftiae step by step

14 The contracts at issue Beneral DataComm Industries, Inc. (In re General DataComm

Industries, Inc. v. Arcarat07 F.3d 616 (3d Cir 2005) were unperformed employee benefit
plans (not workfor-hire agreements), which the debtors were attempting to reject without
adhering to the requirements of section 1114 of the Bankruptcy Aduat 617-18.The
contracts aissue inln re Hawker Beechcraft, Inc486 B.R. 264 (Bankr. S.D.N.Y. 2013)
were aircraft purchase agreements (not workhire agreements), which contained
material, continuing obligations by both partiesy( the debtors had warranty obligations

on the aircraft sold, they also were required to provide training for pilots and naaioge
personnel, and the purchasers had an obligation to maintain the aircraft irain cert
condition in order to take advantage of the warrartl)at 26970. In addition, the debtors
sought first day relief to continue providing these benefits to their customers under a
customer programs motiomd. at 27273. The agreement at issudnire Worldcom, Inc.,

343 B.R. 486 (Bankr. S.D.N.Y. 2006), was a settlement agreement (not -donbike
agreement) providing that the purchaser would not assert a claim against théyproper
would assist the debtor in maximizing any proceeds received as a result of govdrnmenta
condemnation actions, and remit the debtor’s share girteeeds back to itld. at 488

89. TheWorldcomcourt found that these provisions, which were the sum of the agreement,
were material.

15 Appx.25, B.D.l. 1940 (redacted); App27, B.D.l. 1945 (sealed).
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processby which TWC obtained ownership of the Cohen Agreement upon the dissolution of
SLPTWC Films LLC (“SLPTWC”). The Reiter Declarations were supported dxtensive
testimonyby Mr. Reitef® at the hearing (1/14/49 Hr'g. Tr. at 53105). The record reflects that
pursuant to the Cohen Agreement, SLP Films owned the rights pertaining to the film. (Appx. 15,
Adv. D.I. 8, Ex. A, Section 9). Appellants do not dispute thatProduction Services Agreement
dated September 15, 201 between SLPTWC and SLPiIms effectuated the transfer of the
Cohen Agreementdm SLP Films to SLPTWGhorthat TWC was the sole member of SLPTWC
Applying New York law, the Bankruptcy Court determined that, upodigsolution of SLPTWC,
all of its owned assets and rights flowed up to the memlBsrsause TWC was the only member
of SLPTWC athe time of dissolution, the Bankruptcy Court concluded or inferred that the assets
of SLPTWC (including any rights it had under the Cohen Agreenaeidmatically transferred to
its sole member TWC upats dissolution.

Appellants argue that the Bankruptcy Court was not presented with any evidengadha

to its dissolution, SLPTWC effectuated an assignment or other transfer oblbe Bgreemen

16 The Talent Parties argue that becauseR#iter is not the “custodian of records,” he was
unable to authenticate the Chain of Title Documents. Upon direct examination, Mr. Reiter
explained that he is the executive vice president of accounting and financidingcair
Spyglass, and prior to that, he worked for TWC in the same role. In this position,
Mr. Reiter supervised the accounting group and the participations accounting group and
negotiated distribution license agreements, and, in this capacity, was the sigmaory t
majority of the Chairof Title Documents. Mr. Reiter also stated that his experience in
similar positions in the entertainment industry dates back several decaded.aldihie
Parties’ “custodian of records argument” is a red herring. Aside from oneoquizem
Bradley Cooper’s counsel on cressamination, no party at the hearing raised the issue of
whether Mr. Reiter was qualified to authenticate the Chain of Title Documeppellants
do not dispute that Mr. Reiter was heavily involved throughoutfithés production
process and was in a position to explain how TWC followed the industry standard of
utilizing special purpose vehicles in the production of the filldespite raising the
custodian issue on cross-examination, the Bankruptcy Court was athpaatisfied with
Mr. Reiter's competency on the relevant issues, and the Court finds no abuse obdiscreti
based on this record.

17 Appx. 27, B.D.I. 1945 at Ex. 9 (sealed).
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to TWC, and that its conclusion that rights under the Cohen Agreement automaticafigrtesths
upon SLPTWC's dissolution was improper. (D.l. 18 at 35). Appellatyson the principle that
courts must make aihferences in light of the nonmoving party on a motion for summary
judgment. See, e.gAnderson477 U.S.at255. As Spyglass correctly points otipwever, this
principle does not require the court to ignore the clear operation of theSksy.e.gWilliams v.
Precision Coil, Inc. 194 W.Va. 52, 60 n.10 (1995) (citidatsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp475 U.S. 574, 588 (1986)We need not credit purely conclusory allegations,
indulge in speculation, or drawprobable inferencedVhether an inference is reasomabannot

be decided in avacuum; it must be considered ‘in light of the competing inferences’ to the
contrary.”) (emphasis added)lhe colloquy between the Bankruptcy Court and counsel to the
Appellants highlighted the Bankruptcy Court’s position on igssie:

THE COURT: At least under New York Law that would be supportfed.
dissolution of an LLC, the members get the assets.

MR. GOTTFRIED: Well, but, Your Honor, first of all Mr. Reiteertainly is not a
legal expert to come to that conclusion.

THE COURT: No, but | am. | assume | can come to that conclusion.
(1/14/19 Hrg. Tr. at 48:85). Appellants argue that the Bankruptcy Court’s conclusion or
inferenceon this pointwas erroneoubecauséelaware law applied to SLPTWC, not New York
law, and under Delaware law, “the transfer of assets from an LLC to its nsenod®s not take
place automatically upon a wing or dissolution.” 1fl.) Spyglass counterthat Appellants’
failureto argue thipoint belowshould preclude Appellants from raisimh@n appeal See Newark
Morning Ledger Co. v. U.S539 F.2d 929, 932 (3d Cir. 1976) (citiBgnchanko v. Gill388 F.2d
859, 861 (3d Cir. 1968)) (“We generally refuse to consider issuearthatised for the first time
on appeal.”) This Court will not disturb the Bankruptcy Court’s conclusion or inference that rights

under the Cohen Agreement automatically transferred upon SLPTWC'’s dissolutiorstdeits
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member becauseyen assuming thahe Bankruptcy Courshould haveapplied Delaware law
instead of New York law, the result would be the same. Both secti@4.8f title 6 of the
Delaware Code and section 704 of chapter 34 of the New York Limited Liability Company La
provide for a nearly identical dissolution scherader both statutes, upon dissolution, the assets
of the limited liability company flow first to creditors, including members whaceeditors, and
then to the members of the limited liability compai8ee6 Del. Code § 18-804; 34 N.Y. LLC L.
§ 704. WhenTWC acquired théilm and all rights thereto, &atisfied alffinancial obligations to
SLPTWC's creditors.(1/14/19 Hr'g. Tr. at 66:1-25; 67:1-11; Appx. 5331; Appx. 5432-5435).
The Court finds that thevidencesupported by the Reiter Declarations and Mr. Reiter’s
testimonywere sufficient to demonstrate the absence of a genuine issue of disputed faateria
that, upondissolution, TWC obtained the assets of SLPTWC, including rights under the Cohen
Agreement, anthat TWC was able to sell these rights to Spyglass pursuant to the Sale.

C. Spyglass Appropriately Reserved its Rights to Designate the Talent Party
AgreementsUpon the Disposition of the Talent Party Litigation

The Talent Parties contettidat the Bankruptcy Court ignored the plain language of the
APA by allowing Spyglass to reserve its rights to condition assumption and assignment of the
Talent Party Agreements upon the outcome of the Talent Party Litigation and the CohesaAdve
Proceeding.The Talent Parties rely on Section 2.8(i) of the APA, which created the Assumption
Outside Date of November 8, 2018, and argue that it offered Spyglass no flexibility spéttre
to the designation of executory contracts for ag#tion and assignment. In other words, the
Talent Parties contend that, upon the Assumption Outside Date, Spyglass had twoibptiols:
designate thdalent Party Agreements as “Excluded Assets” or it could take assignment of the
Talent Party Agreements as executory contra¢lisl. 18 at 3839). The Talent Parties contend

that,despite the fact that litigation was pending on the nature of these contractsahétme,
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Spyglass had to take a position on the issudthatthis designation chandehe very nature of
the agreements question.
A party cannot change the legal characteristics of a contract by placing into egaryat

or another. See, e.g.In re Exide Technologie878 B.R. 762, 7667 (Bankr. D. Del. 2007)
(“[T]he [contract] language cannot ‘deem’ a rexecutory contract to be an executory contract so
that the Debtor can assume it”) (citingre Fitch, 174 B.R. 96, 101 (Bankr. S.D. Ill. 1994)A
debtor cannot change the nature of a contract merely by electing to assume it under § 365”)
Litigation regarding the alleged executory nature of the Cohen Agreement remained pending as
the Assumption Outside Date approached. T8pgglass includeth the Final Contract Notice
the reservation of rights(Appx. 19, B.D.l. 1695, at 2 n.3). Judge Walraitknowledgedhis
procesgduring the Hearing:

Lantern did all that it possibly could to get me to decide that issue before

November 8th. And | think because of the court’s own calendar, it was not

possible to do that. | think that they did preserve that issue as to whether

or not they’re executory or non-executory for the court’s decision at my

proper scheduling.
(1/14/19 Hr'g. Tr. at 40:14£0). Contrary to the Talent Parties’ arguments, the Bankruptcy Court
did not expand the plain meaning of the APA or the Assumption Outsidebpaiéowing this
process The Bankruptcy Court ruled that, if the Talent Party Agreements were found to be
executory, Spyglass could not then designate the Talent Party Agreements as “Exclet&€d Ass
under the APA; Spyglass would be required to take assignment of them and comply with cure
obligations. The converse would apply as well; if the Talent Party Agreements were found to be
non-executory, Spyglass would be required to comply with all-plasing obligations under the
Talent Party Agreements as part of the purchase under section 363 of the Bankruptcy Code.

The Talent Parties argue that therBauptcy Court erred by failing tapply the doctrine

of judicial estoppel to preclude Spyglass “from reversing its position and claimihghtha
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November 8deadline was a ‘soft’ deadline that did not require Spyglass to definitively and
unequivocally designate contracts for assumption and assignment.” (D.l. 18 afThR).
contention is disconnected from the record in these Chaptasks

“Judicial estoppel is an equitaldectrine that preserves the integrity of the courts by
prewenting a party from abusing the judicial process through cynical gamesmanship, achieving
success on one position, then arguing the opposite to suit an exigency of the mome#t
litigant is required to be consistent in his conduct. He may not maintain a positionrggardi
transaction wholly inconsistent with his previous acts in connection with time&t sansaction.”
VisionMetals, Inc. v. SMS DEMAG, Inc. (In re Vision Metals, |ri22pb B.R. 138 (Bankr. D. Del.
2005) (citations and quotations omitted).

The record reflects th&pyglass did not “abus|e] the judicial process through cynical
gamesmanship.” As the Bankruptcy Cawrted, Spyglass did everything in its power to get the
Bankruptcy Court to get aifsues surrounding the executory nature of the Debtors’ contracts in
advance of th&lovember 8 deadline(ld. at 40:1420). NotwithstandingAppellants argue that
Spyglass received an enormous beneéfi,(a $21 million price reduction) in exchange for
agreeing to a hard ddliine, then changed ifgositionby “conditionally” designating contracts for
assumption and assignment. (D.l. 37 at 19). According to Appellants, “Spyglass’s use of a
‘conditional designation’ of contracts in the Final Contract List was inconsisiémithe hard
deadline.” [d.). The Court agrees with the Bankruptcy Court’s determinationSpgglasad
conclusively designated the Appellants’ agreements for assumption and assigortifenekxtent
that they are [determined to be] executory contrptt[€1/14/19 Hr'g Tr. at 40:125). The
Bankruptcy Court agreed with the Committee t8pyglass hadtherwise “lost the right to call
them an excluded asgestating ‘1 don’t think the November 8 notice preserved that which was

the bargain for hard deadline(td. at40:21-25). A review of the colloquy and ruling reflect that
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the Bankruptcy Court considered Appellants’ argument and determined that there eresge

in position or detriment here, and the Court agrelbk.at 36:1440:25). Spyglasglid nottakea
position contrary to what was negotiated between Spyglass, the Debidrshe Committee
through the Second Amendmeiithe fact that certain disputes, including the one on Appesé

not fully adjudicated prior to the November 8 deadline made Spygleessesvation of rights
appropriate.By designating the Talent Pargreements as “Disputed Contracts,” Spyglass did
not its change position, it reserved its rights until the Bankruptcy Court could fully adgudica
least thassues surrounding the Coh&greement.Under the facts and circumstances of this case,
the Bankruptcy Court’s decision not to apjplgicial estoppelwas not arabuse of discretion.
McNemar 91 F.3dat613.

V. CONCLUSION

The Bankruptcy Court correctly held that tfile Cohen Agreement was not executory as
of the Petition Date, and therefore, tiigtyglass purchased the Debtors’ rights under the Cohen
Agreement through th8ale; (i) TWC owned the rights under the Cohen Agreement and thus,
could sellsuch rights to Spyglass through the Sale, free and clear of all claims; aS8gydipss
appropriately reserved its rights to designate the Talent Rgrgementsipon the disposition of
the Talent Party LitigationFor the reasons set forth herein, the Order is affirmed. A separate

Order shall be entered.
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