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/s/ Richard G. Andrews
ANDREWS, UNITED STATESDISTRICT JUDGE:

Plaintiff, Richard D. PestelM.D., Ph.D., initiated this action agairat Defendantstwo
of which are CytoDyn Incand CytoDyn Operations Inc. (collectivelyeferredto as the
“Company”), on August 22, 20#9(D.I. 1). Plaintiff thenfiled an amende@€omplaint against
all Deferdants. (D.I. 15). In the amende@€omplaint Plaintiffallegesbreach of contradty the
Company (count 1)iolation of the Pennsylvania Payment and Collection bswall Defendants
(count 2) anddefamationby the Company (count 4)(Id.). Plaintiff alsoseeks a declaratory
judgment(count 3)againsthe Company.(ld.). Before the Court is the Company’s Rule 12(b)(6)
motior? to dismisscount 2 and 4 of the amend@bmplaint® (D.l. 17). The motion is fully
briefed. (D.l. 17; D.I. 20; D.I. 23; D.I. 26; D.l. 27 For the reasons set forth below the Court
grants themotionto dismiss count 2 of the Complaint and denies the motion to dismiss count 4.

l. BACKGROUND

Plaintiff's startup biotechnology company, ProstaGend C, was acquiredby the
Companyin 2018 (D.I. 15 1 1). On November 16, 201Blaintiff became the Company’s Chief
Medical Officer (“CMO”) anda member of the Company’s Board of Directo(kl.). Plaintiff's
action wa brought pursuant to 28 U.S.C. § 133P.1. 15  11). The Company is a Delaware
corporation with its principal place of businesshe State oiWashington makingDefendants
citizens of Delaware and Washingto@id. 8y 28U.S.C. § 1332(c)(1) Plaintiff was a citizen

of Florida at the time this action was broug(id. § 12). Plaintiff alleges that his relationship with

1 When | refer to Defendants in this opinion, | mean the Compalegs | refer to “all
Defendants.”

2 The Company’s motion also cites Rule 12(b)(2). This Copsdrsonal jurisdiction over the
Company is not in dispute. Fed. R. Civ. P. 12(b)(2); (D.l. 15§ 17; D.l. 17 1 17).

3 The individual Defendants have a filed a separate motion to dismiss, which will leessttlr
separately.



the Company deteriorated, and as a result Plaintiff's counsel sent the Compéayom létly 22,
2019 notifying the Company of circumstancesconstituting “Good Reason” for Plaintiff's
resignation. If. T 157). Three days later Plaintiff received an email notifying him the Board
terminated his employment focause.” (Id. § 172). On July 26, 2019 and Augu2f, 2019 the
Company publicly announceBlaintiff was terminated fof cause.” (Id. 1 181183, B5).
Plaintiff alleges he is due “Separation Obligations” triggered by the contrachafttermination.
(D.I. 15 at 47; D.I. 17 1 19)Plaintiff also alleges it as a result of thgublic announcements of
his termination fof'cause” he has sufferedaterial and reputational harnfD.l. 15 { 242).

Il. LEGAL STANDARDS

Rule 8 of the Federal Rules of Civil Procedure requires a complainant to providet‘a sho
and plain statement of the claim showing that the pleader is entitled to relief . d. R.F&iv. P.
8(a)(2). Rule 12(b)(6) allows treefendanto bring a motion to dismiss the claim for failing to
meet this standard. A Rule 12(b)(6) motion may be granted only if, accepting thaeadkd
allegations in the complaint as true, and viewing them in the light most favorable to the
complainant, aaurt concludes that those allegations “could not raise a claim of entitlement to
relief . . ..” Bell Atl. Corp. v. Twombly650 U.S. 544, 558 (2007).

“Though ‘detailed factual allegations’ are not required, a complaint must do mare tha
simply provide ‘labels and conclusions’ or ‘a formulaic recitation of the elensérascause of
action.” Davis v. Abington Mem’l Hosp765 F.3d 236, 241 (3d Cir. 2014) (quotifgombly
550 U.S. at 555). | am “not required to credit bald assertions or legal conclusfmopenty
alleged in the complaint.’In re Rockefeller Ctr. Props., Inc. Sec. Liti§11 F.3d 198, 216 (3d
Cir. 2002). A complaint may not be dissed, however, “for [an] imperfect statement of the legal

theory supporting the claim asserte&&eJohnson v. City of Shelpy74 U.S. 10, 11 (2014).



A complainant must plead facts sufficient to show that a claim has “substantive
plausibility.” 1d. at 12. That plausibility must be found on the face of the complasticroft v.
Igbal, 556 U.S. 662, 678 (2009). “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference thafémelaint is liable for the
misconduct alleged.d. Deciding whether a claim is plausible will be a “contgécific task
that requires the reviewing court to draw on its judicial experience and commori $dnae679.

[I. DISCUSSION

A. Count 2: Violation of the Pennsylvania Wage Payment and Collection Law

The parties’ contract contains ehoiceof-law provisionthat stipulatesactions arising
under thecontractbe governed by the laws of Delawa@.l. 151, ex. A § 5.6).The validity of
the contract is not in disputandthe contract contemplates termination as an action that could
arise out of the parties’ agreemén(D.l. 15 § 195; D.I. 17D.I. 15-1 ex. A § 5.6).Neither party
disputes the enforceability of tlshoice-of-law provision. (D.I. 26; D.l. 27). The parties agree
thatsuch a provisionloes noper sepreclude a plaintiff from raising a statutory wage claim under
Pennsylvaniadw. (D.l. 26; D.I. 27). The parties do dispute whether the claim can be properly
brought based on the currently alleged fa¢isl. 26at2-3; D.I. 27 at 2).

The agreement between the parties refers to Plaintiff's location of employasent
Wynnewood, Pennsylvania. (D.l. I5ex. A § 2.5). Plaintiff argueshe was employed in
Pennsylvaniat the timehe agreement was signiedNovember 2018 sbe should be considered
a Pennsylvani@mployee under theennsylvanidVage Payment and Collection Law (PWPCL).
(D.I. 15 M 1, 210-21). Plaintiff asserts thaDefendants are considered employensler the

PWPCL because Defendants entered into an agreement stipulating Plaiat&# sfoemployment

4 Contract and agreement are used intergeainly throughout the Court’s opinion.
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was Pennsylvania.(ld. 1 209-211). In March 2019Plaintiff voluntarily relocated to Fort
Lauderdale, Florida to help Defendants expand the Company’s napisdnce. . T 69).
Plaintiff alleges he was terminated on July 25, 20019. 1 172). Defendants arguthat Plaintiff
cannot be properly considered a Pennsylvania employee under the PWPCL becaufevRiint
employed inFloridawhenPlaintiff wasterminatee—when thealleged injuryoccurred (D.I. 17
17 2126).

First, the Court mustietermine whethean enforceabl®elawarechoice-offaw provision
precludes Plaintiff from tinging a PWPCLper se. If Plaintiff may properly bring a PWPCL
claim, the Court musthen determindgf Plaintiff hassufficiently pled such a claimThe Court
agrees with the parties’ conclusion that the enforceability of the Delawaiee-oftaw provision
does not preclude Plaintiff from bringing a PWPCL claien se Delaware courtgenerallyhonor
contractually designated choio&law provisionsif the designated jurisdiction “bears some
material relationship to the transactibandif enforcementioes not contravertbe public policy
of Delaware.Annan v. Wilmington Tr. Co559 A.2d 1289, 1293 (Del. 198¢ ofaceCollections
N. Am. Inc. v. Newtqrt30 F. App’x 162, 166 (3d Cir. 2031PDrgan v. ByronF. Supp.2d 388
392 (D. Del. 2006).Delaware has a wage collection statsiteilar to that of Pennsylvania, but
Plaintiff cannot properly state a claim under the Delaware statute becauas hever employed

in Delaware and the agreement was not mad@eliaware> Del. Code Annl9, § 110%a)(3)

s The Pennsylvania Wage Payment and Collection Law defines waga eerfiings of an
employee, regardless of whether determined on time, task, piece, commission orettioel of
calculation . . . [As well as] fringe benefits or wage supplements . ...” 43 Pa. Cons. Stat. 8
260.2a(West 2020). Th&Vage Payment and Collection Act of the S{afeDelaware]

(hereafter referred to as thBelaware Wage At) defines wages as6mpensation for labor or
services rendered by an employee, whether the amount is fixed or determined on akjme, ta
piece, commission or other basis of calculation.” Del. Code Ann. 19, § 1115, § 110{{s§%&)
2020).



(West2020). Florida does not have a comparable $édtuFla. Stat. Ann. § 448.110 (West 2020).
The Court would contravene Delaware public policy by extending the agreectaritseof-law
provision to Plaintiff's wage claim because he would be left without a stattéoredy under
Delaware law.Redick v. E Mdg. Mgmt., LLGC 2013 WL 5461616, at *2 (D. Del. Sept. 30, 2013)
This Court holds Plaintiff may properly raise a PWP&aim despite the enforceability of the
agreement’shoice-offaw provision.

The Court now addresses whether Plaintiff properly staB/BCLclaim. The PWPCL
providesemployees with a statutory remedy to supplement a breach of contract clainh thgains
employers. McGoldrick v. TruePosition Inc623 F.Supp.2d 619 621, 631 (E.D. Pa. 2009)
(stating the dual purposes of the PWPCL are to protect Pennsylvania employees and to punish
recalcitrant Pennsylvania employersiillian v. McCulloch 873 F. Supp. 938, 942 (E.D. Pa.
1995), aff'd, 82 F.3d 406 (3d Cir. 1996)A claim under the PWPCL requires an underlying
contractual agreemera,plaintiff that can properly be considereBennsylvani@mployee, and a
defendant that can properly be consider&gansylvania employeGallagher v. E.ldu Pont @
Nemours & Cq.2010 WL 1854131, at *7 (Del. Super. Ct. Apr. 30, 201Rijjian, 873 F. Supp.
at942; 43 Pa. Cons. Stat. § 260(®@¢est 2020) The statute definesiamployer as “every person,
firm, partnership, association, corporation, receiver or other officer of a court of this
Commonwealth and any agent or officer of any of the almosetioned classes employing any

person in this Commonwealth43 Pa. Cons. Stat. § 260.@Q&est 2020). The term‘employee”

® The Florida Minimum Wage Act allows plaintiffs to sue employers for unpaid minimum
wages. Fla. Stat. Ann. § 448.110. The relief afforded to plaintiffs is much more substantial
under both the Pennsylvania Wage Payment and Collection Law and the Delaware Wage Act.
43 Pa. Cons. Stat. § 260.2a (West 2020); Del. Code Ann. 19, § 110{(¢&2020).
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is not defined in the staky and the analysifor determining which plaintiffs are protected under
the PWPCL variebetween courts.

The Court’s determination of the sufficiency of Plaintiffs PWPCL clainms on whether
Plaintiff can be considered an employeetectedunder the PWPCE Plaintiff used to reside and
work in Pensylvania but later relocated to Fort Lauderdale, Florid@a.l. 159112, 69). Plaintiff
was employed by a Delawaterporatiorwith its principal place of business in Washingtorid. (
11 1, 8. Plaintiff does not contest he was domiciie@nd worked in the state of Florida between
March 2019 and July 25, 2019ld. 11 12,69, 172). Plaintiff does not allege that he intended to
return to Pennsylvania(ld.). In fact, by definition of the wad “domicile,” Plaintiff intended to

make Florida his homr an indefinite period of tim& As the Court interprets the Complgin

"McGoldrick 623 F.Supp. 2cat621, 632 (allowing dual Irish and U.S. citizens to bring a
PWPCLclaim against a Delaware corporation headquartered in Pennsylvaoe);v. CP

Kelco Ap$2002 WL 31261054, at *2-3 (E.D. Pa. Oct. 10, 2002eting aPennsylvania
residents PWPCL claimbecause he worked in Delaware for a Delaware company and his
employment agreement had a Delawareice-oftaw provision); Synesiou v. DesignToMarket,
Inc., 2002 WL 501494, at *3 (E.D. Pa. Apr. 3, 2002) (allowing a California resident employed
by a Pennsylvania corporation to brin@\&PCL clain); Hides v. Certaiiieed Corp.1995 WL
458786, at *2 (E.D. Pa. July 26, 1998)jécting aPWPCL claimby a gaintiff that both lived

and worked outside of Pennsylvani&illian, 873 F. Suppat941-42 (ejecting plaintiffs

PWPCL claimagainst a Pennsylvania employ&cause they never residecamdwerenever
based in PennsylvaniaBanks v. ManpowerGroup, InQ015 WL 4207236at*2-3 (M.D. Pa.

July 10, 2015) (#owing a plaintiff thatresided and worked in Pennsylvania to bifWPCL

claim despite a Wisconsin chotoélaw provision because nthoiceof-law provisioncan

waive a propestatutory claim arising under ti&WPCL) Crites v. Hoogovens Tech. Servs.

Inc., Pa. D. & C.4th 449, 458 (Pa. Ct. Com. PI. 2000) (allowing an Ohio resident to bring
PWPCLclaim against a Delaware corporation with its priatjdace of business in
Pennsylvania).

8 There was an underlyirgpntractual agreement between the part{Bsl. 15 { 1). Based on

the facts alleged in the present case, wheee are no allegations of any other Pennsylvania
employee of the Company, the Company can only be considered an employer under the PWPCL
if Plaintiff can properly be considered an employee. 43 Pa. Cons. Stat. § 260.2a (West 2020).
® The Complaint states Plaintiffas domiciled in Florida as of Mar@®19. (D.l. 15 § 12)A
person iddomiciled in a state wheshe isboth present in theew state and Isanintention to

make the statber homéfor an indefinite period of timeGallagher v. Phila. Transp. C0185

F.2d 543, 545-46 (3d Cir. 1950).



the earliesPlaintiff's allegedinjury could have occurreddasJune 29, 2019%vhen Plaintiff was
indisputably domiciled in Florid® (Id. 11 12, 219).

The Plaintiff h& not presented the Court withyacase where plaintiff that does not work
or live in Pennsylvania can properly bringP&/PCL claim againstan employer that is not
incorporatedn, does not have its prinapplace of business in, and does not employ other persons
in Pennsylvania.(D.l. 26). The Court has also been unable to find such a case.e.g.,cases
citedsupranote 7 TheCourt findsthat afterPlaintiff's relocation to Florid—where he reside
and worked when the alleged injury occurretke could noproperlybe considered an employee
protected under the PWPCL BecausePlaintiff is not an employee within the meaning of the
PWPCL, Plaintiff fails to state a claimDefendants’ Rule 12(b)(6) motion is granted aondnt 2

of the @mplaint is dismissed

10 plaintiff alleges that his bonus was not paid out on June 19, 2019. ([.2189. If Plaintiff

was entitled to his bonus on June 19, 2019 Plaintiff's employetenatys in which to provide
Plaintiff with his bonus. If. § 219); 43 Pa. Cons. Stat. § 260.3(b) (West 2020).

11 The Court cannot conclude that Plaintiff should be considered a Pennsylvania employee in
perpetuitybecauseé’laintiff once worked in Pennsylvania. The Court understBiadstiff's
argument essentialtp be: Plaintiff is protected under the PWPCL becabaintiff previously
worked in Pennsylvania, and tparties’ agreemerttipulated that Pennsylvania wRkintiff's
place ofemployment. (D.I. 15 1 69, 210). This strikes the Court as olerhalistic. Plaintiff
was domiciled irand worked irFlorida forat least foumonths before the injuryccurred (Id.

19 12, 69, 172, 239 This leads th&ourtto concludethat Plaintiff was functionally not
employedn Pennsylvania at the time of the alleged injoegause the parti@sutuallyagreed to
move “[the]principal place of businedsr the performance of [Plaintiff'sjuties under th[e]
[Employment] Agreement” to Floridald 1112, 62, 69). Plaintiff's argument would be more
compelling if there was anything in the pleadings to indiBéaetiff planned to return to
Pennsylvania after moving to Florida, but Plaintiff alletiesopposite. Plaintiff states that he
wasdomicied in Florida as of March 20191d( 1 12. Domicile has a very specific legal
meaning—to be domiciled in a state one must be physically present in the state and have the
desire to make the state onb@me for anndefinite period of timeGallagher, 185 F.2dat 545-

46. By virtue of the legalefinition of the word Homicile” Plaintiff could not have had the
intention to return to Pennsylvania.



B. Count 4: Defamation

Plaintiff correctly nots that an enforceable choiod-law provision does not necessarily
extend to Plaintifé tort claim. (D.l. 26 at 2 n.1). Nonetheldssth partiegely on Delawaretort
law in their briefing (D.l. 17 7 2; D.I. 20 at 221). Contractual choicef-law provisions can
govern tort claims between the parties if the “fair import of the provision goveraspatts of
the legal relationship.’Brown v. SAP Aninc., 1999 WL 803888, at *5 (D. Del. Sept. 13, 1999)
(citing Jiffy Lube Int’l, Inc. v. Jiffy Lube of Panc., 848 F. Supp 569, 576 (E.D. Pa. 1994)). Based
on this standard, and the parties’ briefs, the Court concludes the-olfidéve provision in the
agreement governs Plaintiff's tort claim.

In Delaware there are five elemeffiis a defamation claim Plaintiff mustplead “(i) a
defamatorycommunication;i{) publication; {ii) the communication refers to the plaintifify)a
third party's understanding of the communication's defamatory charactev)amdry.” Clouser
v. Doherty 2017 WL 3947404at *7 (Del. Sept. 7, 2017) Daniels v. (DHSS) Del. Psychiatric
Ctr., 2017 WL 3475712, at *2 (D. Del. Aug. 11, 2017) (citihgimes v. News Journal G&2015
WL 1893150, at *2 (Del. SupeEt. Apr. 20, 2015))

Plaintiff has sufficiently pled albf the elementsof a defamatiorclaim. Plaintiff alleges
Defendants publicly announced Plaintiff was terminateddanse” (D.I. 15 § 181183, 185).In
the agreement “cause” encompagbexommissiorof fraud, the commission of a felorfgjlure
to perform,and violation of the “Covenants Agreement.”(D.l. 151 ex. A 84.1(b). The
Defendants announced Plaintiff was fired for “cause” in a press release and @valitzlipleSEC
filings. (D.l. 15 11 181183, 185). Defendants do not dispute these announcements were public.
(D.I. 17). Plaintiff alleges Defendants’ communicatiomferredto the Plaintiff. (D.I. 15 1 182

183, 185).Plaintiff alleges thatafter the announcement of his terminatitvird partesposedon



amessage board speculating about which category 6téarsé termination served as the basis
for his firing. (d. T 184). Finally, Plaintiff alleges reputational injuryld. T 186).

Defendants argue that Plaintiff fails to state a claim for two reasons: (I)daefis’ public
statements were truthféf,and (2) Defendantstatements arshielded by qualified privileg€
(D.I. 17 § 1). Both arguments falDefendants argue thBtaintiff fails to state a claim upon which
relief can be granted because “the allegedly defamatory statemantlisputably is trug and
truth is an absolute defense to a claim of defamati@ad. 7 1 3). Contrary toDefendants
assertion, one of the central factual disputes in this case tisithiilnessof Defendantspublic
statemerd. Plaintiff has clearly pled the asserted reason for his fisiag false (D.l. 15 §{ 236-
239). Plaintiff furtheralleges thestated reason for his terminatiomsypretextual and there was
no investigation or evidence that merited his firing for “cdugkel. 1 174-178)At this stage of
the proceedings the Courtust accept the weflled assertion thaDefendants’ statementgere
false The Court finds Plaintiff has sufficiently pled falsity.

Defendantssecond argument also fails. (D.l. 17 % 8). Qualified privilege “extends to
communications made between persons who have a common interest for the protection of which
the allegedly defamatory statements are maéeice v. Burnsl85 A.2d 477, 479 (Del. 1962).
When onditional privilege is abused it may be “waived or forfeiteddeades v. Wilmington
Hous. Auth.2005 WL 1131112, at *2 (Del. May 12, 2005). Abuse of conditional privilege is

normally a question of fact, where the plaintiff must demonstrate the privilege wesemoised

12 Defendants direct th@ourt to two casewith a procedural posture distinct from the case
before the Court, anagthere the truth of the defendants’ statements weteén dispute.Naples
v. New Castle Cty2015 WL 1478206at*12 (Del. Super. Ct. Mar. 30, 20%15pavis v. W. Ctr.
City Neighborhood Planning Advisory Coming., 2003 WL 908885at* 4 (Del. Super. Ct.
Mar. 7, 2003).

13 Defendants argue that their statements remain protected by qualifidelge because
Plaintiff has not alleged facts sufficient to plead malice. (D.l. 17 § 1).
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in good faith, was exercised with malice, veagrcisedvith knowledge of falsit, or wasexercised
with a desire to cause harnMeades 2005 WL 1131112at *2. Plaintiff disputes Defendants
assertion that qualifiedrivilege shields the communications at issue, and Plaiatifferts that
even f such privilege eists it was lost when abused by Defendants. (D.l. 20 at 15Rl@)ntiff
has alleged that Defendants abused their privilege by exercising it with malice ariddgeoof
falsity. (D.l. 15 19186-187). Plaintiff supportshis pleadings with factuahssertionghat his
terminationwas theresult of his poor relationship with the Company’s CEO,thatDefendants’
publicly-assertedeason for Plaintiff’s firing was pretextua(ld. 114, 72 78, 99, 106, 12123,
151, 163, 168169. Defendants’ argumesitin support of dismissakenter on factual
determinations that are more appropriately decided later in the proceedings. (D.h&Qourt
thusdenies thenotion to dismiss count 4 of the amended Complaint.

V. CONCLUSION

Defendants’ Rule 12(b)(6) motion is granted in part and denied in part. Count 2 of

Plaintiffs amendedComplaint is dismissed becautbe Plaintiff is not protected by theWPCL
andcannot properly bring a claim under the law. Defendants’ motion to dismiss count 4 is denied

because Plaintiff has sufficiently pled defamation claim under Delaware law.
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