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%&%iaA U.S. DI RICT JUDGE

Presentl before the Courare twoappeas from aSeptember 17, 2019 Bankruptcy Court
order(Bankr.D.l. 208)* (“Sale Ordef), entered in the Chapter 11 cases of HB&dings, Inc.
(“HDR”) and Schramm, Inc.(together,“Debtors”). The Sale Ordeauthorized the sale of
substantially all of the Debtors’ assptgsuant to 11 U.S.C. 8§ 36 The first appeal was filed by
the Official Committee ofUnsecured Creditors (“Committeg’and he second appeal was filed
by DNOW, L.P. (together, “Appellants”). The Debtors, GenNx360 Capital Partners, L.P., and
Schramm 1l Inc. (together, “Appellees”) have moved to disnties appeals (“Motion to
Dismiss”y as statutorily moopursuant to 11 U.S.C. § 363(mifror the reasons set forth herein,
the Court Wil GRANT the motion andismiss the appeals.

l. BACKGROUND

A. Chapter 11 Casesand Sale Motion

OnJune 24, 2019, the Debtors filed voluntary petitions uddigpter 11 of th8ankruptcy
Code Prior to the filing,Appellee GenNx360 financially supported the Debtors. Following the
filing, Appellee Schramm I, as the debtorpossession (or “DIP”) lender, provided $6 million in
new-money DIP financing to help the Debtors transition into chapter 11 and fund a sale process.
Schramm Il also agreed to act as the initial “stalking horse” bidder to purchaséhallDebtors’
assets (with certain specific exceptions), setting thedigv bidding bar from which alternative

bidders would have an opportunity to make higher or otherwise better bids.

1 The docket of the Chapter 11 cases, captidne& HDR Holdings, Inc., et al., No. 19
11396-MFW (Bankr. D. Del.), is cited herein as “Bankr. D.I. __.”

2 C.A. No. 19-1825 (MN), D.I. 7; C.A. No. 19-1946 (MN), D.I. 6.



The Debtors movedo sell substantially all othar assetsto Schramm Il including
avoidance action@ankr. D.I. 18 1 2B(“Sale Motion”) but excluding the “Excluded Assetgd.,
Exh.4 at & 2.1-2.2. TheStalking Horse Purchase Agreement (“APA&¥ approved by thad
proceduresrder Bankr. D.l. 1632) (“Bid Procedures Order;Yloes not definavoidance actions.
Generally speaking, avoidance actions are asserted on behalf of a bankruptcl estaieer
assets transferred out of the estate before the bankruptcy l{€gaBankr. D.I. 164 (“Final DIP
Financing @der’) 1 10(c)(defining avoidance actions as “any claims and causes of action relating
to or arising under chapter 5 of the Bankruptcy Code, including 88 544, 545, 547, 548 and 550 or
any other similar state or federal law and any and all products, rents, offspring, jardits,
proceeds of samg.” The definition ofExcluded Assetset forth in theAPA doesnot exclude
avoidance actionsom the proposed sale. (Bankr. D.I. 163t2;id. at88 2.9.

B. Bid Procedures Order and APA

Appellants — theCommittee and DNOW (amunsecured creditor and chair of the
Committee) — objectedto the Debtors’ initial bidding procedures and DIP financin@n
August 2, 2019the Bankruptcy Court held admngon the proposed bid procedurésal DIP
financing Qder, andAPA with Schrammil as the stalking horse bidder. At that hearing, the
parties negotiated and agreed to significant modifications to the terms of thequrcates The
parties agreed that (1) Debtors would solicit and accept piecemeal bidsdsset, rather than
sdling them as a package; (2) Schramm II's baseline bid would be lowered by $5 noilloomer
the threshold for potential overbids; (3) the bidding process would be extended by more than three
weeks, at the expense of Appellees, to give potential bidders a chance to consider ¢msiy opti
and (4) Debtors would appoint an independent director to oversee the sale process and to ensure

that all potential bidders had a full and fair opportunity to consider their purchase k@dmnya



bid. The partiessubsequentlyagreed to modification®f the terms of the proposed sale
Appellants advised the Bankruptcy Court that the modifications resolved their ofgecnd
consented to the APA’s terms, as well as to the Bankruptcy Court’s entry of an “Gralgidbing
Bidding Procedures and Granting Related Relittfi€ Bid Procedures Order”) and approval of
the APA with Schramm Il (subject only to “higher or otherwise better” offefse assets to be
acquired by Schramm Underthe APA were approved by the Bankruptcy Court as part of the
agreed Bid Procedures OrdéBankr. D.l. 151, Transcript of 8/2/19 Bid Procedures Hearing (“Bid
Procedures Hr'g Tr.”at 128:20-23, 129:8-9, 131:24-25, 132:1-9; Bankr. D.l. 163-2).

Under the APA, Schramm Il was authorized to pay $16.3 million for Schranssétsa
(APA § 2.5, sched. 2.5; Bankr.ID164 § 32). The purchase price consisted of: (1) a “credit bid”
of the $6 million Schramm Il was owed under the DIP loan; (2) assumption of approximately $5.3
million of debt owed to an entitgalled Hark I, under a term loan Hark provided the Debtors
prepetition (“Term Loan A”), and the application of that amount towards the mergnee; and
(3) the ability to assume or “credit bid” $5 million owed to GenNx360 under a term loan
GenNx360 had given the Debtors (“Term Loan B”), provided that if Schramm Il wanteé to us
the Term Loan B debt as currency at an auction, it would cash collateralize thosesashodant
for dollar. (Id.; Bid Procedures Hr'g Trat 129:2325, 130:3+19). The Committee and DNOW
agreed to all of the terms as part of their consent to the Bid ProceduresaudePA. (See Bid
Procedures Hr'g Trat 129:17-132:9; &kr. D.I. 163, $hedile 2).

C. The Avoidance Actions

Schramm lis wholly owned by GenNx360, the Debtors’ controlling majority shareholder.
On September 11, 2019, well after execution of the APA (June 24, 2019) and entry of the Final

DIP Financing Order and the Bidding Procedures Order (both entered on August 7 ti2919)



Committee commenced an adversary action against GenNRa6@r. D.I. 198)“theCommittee
Adversary Action). GenNx360, along with its affiliates and certain directors and officers, are the
primary targets of thelaimsse forth in the Committee Adversary Actig¢hAvoidance Actiony).

D. Sale Order

No other bids were received artdus no auction was held. As a result, Schramutd|
not exercise its right to “credit bid” the $5 million owed to GenNx360 under the Term Loan B.
Notwithstanding having satisfied the purchase price of $11.3 million that had been agheed wit
Appellants, Schramm Il also assumed $5 million in Term Loan B dabit was permitted to do
under the APA and Bid Procedures Ordevhichbenefitted the estates by eliminating a $5 million
liability. (Bankr. D.I. 164 1 32; Bankr. D.I. 209, 9/16/2019 Transcript of Sale Hearing (“Saje Hr’
Tr.”) at 101:511 (“So, let’s turn to the value that this sale actually does provide . . . . First, this
satisfies the DIP, plus the Term Loan A obligations, plus the assumption of $5 milliars axl
Term Loan B obligations. So, at the outset, the sale wipes off over $16.3 million doliars, pl
interest and fees, from the Estate’s booksThe proposed Sale Ordercludedlanguage that
would capture and eliminate the Avoidance Actions set forth in the Committee AgvArgion.
The Committee filed a preliminary objection on September 6, 2019, asserting that th&ifiduiit
had not definitively addressed whether avoidance actions are property of a debtor’'s @state
whether such claims or a trustee’s right to pursue avoidance actions can,barsbttiat there
was uncertainty regarding whether thoassetswere being acquired under the APABankr.

D.l. 194 at 9-11}

3 Appellants argued:

Section 2.1(ajq) of the[APA] identifies the assets to be acquired, the “Acquired
Assets,” by the Stalking Horse Bidder. Section 2:{ga¥ails to identify estate claims or
causes of action, including fraudulent transfer claims and claims against thesDebtor



The pendency of the Committee Adversary Actoi the proposed sale of the Avoidance
Actions werediscussed during the Sale Hearing. (SalgHr. at 8024-814; 12423-126:10
144:6445:15 (counsel for GenNx agthramm llacknowledging that “challenge” claims against
GenNx were among the “assets” being purchaséd)lowing argument, the Bankruptcy Court
overruled Appellants’ objections to the sdbgree[d], given the totality of the circumstances, that
the sale process was fair” and expressed the belief that the “the market has sjptikeri|tlhere
were no other bidders for any of thgsets.” I{d. at 147:24148:10). The Bankruptcy Court noted
that:

the process poftankruptcy did try to solicit numerous financial
and strategic buyers, did allow extended due diligence for parties.
It appears that several parties were actively doing due diligence and
kicking the tires in considering whether to buy the assets. And
notwithstanding that, no bid for the assets was received.
(Id. at 148:184). The Bankruptcy Court found that the “insider relationship” cited by Appellants
“was not hidderi (Id. at 147:24148:4). And with respect to the sale of the Avoidance Actions,
found that all the parties were aware that the avoidance actions were included in the (idce
at 151:910). The Bankruptcy Couftirtherdetermined thatthe asset purchase agreement does

include the avoidance actions,” and also determitieeké€ is not any law that precludes the sale

of avoidance actions (Id. at 151:15-17).

directors, officers ath employees, as an Acquired Asset. Yet paragraph 23 of the Sale
Motion identifies the assets to be purchased as “[tlhe Purchased Assets inclddace/oi
actions arising from or related to any contract or other obligation that will be atsunhe
assignedo the purchaser as part of any Sale Transaction.

Given the material differences as to what assets are being purchased, the Court
cannot determine whether the sale price is fair and reasonable.

(Bankr. D.1. 19411 2930).



The Bankruptcy Court entered the Sale Order on September 17, @xrir. DI. 208).
Under theFederal Rules of &kruptcyProcedurgAppellants were entitled to a temporary; 14
day stay of thesale Order Fed. R. Bankr. P. 6004(h), 6006(d). The Debtors and Schramm Il
asked the Court to waive the temporary stay so thatahsaction could close immediatehAt
Appellants’ urginghowever,the Bankruptcy Court declined presumablyo allow Appellants
time to seek a stay of the Sale Order pending appg@alSeptember 27, 201%he Committee
timely filed its notice of app (C.A. No. 191825 (MN), D.I. 1), buit did not seek a stay of the
Sale Order pending appedls a result, the sale was not stayaadit closed on October 3, 2019.
Eight days later, DNOW filed its own appeal from the Sale Order, bob did not £ek a stay
pending appeal. (Bankr..D?245).

E. Appealsand Motion to Dismiss

On October 25, 201%he Bankruptcy Court granted Appellants’ request to certify an
appeal directly to the Third Circuit regarding whether avoidance actions are propéseyestdte
that can be transferre@Bankr. D.l. 270). On November 21, 2Q0¥Jpellants filed their P&ton
for Permission to Appeal Pursuant to 28 U.S.C. 158(d)(2). Following briefing, o
February26,2020, the Third Circuit denied the Petitiand directedhat “[i]f the parties appeal
the Bankruptcy Court’s [Sale] Order, the [District] Court is instruabecbisider mootness in the
first instance.” (See Order, Cas@&lo. 19-8045 (3d Cir. Feb. 26, 2020)).

On April 7, 202Q Appellees filed the Motion to Dismisseeking entry of an order
dismissing the appesahs statutorily moot pursuant ©363(m) of the Bankruptcy CodeThe
Motion to Dismisss fully briefed. (C.A. No. 19825 (MN),D.l. 7, 9, 13. The Court did not
hear oral argument because the facts and legal arguments are adequately preseriveiefs t

and record, and the decisional process would not be significantly aided by oral argument.



. JURISDICTION

Appeals from the Bankruptcy Court are governed by 28 U.S.C. § 158. Pursuantto 8§ 158(a),
district courts have mandatory jurisdiction to hear appeals “from final judigmerders, and
decrees” and discretionary jurisdiction over appeals “from other interlocutorg @migdecrees.”

28 U.S.C § 158(a)(1) and (3).

Here, he Sale Order constitutes a final order subject to appeal. Therefore, but for the
statutory mootness issue, this Court would have jurisdiction over this appeal pursuant to 28 U.S.C
§ 158(a)(1). As discussed below, however, Appellants’ failure to seek a stay ofeh@r&ear
effectively deprives this Court of jurisdiction under the express provisions of 11 U.S.C. §.363(m)

1. DISCUSSION

Appellantspresent numerous arguments regarding traaisilély of the AvoidanceActions
(D.I. 10), butthe Courtcannotconsider them if the appeal of the Sale Order is moot under § 363(m)
of the Bankruptcy CodeSee Cinicola v. Scharffenberger, 248 F.3d 110, 127 n.19 (3d Cir. 2001)
(“[W]e must first answer the question of statutory mootness before proceeding teritgf.J1).
Appellantsseek atry of an order dismissing the appea$ statutorily moot pursuant §363(m)
becauséippellants did not obtain a stay of thale which proceeded to close with a gdadh
purchaser.

Section 363 of the Bankruptcy Code allows chapter 11 debtors, after notice and a hearing,
to sell property of their estates outside of the ordinary course of business and “fobeaghaf
any other interests. 11 U.S.C. 88 363(b)(1) and (f). Section 363(m) limits an appellanys abilit
to challenge such a sale on appeal, providing that when the bankruptcy court has authorized a sale
to a goodfaith purchaser, the sale cannot melene or modified on appeal unless it was stayed

pending appeal:



The reversal or modification on appeal of . . . a sale or lease of

property does not affect the validity of a sale or lease . . . to an entity

that purchased or leased such property in good faith, whether or not

such entity knew of the pendency of the appeal, unless such

authorization and such sale or lease were stayed pending appeal.
11 U.S.C. § 363(m). As the Third Circuit has recognig263(m) effectively makes an appeal
“statutorily noot” if the appeal challenges a sale to a gaatti purchaser and “the underlying sale
.. . was not stayed pending the appeah™re Pursuit Capital Mgmt., LLC, 874 F.3d 124, 13
(3dCir. 2017). A party can avoid statutory mootness only in the “reas& when reversal or
modification of the sale order will not affect the sale’s valid®yrsuit, 874 F.3d at 138.

One of the purposes of § 363(m) is to “promote the finality of salsr8uit, 874 F.3d at

133 (also indicating that “[section 363(m)] provides not only . . . finality to the judgment of the
bankruptcy court, but particularly . . . finality to those orders and judgments upon which third
parties rely.”) (internal citations and quiadde marks omitted)n re Energy Future Holding Corp.,
596 B.R. 473, 477 (D. Del. 2019) (sam&gection363(m)also serves “to encourage participation
in bankruptcy asset sales and increase the value of the property of the estate bpgguedti
faith purchasers from modification by an appeals court of the bargain struck with the jidebtor
possession].TnreBrown, 851 F.3d 619, 622 (6th Cir. 2017) (internal citations omitt&ection
363(m)’s dual policies- providingfinality to bankruptcy saleand court orders, and encouraging
bidding in bankruptcy asset salebelpto attract investors and rehabilitate debtdiser gy Future
Holding, 596 B.R. at 477. Without this provision, “the risk of litigatisauld chill prospective
bidders or push them to demand a steep discoumt& ICL Holding Co., Inc., 802 F.3d 547, 554
(3d Cir. 2015).

Appellees argue that, as a matter of law, Appellants’ failure to seek a staysrémnde

appeal statutorily mdpregardless of their reasoior notseekng a stay. ConverselyAppellants



argue that the Third Circulitas not adopted “per sé rule andthat statutory mootness does not
apply here because: (i) the purchaser is not a good faith purchaser entitled to ttepsodé
§ 363(m); (ii) theAvoidanceActions allegedly purchased by Schramm Il are not assets or property
belonging to the Debtors’ bankruptcy estated (iii) ths Court may fashion effective relief on
appeal that would not affect the validity of the underlying sale.

Appellantsare correcthat unlike a majority of courtghe Third Circuithas not adoptea
per se rule that moots a challenge to a sale under 8 363(m) automatically when anstay is
obtained Pursuit, 874 F.3d at 135 For a purchaser to claim the protection of § 363(m), the
purchaser must first have acted in good faith, including payment of appropriate value, for the
subject assetsSee Pursuit, 874 F.3d at 1336 (citingICL Holding, 802 F.3dat 553 (internal
guotationsmarks omitted) Thus,“where the good faith of the purchaser is at issue, the district
court is required to review the bankruptcy court’s finding of good faith before dismissing any
subsequent appeal as moot under 8§ 363(m)re Tempo Tech. Corp., 202B.R. 363, 367 (D. Del.
1996). If the ‘good faith’ step is satisfied, courts can then proceed to application of tpEdng
§ 363(m) mootness test called for by the Third Circuit’s decisi#mehs Chrysler-Plymouth, Inc.
v. Valley Motors, Inc., 141 E3d 490, 4993d Cir. 1998) See Pursuit, 874 F.3d at 138. Mootness
will not be found when (i) the sale was stayed pending the appé&glreversal or modification
of the sale order will not affect the validity of the sdlé.

A. Applicability of § 363(m)

This Court is firstequired to review thBankruptcy @urt’s finding of good faith.Tempo
Tech, 202 B.R. at 367 Neither the Bankruptcy Code nor théederal Rules oBankruptcy

Proceduralefine“good faith” andthe Third Circuit has recognized that courts have “turned to



traditionalequitable principles, holding that phrase encompasses one who purchases in ‘good faith’
and for ‘value.” In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 147 (3d Cir. 1986).
Here,Paragraph 32 of the Sale Order expressly provides:

The transactions contemplated by the Stalking Horse Purchase

Agreement are undertaken by the Purchaser without collusion and

in good faith, as that term is defined in section 363(m) of the

BankruptcyCode, and accordingly, the reversal or modification on

appeal of the authorization provided herein to consummate the Sale

Transaction shall not affect the validity of the Sale Transaction . . .

unless such authorization and such Sale Transaction arstaygd

pending such appeal. The Purchaser is a good faith buyer within the

meaning of section 363(m) of the Bankruptcy Code and, as such, is

entitled to the full protections of section 363(m) of the Bankruptcy

Code.
(Sale Ordeff 32. As Appellants acknowledge, the Bankruptcy Coduitiding that Schramm Il
was a goodaith purchaser is reviewed for “clear errofD.l. 9 at3). In this context, “clear error”
review means thahe finding of good faith cannot be set aside unless Appellants come forward
with admissible evidence of bad faithn re Culp, 545 B.R. 827, 844 (D. Del. 2016Jhis Court
will set such a finding aside only if the appellant presents “admissible evidémas faith”
sufficient to allowthis Court to saythatit was clear error for the bankruptcy judge to conclude
that the sale occurred in good faithd.

1. Schramm |1 Purchased in Good Faith

Appellants argue thdalthoughgood faith provisions are includéudthe Sale Order, there

was no evidence offered in support of those findings at the Sale Hearing with tegpecsale
and purchase of Avoidance Actiohs(D.l. 9 at 6). To the contrary, the evidence at the sale

hearing demonstrated that Purchaser is not a good faith purtfeasealué with respect to the

Avoidance Actions. (Id.) Appellants argue that Schramm Il is an insidad purchased the

10



Avoidance Actions for the purpose of “b{ing]” them for the benefit of GenNx 360, as opposed
to generating value for creditorsSe¢ Sale H'g Tr. at 144:13-17).

Appellants however, have not identified any “admissible evidence of bad faith” sufficient
to satisfy this high standard. Their argument is to point out that Schramm 1l is wivolky doy
the Debtors’ controlling shareholdeD.l. 9 at 6). This relationship was not hidden, ate fact
that Schramm Il is an insider of the Debtsrnsufficient to show that it acted in bad faith. “It is
well established that a party’s staassan ingler does not automatically prevent it from being a
purchaser in good faith . . .Thus,asale to an insider, without more, does not establish a lack of
good faith.” In re OId Cold, LLC, 558 B.R. 500, 516 (B.A.P. 1st Cir. 2016) (collecting cases);
Sabatini Frozen Foods, LLC v. Jones, 2013 WL 1345104, at *4 (E.D.N.Y. 2013) (“It is not ‘per
se bad faith’ for an insider to purchase assets of a debtor, and ‘a sale to oot wibre [will]
not suffice to show a lack of good faith.™) (internal citations omitted). The Bankruptcyt Cour
correctly pointed out that Schramm II's status as an insider was disclosed frpon&feof the
Debtors’ chapter 11 proceedings, and there was nothing unfair or fraudulent about the process.
(Sale Hr'g Tr.at 147:2225; 148:14 (“In addition, the Debtor has noted that the insider status of
the buyer has been disclosed from day one, and it is not per se unfair to sell to an insider. | agre
given the totality of the circumstances, that the sale process was faiee lthgthe disclosure of
the insider, or the insider relationship, was not hidden, as Abbotts Dairies and theastsr c
which have questioned and overruled sales to insiders typically entail.”)). Beyondythratat,
Appellantssimply insist that they “objected” to the good faith finding and even brought an
adversary action against Schramm II's owner, GenNx360. (D.1698t The presence of an

objection, howevelis not sufficient to demonstrate clear errothia Bankruptcy Court’s finding.

11



Appellants furtherargue hat they did not know that the Avoidance Actiomsuld be
included in the saland argue unfairness in the sale procéks$). The recordhoweveryeflects
thatDebtors and Appellees disclosed in the Sale Motion that avoidance actions would belinclude
in the proposedsaleand were not part of the “Excluded Assets” set forth in the AfS&e Sale
Motion  23; Bankr. D.I. 162, 88 2.12.2). Therecordfurthersupports the Bankruptcy Court’s
findings regarding aopen and fair salerpcesswith respecto other bidders(See Sale Hr'g Tr.at
148:1824 (“[C]learly, the process pebankruptcy did try to solicit numerous financial and
strategic buyers, did allow extended due diligence for parties. It appatseveral parties were
actively doing due diligence and kicking the tires in considering whether to buy the assets. And
notwithstanding that, no [other] bid for the assets was receivetti®. Bankruptcy judgéound
that the factAppellants had agreed in advance to finecess renderetheir objections “less
persuasive.” (Sale Hr'g Tat 148:58 (“I also agree that the fact that the parties agreed to an
extended process that the Committee and DNOW agreed to does make their arguménntitat it
a fair process less persuasive.”).

The fact that Schramm Il was an insider of the Delitoreot evidence of bad faith; if it
were, countless sales in bankruptcy courts would be invalidated. Appellantsopmongévidence
of bad faith, fraud, or collusion committed by Schramm Il. The Court finds no cleairethe
Bankruptcy Court’s finding that Schramm Il acted in good faith.

2. Schramm Il Purchased for Value

Appellantsassert thabchramm |l failed to purchase Schramm'’s assets “for valizel” 9
at 8-9). Appellantsassertthat the evidence at the sale hearing demonstridtatthe Deltors
performed ncseparatenalysis of the meritsr valueof the Avoidance Actions (See Sale Hr'g

Tr. at 79:2180:8 (independent director concedes no due diligence perfyrgged6418; 12911-

12



12 (counsel for GenNgchramm llargues“no evidence put in the record that these claims are
worth any money, actually;’ 1392021 (counsel for GenN&chramm lIstatesthe claims have
not been valued and do not need to be valued). Appellants further argine thabtors did not
market the Aoidance Actionsseeid. at 2913-22; 804-8; 9324-94:1)and performed no separate
allocation of the purchase price with respect to the Avoidance Aciihrest 48:14-49:2).

The crux of Appellants’ argumenisthat Schramm Il could not be a good faith purchaser
“for value” if it did not itemize and separately value #heoidance Actions on their own.Id.
Appellants cite no authority for this propositjdrowever This was a sale of all of Schramm’s
assets- notjust theAvoidance Ations. It is undisputed that Schramm 1l provided consideration
in excess of $11 million fadhe assetsThe Bankruptcy Court noted that tredue of theAvoidance
Actions was part of the $11 million purchase pri¢®ale Hr'g Tr. att51:9410 (“And | agree with
GenNx that all the parties were aware that the avoidance actions were includedonce.”).
Neither the Bid Procedures Order nor relevant law provide support for AppeHdagishenthat
Schramm llwas required teet forth a separate value for easBedin order to have purchased
them “for value.” The Court finds no clear error in the Bankruptcy Court’s finding tihat
consideration Schramm Il provided for the assetdich included theAvoidance Actions—
constituted “value.”

B. The Stay and Validity Prongs

Becausdhe Courtconcludeghat the sale was in good faith, the Court withceed to the
application of the two-prong 8 363(m) mootness t€si.suit, 874 F.3dat 138(citing Krebs, 141

F.3dat 499).

13



1 The Stay Requirement

Appellants concede that they allowed the sale to close without seeking #xtay.0 at
8 (“No stay of the Sale Order was sought or obtained. The Sale closed on October 3, 2019.”).
Appellants did not seek a stay of the Sale Quiiespite the Bankruptcy Court’s warning that they
must seek a stay if they wish to challenge the sale’s vali(fdgle Ordef] 32 (“[T]he reversal or
modification on appeal of the authorization provided herein to consummate the Sakefloans
shall not affect the validitpf the Sale Transaction . . . unless such authorization and such Sale
Transaction are duly stayed pending such appeal.”).

2. Validity of the Sale

Whenan appellant has failed to obtain a stay, statutory mootness §r86&(m) will be
avoided only in the “rare” case when reversal or modification of the sale oltdapwaffect the
sale’s validity. Pursuit, 874 F.3d at 138. This is a “high bar” to mestd a “narrow exception”
that may be satisfied only if the challenges to $ake Order are “so divorced from the overall
transaction that the challenged provision would have affected none of the considerations on which
the purchaser relied.Energy Future Holding, 596 B.R. at 477. The Third Circuit has indicated
that the following challenges do affect a sale’s validity: (1) anyleingé to a “central element”
of the saleRursuit, 874 F.3d at 139); (2) any challenge that could affect the value dittiegsed
assets Iq re Ricked Home Centers, Inc., 209 F.3d 291, 3066 (3d Cir. 2000)); and (3) any
challenge that “would claw back the sale from a gfaotth purchaser’Rursuit, 874 F.3d at 139).
To determine whether a challenge affects the validity of a sale, courts “mkist ltthee remedies
requested by the appellants?ursuit, 874 F.3d at 139.

Appellants mistatethe standard for meeting the narrow exceptior8 &&3(m). The

standard is not, as Appellants suggest, whether the Court can fashiectivef relief” by

14



modifying or reversing the sale order. (D.l. 9 at 10. 12Zhe standard is whether the relief
requested on appeal will affect the sale’s validiynergy Future Holding, 596 B.R.at 478
(“Under Third Circuit law, an appeal is statutorily moot where the Appellargaested relief will

affect the validity of the sale if granted.Bursuit, 874 F.3d at 1389 (same).The Third Circuit

has held specifically that an appellant’s request for “a ruling that avoidance vt belong

to the estate and may not as a matter of law or policy be transferred to #éepgipdoes affect

the validity of the sale and, therefore, does not meet section 363(@n)sv exception.”ld. at

14041. That is precisely the argument Appellants are raising here; they concede thatkhey se
ruling that the Avoidance Actions were not, and could not, have been included as part of the Sale.”
(D.I. 9 at 10).

Appellantsinsistthat they “do not seek to undo the Sakmtpurport to distinguish their
efforts as only a challenge to the inclusion ofAlveidance Ations as part of the Sale. (D.l. 9 at
10-16 (citingln re Cybergenics Corp., 226 F.3d 237 (3d Cir. 2000)), which the Bankruptcy judge
distingushed as concerning whether avoidance actions constituted “business assets” for purposes
of a particular sale (See Sale Hr'g Tr. atl51:18). This is the argumenhowever that the Third
Circuit has said can be preserved for appeal only if a staytasned. Pursuit, 874 F.3d at 135
(“[T]he transferability of the avoidance claim is the very merits issue thaagipellants] should
have preserved by seeking a stay but did not.”). As the Third Circuit observed, “[iJt would be
procedurally odd, and would undermine pgadicy rationale behind § 363(m), to allow parties to
avoid the responsibility to get a stay by posing a merits issue in the form of a question at®ut esta
property.” Id.

Indeed, looking to the remedies requested, Appelsdsrt that: (1) “certaiof the terms

included in the Sale Order were, and are, highly objectionable;” and (2) the Coudnepel ¢
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Schramm Il to “return all cash transferred to it at [the] closing of the S&2I. 9 at10, 19.
Such requests strike directly at the heathefsale itself, concern provisions on which Schramm
Il relied, andattack theconsideration paid a central element of the sal&ee Pursuit, 874 F.3d

at 139 (stating that any challenge to a “central element” of the sale affects thevaldip);
Energy Future Holding, 596 B.R. at 477 (indicating that challenges to provisions “on which the
purchaser relied” constitute challenges that affect the sale’s valigitkgl, 209 F.3dat 305-06
(challenges that could affect the value of the purchased assets affect theasidig/. TheCourt
agrees with Appellees than light of therelief Appellants describe, thegppeat do notfall within

§ 363(m)’snarrow exception.

V. CONCLUSION

Appellants have failed to point to anything in the record demonstrating that the Bankruptcy
Court’s good faith purchaser finding is clearly erroneous. Appellants did not stkat the
Sale Order, and the appeakek to undo central aspects of tHe sa appeal For the reasons set
forth herein, Debtors’ motions to dismiss the appeals (C.A. Nd4.828 (MN), D.I. 7; C.A. No.

19-1946 (MN), D.l. 6) are granted. An appropriate order will follow.
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