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M@; E‘F U.S. DI RICT JUDGE

On September 12, 201Rlaintiffs Reginald Broomg“Broome”) and Chris Salsman
(“Salsman”)(collectively “Plaintiffs”) filed a Complaint in the Court of Chancery of the State of
Delaware seekingn order vacating dune 14, 201@rbitration award“¢the Award”) (SeeD.I. 1
at Ex A [Chancery Cour€omplaint). On October 16, 2019, Defendants American Family Life
Assurance Company dfolumbus (“Aflac”) and Continental American Insurance Company
(“CAIC") (collectively “Defendants”)removed this actiofrom the Court of Chancery tihis
Court. (D.I. 1).

Presently before the Courtefendantsimotion pursuant to Rules 12(b)(5) and 12(b)(6)
of the Federal Rules of Civil Procedure seeking to dismis<traplaintfor insufficiency of
service of procesand for failureto serve th&Complaint within thestatutory time limit required
by Section 12 othe Federal Arbitration Act (“FAA”) For the reasons discussed below, the Court
will GRANT Defendants’ motion.

l. BACKGROUND

Plaintiffs are former independent contractor insurance agembscontracted witlthe
defendng insurance companigs sell insurance product¢D.l. 1-1 1 12, 18).In Marchof 2008,
Plaintiff Broomeentered an Associate’s Agreement wilkfendants. (SeeD.l. 1-1 § 1§. In
January of 2009, Plaintiff Salsman also enteredAasociate’s Agreement witbefendants
(SeeD.l. 1-1 T 15). The Associate’s Agreementwhich set forth the terms and conditions of
Plaintiffs’ independent contractor relationship willefendang, contain an arbitratioprovision
specifying that any disputé®tween the parties will be submittedoiading arbitration.D.1. 1-1
1 87;D.I. 6-1, Ex. B{10, Ex.C 1 10) The parties agree thahe arbitration provisiorrequires

that any arbitration proceeding between Plaintiffs Betendantde covered by, and conducted



pursuant tothe FAA. (SeeD.l. 6-1, Ex. B 110.2, Ex.C { 10.2 D.I. 10 (referencing the FAA
throughout)). The arbitratiorwas to bebinding and conclusiveD(I. 1-1 § 87).

After a disputearose,Plaintiffs andDefendantgarticipated in an arbitration proceeding
before a threarbitratorpanel. D.1. 1-1, 1 87103). At the commencement of the arbitration
proceeding, all of thparties and the arbitrators exesaitan Amended Scheduling Order, which
guided thearbitration process.The partiesparticipated in a fivalay arbitration hearing in
Philadelphia, Pennsylvania from April 30, 2018 through May 4, 2008. (-1 1 94). On
June 142019, the arbitrators issued the Award, finding in favobDefendantsand dismissing
Plaintiffs’ claims. D.l. 1-1 § 103) Thereafter, 0 September 12, 2019, Plaintiffs filed their
Complaint in the Court of Chanceoy the State of DelawareAccording to the Chancery Caur
docket,that courtissued the summons on September 13, 2020P&mdtiffs filed their return of
service onSeptember 27, 2019S¢eD.l. 6-1 at 2) On October 162019,Defendants removed
this action from the Court of Chancery to this Cogit.l. 1). A week later, Defendants filed their
motion to dismiss. (D.l.)5

. LEGAL STANDARD

“Rule 12(b)(5) requires the Court to dismiss any case in which service of preaess
insufficient” Hardwire, LLC v. Zero Int'l, In¢.No. 1454 (LPS)(CJB), 2014 WL 5144610, at *14
(D. Del. Oct. 14, 2014(citing Fed.R. Civ. P. 12(b)(5). “When a Rule 12(b)(5) motion is filed,
‘the party asserting the validity of service bears the burden of proof on that issaie(&iting
Taniv. FPL/Next Era Energy811 F.Supp.2d 1004, 1025 (Del. 2011); see alsdGrand Entm't
Grp., Ltd. v. Star Media Sales, I1n®88 F.2d 476, 488 (3d Cir.1993)).

In ruling on a motion to dismiss undeule 12(b)(6), the Court must accept all wakaded

factual allegations in the complaint as true and view them in the light most favorablke to th



plaintiff(s). See Mayer v. Belichi¢le05 F.3d 223, 229 (3d Cir. 2018ge also Phillips v. Cnty.
of Allegheny515 F.3d 224, 2333 (3d Cir. 2008). “[A] court eed not ‘accept as true allegations
that contradict matters properly subject to judicial notice or by exhibit,” such asitine and the
patent specification.”"Secured Mail Sols. LLC v. Universal Wilde, [r873 F.3d 905, 913 (Fed.
Cir. 2017) (quotingAnderson v. Kimberilark Corp, 570 F. App’x 927, 931 (Fed. Cir. 2014)).
Dismissal under Rule 12(b)(6) is only appropriate if a complaint does not contaiiciésuif
factual matter, accepted as true, to ‘state a claim to relief that is plausibldame its Ashcroft

v. Igbal 556 U.S. 662, 678 (2009) (quotiBell Atl. Corp. v. Twomblyb50 U.S. 544, 570 (2007));
see also Fowler v. UPMC Shadysi@&8 F.3d 203, 210 (3d Cir. 2009).

1. DISCUSSION

A. Subject M atter Jurisdiction

The majority ofPlaintiffs’ answering briefs spentargung thatthis Courtlacks subject
matter over this dispute.The parties agree thahe FAA does not confer federal question
jurisdiction over an action to vacate an arbitratvard The question is whether tlourthas
jurisdiction based on diversity.

Diversity jurisdiction exists when the matter in controversy exceeds the sum or value of
$75,000, exclusive of interest and costs, and the suit is between citizens of diffeéesntSza
28U.S.C. 8 1332(a)(1)Here,the partiesio not dispute that the diversity citizenship requirements
are met. Plaintiffs, howeveargle that the amount in controversy is less than $75(@use
the Award was in favor oDefendantsandthus ‘awad[ed] $0. (D.l. 10 at 18). Defendants
disagree, contending that the amount in controversy in a motion to eaatstration award is
determined by the total financial consequences if the arbitration award is vaated 3 at 6

7).



The Court agrees with Defendants. As the Third Circuit leld “the amount in
controversy in a petition to compel arbitration or appoint an arbitrator is determinte by
underlying cause of action that would be arbitratellitnara v. State Farm Ins. C&5 F.3d 83,
877 (3d Cir. 1995) Here,Plaintiffs appear to havelaimed millions of dollarén damages in the
arbitration (SeeD.l. 1-2 at5-6). The amount at issue is thus greater Bi&5000. The Court has
jurisdiction under § 1332.

B.  Venue

Plaintiffs argue that, pursuant to Sections 9 and 10 of the Fiié,action should have
been brought in the Eastern District of Pennsylvar§la.l. 10at 19-20) Venue is a waivable
issue. Heretiwas Plaintiffswho chose Delaware as a forunot Defendants, arfélaintiffs have
cited to no authority suggesting that they may complain af theservenue!

C. Service of the Complaint

There is no dispute that the arbitration proceedheigveen Plaintiffs and Defendants as
well as the right to seek to vacate the arbitrators’ Award are govesndte FAA The FAA
containsstatutory requirements for both the time period withvimich an action to vacate an
arbitration award must be commenced and the mannehlmh service must be mad&ection
12 of the FAAprovides that “[n]otice of a motion to vacate, modify, or correct an award must be
servedupon the adverse party or his attorney within three months after the awardl ierfile
delivered.” 9 U.S.C. 8§ 12 Section 12 also provides that when, here the defendants are not
residents of thetate in which the action is filed: “thtice of the application shall be served by
the marshal of any slirict within which theadverse party malge found in like manner as other

process of the court.{Id.). Here, Plaintiffs failed to meet the FAA’s statutory requirements with

! Defendats haveexplicitly waived any objection to venue. (D.l. 13 at 9).



respect tdoth the manner in which they attempted to serve Defendanteatiche within which
they were required to sex the Complaint.

First, & to themanner of servicat is undisputedhat Defendants arénonresidents” and
that Plaintiffsdid notserveeither of Defendantsia the United Statellarshas Service? Instead,
Plaintiffs suggest that theervice rules are “flexible” and that the Cooray allowPlaintiffs to
remedyservice defects(Seee.g, D.l. 10 atl6). Plaintiffs, however, offer no reason as to why
they were unable to senizefendants in the manner prescribed by the FAA, or whyoiilav
otherwise be unfair or unduly burdensome to hold them to the FAA’s statutory service
requirements. SeePTAFLA, Inc. v. ZTE USA, IncNo. 3:11CV-510-J32JRK, 2015 WL
12819186, at *8 (M.D. Fla. Aug. 5, 201%8¥f'd, 844 F.3d 1299 (11th Cir. 2016Z TE USA has
notidentified any reason why it did not attempt to serve the objectors by marshal or could not do
sonow. Absent some exigency not preséete, the Court cannot excuse the failure to comply
with [the FAA’s serviceby-marshal requirementf).

Absent a compelling explanation, courts have found the languagel®fcfear and

enforced its requirement$SeeShaut v. HatchNo. 1:18 CV 420, 2018 WL 3559081, at *2 (N.D.

2 Plaintiffs served Defendants through the Delaware Department of Insu{@eee.l. 10-
1 at 2.

3 The Court ilPTAFLA referenced 9 U.S.C.%® which provides that “[f]the adverse party
shall be a nonresident, then the notice of the application shall be served by the marshal of
any district within which the adverse party may be found in like manner as other process
of the court” Here, Plaintiffs filed an action seeking to vacate an arbitration award
pursuant to section 12 of the FAA, which has a tmeath limitations period.As the
PTAFLA court recognizedhe timing provisions of § and 812 are differentPTAFLA,
2015 WL 12819186, at *8 n.12 (comparing 9 U.S.C. 8 9 (“[A]t any time within one year
after the award is made any party to the arbitration may apply to the court seddecifi
anorder confirming the award . . ) ith 9 U.S.C. 8 12 (“Notice of a motion to vacate,
modify, orcorrect an award must be sedvupon the adverse party or his attorney within
three months after the award is filed or delivergd.”)



Ohio July 24, 2018)citing PTAFLA, Inc, 2015 WL 12819186, at *&ervice by private process
server insufficient)Eagle Energy, Inc. v. United Mine Worket37 F.R.D. 357, 359 (S.D. W.Va.
1998) (notice of motion by mail infficient)); see alsoLogan & Kanawha Coal Co., LLC v.
Detherage Coal Sales, LL&89 F. Supp. 2d 716, 722 (S.D. W. Va. 2011) (“service on a
nonresident . . . should be effected by the U.S. MarSedice”); Nu-Best Franchising, Inc. v.
Motion Dynamics,ric, No. 805CV507T27TGW, 2006 WL 1428319, at *3 (M.D. Fla. May 17,
2006) (holding under 9J.S.C. § 12 that “[p]laintiffs were required to serve notice through the
United Statedarshal” on nonresident defendanthis Court will follow suitand determine that

in these circumstanceslaihtiffs’ noncompliance with the service requirements of 8§ 12 erit
dismissal of the action.

Second, as to the timing of servi@gfendants assert thataintiffs servedDefendais on
September 27, 201:9more than three monttater theJune 14, 201@ward was issued by the
arbitrators (SeeD.l. 6 at 3. Plaintiffs counter thatservice was properlaccomplished in the
Delaware Court of Chancery on September 19, 20{D.I. 10at17). The discrepancy between
Plaintiffs’ asserted date and tkhate for return of summons on the Court of Chancergket
appears to bbecause, as nonresident insurers operating in Delaware, Defendants are subject to
the Delaware Insuran€&ode, including its procedures for service of process in apegededing.
Under Delaware law, Defendants can only properly be served with legal processiga spon
the Delaware Insurance Commissioner, which will then mail the procBefdndantsiegistered
agent in the stateSeel8 Del. C. 88§ 524, 525Under Delaware lawservice upon a nonresident
insurer is not complete until three days afterghrecess is mailed ihe department of insurance
to the insurer.Seel8 Del. C. § 525 (“Upon suctervice theCommissioner shall forthwith mail

by certified mail 1 of the copies of such process to the petswantly designated by the insurer



to receive the same as provided in § 524(e) of this")itl& hus, it appears that Defendants were
not deemad servecbn September 19, 2020 as Plaintiffs assert. That is the date on which the
Complaint was served on the Commissioner. (D.l. 10-1 at 2). But in any eventfthe Court
were to accept Plaintiffs’ proffered September 19, 2019 service ddtelatieais still more than
three monthsifterthe June 14, 2019 Award being challenged issued

“A party to an arbitration award who fails to comply with the statutory precondition of
timely service of notice forfeits the right to judicial review of #veard.” Kelly v. MBNA Am.
Bank No. CIV.A.06 228 JJF, 2007 WL 1830892, at *4 (D. Del. June 25, 2007), on reconsideration,
No. CIV.A. 06228-JJF, 2007 WL 4233671 (D. Del. Nov. 29, 20@d@uoting Pfannenstiel v.
Merrill Lynch, Pierce, Fenner & Smitid77 F.3d 1155, 1158 (10th Cir.2007)).

V. CONCLUSION

Plaintiffs failed to meet the FAA’s statutory requirements with respembtto the manner
in which they attempted to serve Defendants and the time within which they wereddquserve
the Compaint. They cannot do so now and thus amendment is futile. Defendants’ motion to

dismiss PlaintiffsComplaint with prejudice will be granted. A separate order will be issued.



