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NQREIKA, U.S. District Judge:

l. INTRODUCTION

Plaintiff Thomas R. Hudso(iPlaintiff’), an inmate at theJames T. Vaugh@orrectional
Center(*JTVCC”) in Smyrna Delawarefiled this actionpursuant to 42 U.S.C. § 1988D.1. 3,
5, 6, 10. He appeargro seand has been granted leave to prodaddrma pauperis.(D.l. 8,
11). Plaintiff requests counsel. (DA). The Court proceeds to screen the operative pleading
(D.1. 3, 5, 6, 10) pursuant to 28 U.S.C.®L5(e)(2)(b)and § 1915A(a).

. BACKGROUND

Plaintiff injuredhis left kneeon August 11, 2018vhile playing basketball at the JTVCC.
(D.I. 5 at 2, 4). Plaintiff alerted a correctional officer of the injuapdwas taken tdahe nurse’s
office. (Id. at 2. Thenurse treated the knee with an ice pack and aspiinat(2, 4. Plaintiff
was placed on file to see a physiciahd.)( Following the injury, Plaintiff submitted siclalt
slips, grievances, and letters complaining of left knee g&ihat 23). An order for an xray was
placed on August 14, 2018, and on August 16, Rlamtiff was informed that the-says showed
“negative resultsor “in normal limits.” (Id. at 3 5). On August 24, 2018, Plaintiff was placed
physical therapy. I4. at 6).

Plaintiff submitted a grievance on August 24, 2018 complaining ofnadical care
includingthat he was placed physical therapy before a determination had been made regarding
his condition, he had pain, and requested an MRI of the left knee to find out what was wrong with
it. (D.l. 5 ats-7; D.I. 6 at 36). Defendant R.N. Ephram Jeon (“Jeon”) investigatedjtieyance,

and was assigned tather medical grievances submitted by PlaintifD.l1(5 at7; D.l. 6 at 8)

! The Court will grant Plaintiff's motion to amend and considers its allegatiqrerasf the
operative pleading. (D.l. 10).



Plaintiff alleges that thgrievance was denied, (D.l. 5 at 7), but the grievance indicates that it was
returned as unprocessed on November 13, 2018, because Plaintiff had not submitted a sick call
slip. (D.l. 6 at 8-%.

On the same day that Ri&ff submitted the grievance, he began writing to Defendant
Health Services Administrator Ntaew Wofford (“Wofford”). (d.). On September 11, 2018,
Wofford responded to Plaintiff's lettend statedhathe agreed with the providérmseatment to
Plaintiff, that he had read the physical therapist’s encounter with Plaintiff that thereowlaought
of a significant injury that warranted urgent actiand that Plaintiff would benefit from resting
and easing progression forward and through exercises.. (D.l. 5 at 7; D). @Hti6tiff continued
to write Wofford about the pain he was having and the seriousness of the injdinat £8). On
September 25, 2018, Wofford respondeantiff's September 18, 2018 letter, indicated that he
had reviewedPlainiff's medical recordsand that hevould follow-up with the therapist regarding
Plaintiff's care. (D.l. 6 at 7)Plaintiff alleges that heubmitted multiple sick call slipsD(l. 5 at
8).

Plaintiff's leg gave out on him on May 9, 20&8d he could not moveld( at 3, §. He
was taken to medical anslastold he would be scheduled to see a physicidd. at 8). On
May 18,2019 nondefendant Dr. Charles scheduled Plaintiff for amayx (d.). Plaintiff
submitted a medical grievance the same day. (D.l. 6 at 41I7)15)eon investigated the grievance.
(Id. at 11).On May 29, 2019, Wofford informellaintiff thatthe xray, taken by a radiologist not
affiliated with Connectionsshowed “nodamage whabever’and was normal.(D.l. 5 at 3, 8
D.I. 6 at 1Q. Wofford stated that the most appropriate intervention would be completéhedst

the imaging showed no issues, d@ndid not warrant further intervention. (D.l. 6 at 10).



From June 2019 to July 7, 201Bantiff submitted sick call slipgnd then a grievance.
(D.I.5at8 D.I. 6 at 12, 1R Jeon investigated the grievance and stated that an MRI was ordered
for late July. (D.l. 6 at 14). On July 15, 20P%intiff was taken to an outside clinic for an MRI.
(D.I. 5 at §. On July 21, 2019, nedefendant Dr. Wilson informed Plaintiff thae had a torn
ACL, two torn menisci, and had developed a cykt. 4t 3, §.

On August 2, 2019, Plaintiff submittettvo grievance complaining that he was not
receiving proper care for his left knee injury following the MRRId seeking proper treatnten
(D.I. 6at 1823). One grievance was returned as unprocessed because thaleeadgan open
grievance on the matteid( at20), and the other was assigned to Jeon to investightat21).
On August21, 2019, Wofford wrote t®laintiff regarding the MRI resultstatingthat a consult
had been placed for Plaintiff to see an orthopedic specihiathe request was approved, and
that Plaintiffwould see the specialist by early Septembler.a24). Plaintiff underwent surgery
on November 27, 2019 and is in rehabilitation. (D.l. 10).

Plaintiff alleges Defendants provided “inadequate medical care for oveearieapd that
“Defendants’ failures created a deliberate indifference wPlamtiff's requests for carevhile
incarceratedwas intentionally [sic] or delayed.” (D.l. &t 4). Plaintiff seeks compensatory
damagesnd punitive damages. (D.l. 5 at 1).10

1. LEGAL STANDARDS

A federal court may properly dismiss an actsua sponteinder the screening provisions
of 28 U.S.C. § 1915(e)(2)(B) and 8§ 1915A(b) if “the action is frivolous or malicious, failstéo sta
a claim upon which relief may be granted, or seeks monetary fielief a defendant who is
immune from such relief.’Ball v. Famigliq 726 F.3d 448, 452 (3d Cir. 2018ge als@8 U.S.C.

§ 1915(e)(2) i forma pauperisactions); 28 U.S.C. § 1915A (actions in which prisoner seeks



redress from a governmental defendant); 42 U.S.C. 8 1997e (prisoner actions brought with respect
to prison conditions). The Court must accept all factual allegations in a compltirg asd take

them in the light most favorable tgeo seplaintiff. See Phillips v. County of Alleghe®i5F.3d

224, 229 (3d Cir. 2008Erickson v. Pardusb51 U.S. 89, 93 (2007). Because Plaintiff proceeds

pro se his pleading is liberally construed angsi€omplaint, “however inartfully pleaded, must be

held to less stringent standards than formal pleadiingfted by lawyers.’Erickson 551 U.S. at

94 (citations omitted).

A complaint is not automatically frivolousecause it fails to state a claiBeeDooley v.
Wetzel 957 F.3d. 3662020 WL 1982194, at *4 (3d Cir. Apr. 27, 202@uoting Neitzke v.
Williams 490 U.S. 319, 331 (1989kee also Grayson v. Mayview State Ho283 F.3d 103, 112
(3d Cir. 2002). “Rather, a claim is frivolous only where it depends ‘ornaiisputably meritless
legal theory or a“clearly basele$sor “fantastic or delusnal” factual scenarid. Dooley, 2020
WL 1982194, at *4quotingMitchell v. Horn 318 F.3db23, 530(2003) and\eitzke 490 U.S. at
327-28).

The legal standard for dismissing a complaint for failirestate a claim pursuant to
§1915(e)(2)B)(ii) and 8 1915A(b)(1) is identical to the legal standard used when deciding
motions under Rule 12(b)(6) of thieederal Rules of Civil Procedure. See Tourscher v.
McCullough 184 F.3d 236, 240 (3d Cir. 1999) (applying Fed. R. Civ. P. 12(b)(6) starmlard t
dismissal for failure to state a claim under § 1915(e)(2)(Bygfore dismissing a complaint or
claims for failure to state a claim upon which relief may be granted pursuant tadkaisg
provisions of 28 U.S.C. 88 1915 and 191%Awever,the Courtmust grant a plaintiff leave to
amend s complaint unless amendment would be inequitable or fuBe Grayson v. Mayview

State Hosp.293 F.3cht 114.



A complaint may be dismissed only if, accepting the \pkdhded allegations in the
complaint as true and viewing them in the light most favorable to the plaintiff, a cogitides
that those allegations “could not raise a claim of entitlement to felefll Atl. Corp. v. Twombly
550 U.S. 544, 558 (2007). Though “detailed factual allegations” are not required, a complaint
must do more than simply provide “labels and conclusions” or “a formulaic recitation of the
elements of a cause of actiorDavisv. Abington Mem’l Hosp 765 F.3d 236, 241 (3d Cir. 2014)
(internal quotation marks omittedn addition, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its S Williams v. BSF
Catalysts LLC765 F.3d 306, 315 (3d Cir. 2014) (citidghcroft v. Iqbal556 U.S. 662, 678 (2009)
andTwombly 550 U.S. at 570). Finally, a plaintiff must plead facts sufficient to show that a claim
has substantive plausibilitysee Johnson v. Citf Shelby574U.S.10(2014). A complaint may
not be dismissed for imperfect statements of the legal theory supporting the sdentec See
id. at10.

Under the pleading regime established Twombly and Igbal, a court reviewing the
sufficiency ofa complaint must take three steps: (1) take note of the elements the plaintiff must
plead to state a claim; (2) identify allegations that, because they are no morenttiasions, are
not entitled to the assumption of truth; and (3) when there arepigeltied factual allegations,
assume their veracity and determine whether they plausibly give rise to an entitiermadief.

See Connelly v. Lane Const. Coi@09 F.3d 780, 787 (3d Cir. 2016ke alsdgbal, 556 U.S. at
679 (citing Fed. R. Civ. P. 8)(2)). Deciding whether a claim is plausible will be a “context
specific task that requires the reviewing court to draw on its judicial experiadceoanmon

sense.”ld.



V. DISCUSSION

A. Personal Involvement/Respondeat Superior

Defendant Warden Metzger (“Metzger”) is described as the “lead authority” at JTWCC an
is sued in his individual capacity. (D.l. 5 at 1). There are no allegations in the opeledidiag
directedtowards Metzger and it is apparent from the description thet iemed as a defendant
based upon his supervisory position.

There is no respondeat superior liability under 8§ 1988e Parkell v. Danbey@33 F.3d
313, 330 (3d Cir. 2016). A defendant in a civil rights action “cannot be held responsible for a
constitutional violation which he [ ] neither participated in nor approved”; pergoralement
in the alleged wrong is requireBaraka v. McGreeveyt81 F.3d 187, 210 (3d Cir. @D); see also
Polk County v. Dodsqr54 U.S. 312, 325, (1981) (holding that liability in a § 1983 action must
be based on personal involvement, not respondeat supesioch involvement may be “shown
through allegations of personal direction or of ackmwledge and acquiescenceEvancho v.
Fisher, 423 F.3d 347, 353 (3d Cir. 2009n addition, a normedical prison official must either
actually know, or have reason to believe, that prison doctors are mistreating or not theating t
prisoner to be lide for deliberate indifferenceSpruill v. Gillis, 372 F.3d 218, 236 (3d Cir. 2004).

There are no allegations directed towavtitzger. As pladed the complaint fails to state
a facially-plausible claim against him and will be dismissedfrivolous pursuant to 28 U.S.C.
81915(e)(2)(B)(i) and 1915A(b)(1).

B. Grievances

Jeoninvestigated the grievances Plaintiff submitt&daintiff describes Jeon as a “register
[sic] nurse and investigator for JTVCC,” and he is sued for “direct relationshig individual

capacity.” (D.l. 5 at 2). The Complaidteges, “for all of the medical grievances that was filed



by Plaintiff RN Ephram Jeon was assigned. Plaintiff's first grievance was ddmiedgver
Plaintiff never gave up from asseg the same grievance issuesld. @t 7). Grievances submitted
by Plaintiff all reflect that they were investigated by JeoBeeD.l. 6). There are no allegations
that Jeon provideBlaintiff medical treatment.

The filing of prison grievances is a constitutionally protected actiRiybinson v. Taylor
204 F. App’x 155, 157 (3d Cir. 2006)To the extent that Plaintiff bases hilgims upon his
dissatisfaction with the grievance proceduesm inadequate investigatioor denial of his
grievanceghe claims fail because Plaintiff hae freestanding claim based on the denial of his
grievances. See Hayes v. Gilmaré&02 F. Appx 84, 87-88 (3d Cir. 2020)citing Burnside v.
Moser, 138 F. Appx 414, 416 (3d Cir. 2005) (“Inmates do not have a constitutionally protected
right to the prison grievance process.”) (citation omittddgssey v. Helmar259 F.3d 641, 647
(7th Cir. 2001) (“A saitecreated prison grievance procedure is simply a procedural right and does
not confer any substantive right upon an inmafe.Henceleon’s involvement in the grievance
procesgdoesnot give rise to cognizable, independent claims.

Plaintiff cannot maitain a constitutional claim based upon his perception that his
grievances weralenied not fully investigated, o that the grievance process is inadequate.
Accordingly, the grievance claimswill be dismissedas frivolous pursuant to 28 U.S.C.
81915(e)(2)(B)(i)and § 1915A(b)(1).

C. Medical Needs

Wofford, as the Health ServicAdministrator for JTVCC is “being sued for direct
relationship in his individual capacityand Connections (“Connections® sued ashe health

contractor. (D.l. 5 at 2).



When bringing a § 1988aim, a plaintiff must allege that some person has deprived him
of a federal right, and that the person who caused the deprivation acted under coterlaivsta
SeeéWest v. Atkinsd87 U.S. 42, 48 (1988). The Eighth Amendment proscription against cruel and
unusual punishment requires that prison officials provide inmates with adequatel mardica
Estelle v. Gamble429 U.S. 97, 10305 (1976). To state a cognizable claim, an inmate must
allege (i) aserious medical need and (ii) acts or omissions by prison officials that indicate
deliberate indifference to that neddstelle 429 U.S. at 104Rouse v. Plamr, 182 F.3d 192, 197
(3d Cir. 1999). A prison official is deliberately indiffeteih he knows that a prisoner faces a
substantial risk of serious harm and fails to take reasonable steps to aviaguinthd-armer v.
Brennan 511 U.S. 825, 837 (1994). A prison official may manifest deliberate indifference by
“intentionally denying odelaying access to medical car&5stelle 429 U.S. at 104-05.

Although ‘{a]cts or omissions sufficiently harmful to evidence deliberate indifferémc
serious medical neetisonstitute cruel and unusual punishment under the Constitisbdie,

429 U.Sat106, merely negligent treatment does not give rise to a constitutional vioBpiaril),
372 F.3cat235. Nor is “mere disagreement as to the proper medical treathserfficient to state
a plausible constitutionadiolation. Id.; see also Norris v. Framé85 F.2d 1183, 1186 (3d Cir.
1978) (Where the plaintiff has received some care, inadequacy or impropriety of theatavash
given will not support an Eighth Amendment claim.”) (quotation marks omitted).

The claims againstVofford do not rise to the level of a constitutional violatiomhe
allegations and exhibits provided by Plaintiff do not speak to deliberate inddéebgnwofford.

To the contrary, Wofford responded to Plaintiff’'s concerns, revielwgdnedicalrecordsand
treatment provided, and followed-up with medical personal regaRlaigtiff's case. Moreover,

Wofford wasnot the individual responsible for providing Plaintiff with medical camd, as the



health care administratoelied upormedical test results and treatment recommendations of those
who provided Plaintiff health carélaintiff’'s disagreemenwith the course of treatment provided
him does not state a claim under the Eighth Amendment. Even weabeifyationsconstrued as
medical negligence, theyould not suffice tostate a claim under the Eighth Amendment. The
claims againsWofford will be dismisseds frivolous pursuant to 28 U.S.C. § 1915(e)(2)(B)(i)
and § 1915A(b)(1).

Finally, Plaintiff has nameds a defendar@onnectionsthe former Delaware Department
of Correction health care provider. When a plaintiff relies upon a theory of respsagesorto
hold a corporation liable, he must allege a policy or custom that demonstrates doetateel
indifference. Sample vDiecks 885 F.2d 1099, 1110 (3d Cir. 198®)iller v. Correctional Med.
Sys., Inc.802 F. Supp. 1126, 1132 (D. Del. 1992). In otdezstablish that @nectionss directly
liable for the alleged constitutional violations, plaintiffiust provide evidence that there was a
relevant [@nnections] policy or custom, and that the policy caused the constitutional violation[s]
[plaintiff] allege[s]” Natale v. Camden . Corr. Facility, 318 F.3d 575, 584 (3d Cir. 2003)
(because respondeat superior or vicarious liability cannot be a basis fotyliabder 42 U.S.C.
§ 1983, a corporation under contract with the state cannot be held ficgblbe acts of its
employees and agents under those theories).

The Complaint contains no allegations directed towards Connections. Adidcassed,
the Complaint does not allege any constitutional violations. Nor does it speak to any policy or
cudgom that may have caused a constitutional violation. The claim agzonsiectionswill be
dismissed.

All medical needs claims will be dismissed fasolous and for failure to state claims

pursuant 28 U.S.C881915(e)(2)(B)(i)and (ii) and 1915A(b)(1) Becauset is plausible that



Plaintiff may be able to articulate a claim against Defendants or name alterativeld$en
howeverhe will be given an opportunity to ametie medical needs claimSee ODell v. United
States Gov, 256 F.App'x 444 (3d Cir. 2007) (leave to amend is proper where the plasntiff
claims do not appear “patently meritless and beyond all hope of redemyption”

C. Request For Counsel

Plaintiff requestscounsel on thegroundsthat helacks the knowledge and skills of an
attorney, his incarceration makes it difficult to obtain information on the location endkfts
he cannot depose any defendants, and he needs assistance with research, copying, etd as oppose
to an attorney who @s not face such difficulties. (D.I. 7).

A pro selitigant proceedingn forma pauperishas no constitutional or statutory right to
representation by counselSee Brightwell v. Lehma637 F.3d 187, 192 (3d Cir. 201 Tjabron
v. Grace 6 F.3d 147, 153 (3d Cir. 1993Representation by counsel may be appropriate under
certain circumstancelpwever,after a finding that a plaintit claim has arguable merit in fact
and law. Tabron 6 F.3d at 155.

After passing this threshold inquiry, the Court should consider a number of factars whe
assessing a request for counsel. Factors to be considered by a court in decidingoviezihest
a lawyer to represent an indigent plaintiff include: (1) the merits of the plardi&im; (2) the
plaintiff’s ablity to present his or her case considering his or her education, literacy, experience,
and the restraints placed upon him or her by incarceration; (3) the complexity of thedegs;

(4) the degree to which factual investigation is required andl#ietifi’s ability to pursue such

2 See Mallard v. United States Dist. Court for the S. Dist. of Jal88 U.S. 296 (1989)
(8 1915(d) (now § 1915(e)(1)) does not authorize a federal court to require an unwilling
attaney to represent an indigent civil litigant, the operative word in the statute being
“request.”).

10



investigation; (5) the plaintif§ capacity to retain counsel on his or her own behalf; and (6) the
degree to which the case turns on credibility determinations or expert testiSeamiiontgomery
v. Pinchak 294 F.3d 492, 4989 (3d Cir. 2002)Tabron 6 F.3d at 15%6. The list is not
exhaustive, nor is any one factor determinatiVabron 6 F.3d at 157.

Several of thelabronfactors militate against granting Plaintiff's requests for counsel at
this time. To da&, Plaintiff has ably represented himself and presented his clé@impleaded
the issues do not appear to be complex. In addition, it is not necéss&fintiff to locate
Defendants as the Court orders service of Defendants when necdasaitly, the case is in its
early stageghere is no operative pleadirapdPlaintiff will be granted leave to file an amended
complaint. Accordingly, the Court finds that counsel is not necessary at this time. Thetieéore
request will be denied withoutgjudice to renew. (D.I0).

V. CONCL USION

For the above reasons, theurt will: (1) deny without prejudice to reneRlaintiff's
request for counsel (D.F); (2) grant Plaintiff's motion to amend (D.l. 10); ar®) fismissthe
operative pleadingsafrivolousand for failure to state clagrupon which relief may be granted
pursuant 28 U.S.C. 8§ 1915(e)(2)(B)éind (ii) and 1915A(b)(1) Plaintiff will be given leave to
file an amended complaint sonendthe medical needs claims.

An appropriate @ler will be entered.
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