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/s/ Richard G. Andrews
ANDREWS, UNITED STATES DISTRICT JUDGE:

Before the Court is Plaintiff’'s motion to remand for lack of subject matter jutiisdic
(D.I. 15). Plaintiff initiated this action againshree Defendastin Delaware Superior Counh
December 20, 2019D.I. 1-1 ex. Aat 1; D.l. 16 at  1). Defendants filed a notice of removal on
January 32020 and an amended notice of removaldanuary 27, 2020 (D.l. 1; D.l. 11).
Defendants’ amended notice of removal alleges fraudulent joinder of Defendantfy étotors
GmbH, a citizen of Germany(D.l. 11 at §{ 4, &). Plaintiff's motion to remanassertshatthe
Court lacks subject matter jurisdiction becaus®h Plaintiff and Technify MotorsGmbH
(“German Technify”) are foreign citizers, and it requests fees and costs associated with
Defendants’ removal(D.l. 15 at2-3). Plaintiff argueshat joinder of the alien Defendant was not
fraudulent. (Id. at5). Defendants argue that Plaintiff has no reasonable basis for the jofinder
German Technifpecaus®elaware courtiackpersonal jurisdiction oveeerman Technify (D.1.
23 at 6). The motion is fully briefedD.l. 15, D.l. 23; D.l. 24). For the reasons set forth below
the Courtgrants Plaintiff’'s motion to remarehd denies Plaintiff's request for attorney’s fees.

l. BACKGROUND

This action was brought as a wrongful death action on behalf of the decedent’s(Bstate.
16 1 11). The decedendiedin a plane crash after departing from Turks and Caicos Islafdls. (
at 1 4041). Plaintiff alleges negligence, breach of duty to warn, breach of implied warrainty
merchantability, breach of impliegdarranty of fithess for a partidar purpose, and breach of
expressvarrantyagainst all DefendantgD.Il. 1-1 ex. A at 1, 6, 1012,14, 16; D.l. 16 at 8, 10,

12, 13, 15.



Plaintiff is a“resident of Brazil.! (D.l. 16 at] 8. German Technifyis a citizen of
Germany? (Id. at] 17). Plaintiff alleges thaGermanTechnify was “engaged in the business of
designing, manufacturing, integratingssembling, modifying, maintaining, inspecting, testing,
servicing, marketing, selling, and/or distributing aircraft engines and their componést pa
including the engine installed on the Cessna 1728 iiTwhich [the decedentyas a passenger
at the time of his death.(ld. aty 17). Defendants argue th&ermanTechnify was fraudulently
joined because Delaware lagkarsonal jurisdiction ovet. (D.l. 11 § 7). Defendantsallegation
of fraudulent joinder is solely based on lack of personal jurisdictiorthe@ubstantive aspects of
Plaintiff's claims. (Id.).

Il. LEGAL STANDARDS

A defendant in a state court action can remove the case to federal court if the federal court
would have original jurisdiction over that acti®r28 U.S.C. § 1441(a)This Court has original
jurisdiction over “all civil actions where the matter in controversy excélee sum or value of
$75,000, exclusive of interests and costs, and is betweeitizens of different States28 U.S.C.

§ 1332(a). When a case involves tiple parties, there must be complete diversity plaintiff

[may] be a citizen of the same state as any defendZanibelli Fireworks Mfg. Co. v. Wop892

! That Plaintiff is a Brazilian citizen is not contested.

2 GermanTechnify is the only party Defendants allege was fraudulently joined. (D.l. 11).

3 Defendants Continental aff@chnify USAare both Delawa corporations (D.l. 16 7 12,

14). The forum defendant rule would normally preclDeééendantdrom removing to federal
court, but Defendants utilized “snap removaPér28 U.S.C. § 1441(b)(2), “Jacivil action
otherwise removableotely on the basis of [diversity jurisdiction] may not be removed if any of
the parties in interest properly joined and served as defendants is a citizerstdte in which
such action is brought.in-statedefendants may remove to federal court before they are both
properly joined and servedncompass Ins. Co. v. Stone Mansion Rest. 902 F.3d 147, 154
(3d Cir. 2018).The Delaware Defendantsad not beeservedat the time thaction was
removed from state cour{.D.I. 1 1 5).



F.3d 412, 419 (3d Cir. 2010'he complete diversity requirement is not met when alien niize
are on both sides of the actiokield v. Volkswagenwerk AG26 F.2d 293, 296 (3d Cir. 1980).

The complete diversity rule may be disregarded where a defendant has been figudulent
joined. Balazik v. Cty. of Dauphjm4 F.3d 209, 213 n. 4 (3d Cir. 1995). “[J]oinder is fraudulent
where there is no reasonable basis in fact or colorable ground supporting the claimtlagainst
joined defendant, or no real intention in good faith to prosecute the action against tideuotede
seek a joint judgment.Boyer v. SnagOn Tools Corp.913 F.2d 108, 111 (3d Cir. 199@juting
Abels v. State Farm Fire & Cas. C@.70 F.2d 26, 32 (3d Cir. 1985)).

“If there is even a possibility that a state court would find that the complaint states a
cause of action against any one of the resident defendants, the federal couridrtbat joinder
was proper and remand the case to state coBayer, 913 F.2d at 111°T he removing party
carries a heavy burden of persuasion” in demonstrating the state court could not possibly find the
complaint states a cause of action against the allegedly fraudulently joinedadgfén re
Briscoe 448 F.3d 201, 217 (3d Cir. 2006) (quotBagtoff v. State Farm Ins. CR®77 F.2d 848,

851 (3d Cir. 1992)) For the joinder to be fraudulent, plaintiff’s failure to state a claim must be
“obvious according to settled rules of the statBdyer, 913 F.2dat 112. ‘A district court must
resolve all contested issues of substantive fact in favor of the plaintiff andesalve any
uncertainties as to the current state of controlling substantive law in favorméthif.” 1d. at

111. “[A]ll doubts should be resolved in favor of remdnttl. (quotingSteel Valley Auth. v.

Union Switch & Signal Diy 809 F.2d 1006, 1010 (3d Cir. 1987)). The court may not find that a
party was fraudulently joined based on the merits of the claims or defenses &ganust-t

diverse party.In re Briscoe 448 F.3d at 218.



[l. DISCUSSION
A. Motion to Remand

Defendants allege that Germaechnify was faudulently joined because there is no basis
for this Court’spersonal jurisdictiomverit. (D.l. 11 7). The Court may find there was fraudulent
joinder if “there is no reasonable basis in fact or colorable ground supporting thegkinst the
joined defendant, or no real intention in good faith to prosecute the action against ideotede
seek a joint judgment.’Boyer, 913 F.2dat 111. Apart from theDefendantsassertion that the
Court lacks personal jurisdiction over the rdierse party, the Defendarde not arguePlaintiff
has no“reasonable basis in fact or colorable ground supporting the claim against the joined
defendant. Instead,Defendarg assert thaPlaintiff has ‘ho real intention in good faith to
prosecute the action against the defendant or seek a joint judgn@erit 119 7, D.l. 23 at 5).
Plaintiff filed a motion to serv&ermanTechnify on April 1, 2020. (D.l. 31). It is fully briefed.
Because Plaintiff has submitted a motion to s&eemanTechnify, he Court finds that Plaintiff
has demonstrated a good faith intention to prosecute the action &imstn Technify

The only other basis for a finding of fraudnt joinderwould beif the Courtwere to
determinePlaintiff's claims againgGermanTechnify have [no] reasonable basis in fact fihere
is no] colorable ground supporting the clfshi Boyer, 913 F.2d 108, 111The Defendarstargue
Plaintiff has no colorable ground supporting the claims bec#useCourt lacks personal
jurisdiction overGermanTechnify. (D.l. 11 7).

Theissueof whether lack of personal jurisdiction may serve as the sole basis for a finding
of fraudulent joinder has not been decided by the Third Cirtagsume that it could be, but | do
not need to reach it.

At least one court in this circuit has found that the court may first resolvesine of

subject matter jurisdictiobefore reaching the issuepdrsonal jurisdictiomvhere lack of personal
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jurisdiction is the sole basis of the defendants’ fraudulent joinder challenge tma tooemand
YA Gld. Invs, L.P. v. McKenzie Bay Int'l Ltd2010 WL 398379, at *4 (D.N.J. Jan. 27, 2010)
Courts in other circuittavedetermined th issue of personal jurisdiction shopleceddhe issue
of subject matter jurisdiction when evaluating the fraudulent joinder of a dartiiese cases the
courts chose to address the issue of personal jurisdiction before fraudulent joindebjatl
matter jurisdiction bcauseersonal jurisdictiomvas more easily resgdd Seeln re Testosterone
Replacementherapy Prod. Liab. Litig.164 F. Supp. 3d 1040, 1046 (N.D. Ill. 2016) (finding the
issue of fraudulent joinder to be “more difficult and novel” than a straightforwararnzrs
jurisdiction analysis, meaning the personal jurisdiction analysis shwaldele the fraudulent
joinder analysis)Addelson v. Sangf2016 WL 6216124, at *2 (E.D. Mo. Oct. 25, 2016) (deciding
the issue of personal jurisdiction to avoid deciding the more complex issue of fraudulem);joinde
Thomas v. Mitsubishi Motor N. Am., Ind36 F. Supp. 2d 1250, 1252 (M.D. Ala. 2006)
(deciding the issue of personal jurisdictias thebasis for fraudulent joinddvefore deciding
subject matter jurisdictign

The Court is persuaded that it should address the issue of subject matter jurisdioct®n be
personal jurisdiction becau§®) federal district courtave thediscretion to determine the order
in which they evaluate subject matter jurisdiction and personal jurimai¢®) in this casdhe
subject matter jurisdiction analysis is more straightforward than the persasdiciion analysis;
and @) the Third Circuit has repeatedly emphasizedothmtiff's claimin their fraudulent joinder
jurisprudence.

Federal corts have discretioras to the respective ordef mlings on subject matter
jurisdiction and personal jurisdictio®uhrgas AG v. Marathon Oil Cdb26 U.S. 574, 58@8.999).

Courts should determine the order in which to takesdl&suesbased on the principles of



federalism and judicial economyd. at 586. When subject matter jurisdiction is straightforward
that should impel the federal court to dispose of that issue firdd. at 588. “If personal
jurisdiction raisedifficult questions of [state] law,” and subjeetatter jurisdiction is resolved ‘as
eas][ily]’ as personal jurisdiction, a district court will ordinarily concluu tfederalism concerns
tip the scales in favor of initially ruling on the motion to rech&nId. (quotingAllen v. Ferguson
791 F.2d 611, 6167(" Cir. 1986)). If “a district court has before it a straightforward personal
jurisdiction issue presenting no complex question of state law, and the alleged defbptch s
matterjurisdiction raises a difficult and novel question, the court does not abuse itdidistry
turning directly to personal jurisdictidnld.

The Court will use its discretion to decide the issue of subject matter jurisdicibadir
this promotes bt judicial economy and federalism valuebhe Defendants have not provided
any authoritystatingthe Court must decide the issue of personal jurisdiction before the issue of
subject matter jurisdictiomvhere lack of personal jurisdiction is the sole bdgisa claim of
fraudulent joindef (D.l. 11; D.1. 23). In fact, Defendanteepeatedlyemphasize that the Court’s
decision is discretionary, bargue that because thssue of personal jurisdiction is more easily
determinedthan the issue of subject matter jurisdictjoime Court should analyze personal
jurisdiction first (D.l. 23 atl4). Contrary to Defendants’ assertjgdhe question of personal
jurisdiction is meh more complicated than the question of subject matisdictionin this case.
(D.I. 23 at14). The Court wouldheed to grant jurisdictional discovery to determine whetheast
personal jurisdiction oveGermanTechnify, but the Court need nangage in additional fact

finding to decide the issue of subject matter jurisdiction.

4 The Court also cannot find any authority that would support this proposition.
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Plaintiff assertsDelaware has personal jurisdiction over German Technify through the
“alter ego and/or agernityheories. (D.l. 24 at 8)Underthe alter ego theorya corporation may
be considered an alter ego of a parent corporation if the “plaintiff shomw® ‘Baud, injustice, or
inequity in the use of the corporate fornmcluding a showing that the two corporations did not
observe corporate formalitiesCeplalon, Inc. v. Watson Pharm., In&29 F. Supp. 2d 338, 84
(D. Del. 2009)(quotingC.R. Bard, Inc. v. Guidant Cor®97 F. Supp. 556, 559 (D. Del. 1998)
To establish @rima faciecase of personal jurisdiction via the alter ego thetibwy plaintiff must
plead a plausible picture of control of the paremporationover the subsidiarySee Shuker v.
Smith & Nephew, PLC885 F.3d 760, 781 (3d Cir. 2018). The Caletermines'whether an
agency relationship exists’ybweighing four factors:[1] the extent of overlap of officers and
directors[2] methods of financingd,3] the division of responsibility for daip-day management,
and[4] the process by which each corporation obtains its busindsspresso USA, Inc. v. Ethical
Coffee Caq. 263 F. Supp. 3d 498, 505 (D. Del. 20 @uoting Applied Biosystems, Inc. v.
Cruachem, Ltd.772 F. Supp. 1458, 1463 (D. Del. 1991)The agency theorynay be applied
not only to parents and subsidiaries, but also to companies that@am@ms of the same business
group,’operate in concert with each other, and enter into agreements with each otrerribater
than arm's length. Cephalon629 F. Supp. 2dt 348 (quotingVesleyJessen Corp. v. Pilkington
Visioncare, InG.863 F. Supp. 186, 188-89 (D. Del. 1993)

Plaintiff “bears the burden of demonstrating facts that support jurisdiction,” ahciiines
are to assist the plaintiff by allowing jurisdictional discovery unless thetififgiclaim is‘clearly
frivolous.” Toys "R" Us, Inc. v. Step Two, S.218 F.3d 446, 456 (3d Cir. 200@juotingMass
Sch. of Law at Andover, Inc. v. Am. Bar As$®7 F.3d 1026, 1042 (3d Cir. 1997)he Court

finds Plaintiff's claim is not clearly frivolouslt would be improper for the Court to deny remand



for lack of persongjurisdiction without granting jurisdictional discovengGranting jurisdictional
discovery before deciding the issue of sgbjmatter jurisdictiorwould not promote judicial
economy or federalism values.

Finally, the Court finds the issue of personal jurisdiction is distinct from whetaartiff
has ‘areasonable basis in fact or colorable ground supporting the[g]&inm the Third Circuit’s
jurisprudence on fraudulent joinder, the Caepeatedly emphasigtheplaintiff’'s claimor cause
of action Boyer, 913 F.2dat111 (quotingCoker v. Amoco Oil Cp709 F.2d 1433, 144@1 (11th
Cir. 1983)) (If there is even a possibility that a state court would find that the complaint states a
cause of action against any one of the resident defendants, the federal court mist jiormalder
was proper and remand the case to state chuABels F.2d 26at 32 (“enough recent authority
supporting such a cause of action exists to constrain us from holding that there is ndl&oblora
legal basis for the. .claims); see also Batoffo77 F.2dat 851 (quotingBoyep). A party may
have a claimvhere acourt lacks jurisdiction, and a court may have jurisdiction over a party without
a valid claim Defendants have failed to raise any challenge to Plaintiff's claims agenstan
Technify. The Defendants bear the burden of persuasion for a finding of fraudulent joinder, and
they have failed to meet this burden.

B. Plaintiff's Request for Attorney’s Fees.

Plaintiff requests attorney’s fees for improper removal under 28 U.S.C. § 1443(t).
15 at 8). “[C]ourts may award attorney's fees under 8 1447(c) only where the removing party
lacked an objectively reasonable basis for seeking remortin v. Franklin Capital Corp,
546 U.S. 132, 141 (2005). Defendants’ theory of fraudulent joinder is not without arguable support
and thus the Court cannot find that it was objectively unreasonable. The Court denidgsPlaint

request for attorney’s fees.



IV.  CONCLUSION
Plaintiffs motion for remand is grantedetause the parties are ndinerse, and
Defendants have failed to meet their burden to show thelivense party was fraudulenijgined.

Plaintiff' s request for attorney’s fees is denied because remagahot objectively unreasonable.
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