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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMAL J. KIFAFI, individually, and on
behalf of all othersimilarly situated,

Plaintiff, Civil Action No. 98-1517 (CKK)
V.

HILTON HOTELS RETIREMENT PLAN,
etal.,

Defendants.

MEMORANDUM OPINION
(August 15, 2012)

This class-action litigation originated ova decade ago, challenging aspects of the
Hilton Hotels Retirement Plan (“the Plan”), defined benefits pension plan subject to the
Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. § Hd(=2q.
Following the entry of final judgment, the Coueferred the parties’ dispute regarding the
vesting status of certain class membersMagistrate Judge AlarKay for a Report and
Recommendation. 10/13/11 Ord&CF No. [266]. Magistrateudige Kay issued his report on
May 16, 2012, recommending that none of the remgiolass members be found to have vested.
Report & Recommendation (“R&R”), ECF No. [320t 8. Presentlypefore the Court are
Plaintiff Jamal J. Kifafi's [321] Rule 72 Objeohs to Report and Remmendations on Vested
Rights of Five Individuals. Oendants Hilton Hotels RetiremeRtan, Hilton Hotels Corp., and

individual board members (collectively “Defendsinbr “Hilton”) did not object to the R&R.
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Plaintiff's objections are now fullpriefed and ripe for adjudicatioh. For the reasons stated
below, Plaintiffs objectionsare OVERRULED and Magista Judge Kay's Report and
Recommendation is ADOPTED foulsstantially the same reasoms articulated by Magistrate
Judge Kay.
|. BACKGROUND

The factual and procedural history of this chas been detailed at length in the Court’s
prior opinions. E.g., Kifafi v. Hilton Hotels Retirement Plan, 825 F. Supp. 2d 298 (D.D.C.
2011); Kifafi v. Hilton Hotels Retirement Plan, 826 F. Supp. 2d 25 (D.D.C. 201Xifafi v.
Hilton Hotels Retirement Plan, 736 F. Supp. 2d 64 (D.D.C. 201®jfafi v. Hilton Hotels
Retirement Plan, 616 F. Supp. 2d 7 (D.D.C. 2009). Theutx entered a final judgment after
resolving the outstanding remedial issues ogusti 31, 2011. 8/31/11 Omje=CF No. [258], at
11. At the time of the entry ofrfal judgment, the vesiy status of twelve ph participants from
the service-counting class remained in disputé. at 8. The parties were ultimately able to
resolve the vesting status of all but threghs participants: Cindy Rbel, S.A. Watters, and
Trenna Jones. R&R at 1. Matiate Judge Kay concluded thhé Plaintiff failed to provide
sufficient evidence to show thiree participants had sufficiehours of service under the Plan,
and therefore have not vested. Pursuantaeal Civil Rule 72.3(c), the Court now turns to

Plaintiff's objections to Magitrate Judge Kay’'s Report.

1 Although the Court’s decision is based onréeord as a whole, the Court’s analysis
focused on the following documents: Pl.’s Mam.Vested Rights of Five Indiv., ECF No.
[286]; Defs.” Resp. Br. on the Vesting Statug-ofe Disputed Indiv., ECNo. [294]; Pl.’s Reply
Mem. on Vested Rights of Fivadiv., ECF No. [288]; Pl.’'s Rul&2 Objs. (“PIl.’s Objs.”), ECF
No. [321]; Defs.” Resp. Br. tBl.’s Rule 72 Objs. (“Defs.” Opp”), ECF No. [324]; and Pl.’s
Reply in Supp. of Rule 72 Objs.HI'’'s Reply”); ECF No. [326].
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II. LEGAL STANDARD

A Objections to Report and Recommendation

Pursuant to Local Civil Rulg2.3(b), “[a]lny party may filefor consideration by the
district judge written objections to themagistrate judge’'s proposed findings and
recommendations issued under [Local Civil Rd&3(a)] within 14 days.” The Local Rules
further provide that “[tlhe objections shall specifigaidentify the portons of the proposed
findings and recommendations which objection is made andettbasis for the objection.” L.
Civ. R. 72.3(b). The Court “may make a deteraion based solely on the record developed
before the magistrate judge, or may conduct a Imeaving, receive further evidence, and recall
witnesses.” L. Civ. R. 72.3(c)This Court shall make de novo determination as to the portions
of Magistrate Judge Kay’s findings and rewaendations to which Plaintiff objectdd. The
Court may accept, reject, or mbdMagistrate Judge Kay’s regoior recommit the matter with
instructions. Id. The Plaintiff has the burden to show the class members should vest by a
preponderance of the evidendgifafi v. Hilton Hotels Retirement Plan, 736 F. Supp. 2d at 83.

B. Hours of Service for Vesting Pursuant to ERISA

Per the terms of the Plan, “a Participant wias completed at least one Hour of Service
on or after January 1, 1989 shall become vestedt dive years of vesting service. Hilton
Hotels Retirement Plan 2007 (“2007 Plan”), EC&. R40-1], at 57. The partment of Labor’'s
ERISA regulations define an “hoaf service” (in relevant part):

(1) An hour of service is each hour f@hich an employee is paid, or entitled

to payment, for the performance of dstier the employer ding the applicable
computation period.

(2) An hour of service is each hour fwhich an employee is paid, or entitled
to payment, by the employer on accowofita period of time during which no
duties are performed (irrespective of etiver the employment relationship has
terminated) due to vacatiomoliday, illness, incapacityincluding disability),
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layoff, jury duty, military duty or leave of absence. Notwithstanding the preceding
sentence,

) No more than 501 hours of service are required to be credited
under this paragraph (a)(2) to amployee on account of any single
continuous period during which the ployee performs no duties (whether
or not such period occurs irsagle computation period)[.]

3) An hour of service is each hour for which back pay, irrespective of
mitigation of damages, is either awarded or agreed to by the employer.

29 C.F.R. 8 2530.200b-2(a)(1)-(3). In other woras,hour of service is each hour for which
(1) the employee is paid for performance of dti@) the employee is paid but did not perform
duties because of vacation, illnelegve of absence, etc; and {8e employee receives back pay.
Id. If a Plan participant does not have ati@a® hour of service on after January 1, 1989, the
participant must have teregrs of service in order test. 2007 Plan at 57.
[11. DISCUSSION

Plaintiff objects to the totality of Magisite Judge Kay’s Report and Recommendation,
which found that the three remang plan participants assue should not vest. Upale novo
review, the Court agrees with Miatrate Judge Kay: Plaintiff failed to show by a preponderance
of the evidence that any of the three participants should vstexplained below, the Plan
records indicate neither Cindy Reithel nor S.A.ti&ts had at least one hour of service on or
after January 1, 1989. Furthermore, Plaintiff fhite provide sufficient evidence that Trenna
Jones was awarded back pay foutsothat should be crediteéd 1989. Accordingly, the Court
shall overrules the objections and adbjagistrate Judge Kay’'s Report.

A Cindy Reithel and SA. Watters

Several points regarding Ms. Reithel avd. Watters are undispad: both individuals
were terminated by Hilton in 1988; both individuals received payments from Hilton in 1989; and

both individuals should be creditedth at least ondour of service based on the 1989 payments.
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Plaintiff argues that the hours of service list®r Ms. Reithel and Ms. Watters represent
severance pay pursuant to 29 C.F.R. 8§ 2530.200b-2(af{2s Objs. at 9. The Court assumes,
without deciding, that the Plaintiff is correct. The dispute fromptmties arises out of the fact

that Hilton’s “pnearn” earnings records attrie those hours to 1989, but Hilton’s Plan records
attribute the hours to 1988. The difference isaait if the Court cretis the pnearn records,

then both individuals areested; if the Court credits Hilton’sd? records, thendividuals are not
vested. The parties devote most of their briefs to the question of which set of records is more
reliable, but as the Plaintiff readily admitdie Department of Labor's ERISA regulations
directly control how hours of seoe are to be créed. Pl.’s Reply at 2. In other words, the
relevant question for the Court is which set @orels accurately reflects the ERISA regulations.

1. Records of Service

In their briefs before Magistrate Judge Kamgd in briefing the gbctions before this
Court, the parties rely on two types of records:the “pnearn” records, earnings records from
Hilton’s database that reflect, among othemgsi the employee’s date of hire, date of
termination, hours per year, and pay per yeafs Bix. 5, ECF No. [286-5], at 3-4 (C. Reithel
pnearn records); Pl.'s Ex. 6, ECF No. [286-6]3d (S.A. Watters pneamecords); and (2) the
“Retirement Calculator” printouts for Ms. ReitheldaMs. Watters. Pl.’s Ex. 5 at 1-2; Pl.’s Ex. 6
at 1-2.

The pnearn records for Ms. Reithel, datithuary 5, 2011, indicate Ms. Reithel was
terminated on November 15, 1988. Pl.’s Ex. 8 atoting DSTACHG datef 11/15/1988). The
pnearn records further indicate Ms. Reithekigeed a payment of $1967.2 for 153 hours in 1989.
The pnearn entry for 1988 contains the code Which refers to “terminated with less than 5
years of service.” Decl. of E. Kwaku Mens&CF No. [294-2], at 11. The 1989 entry contains
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the code “L,” which refers tpay after termination.”ld. The Retirement Calculator for Ms.
Reithel reflects the same information: MReithel was terminated on November 15, 1988, and
received payment for 153 hours in 1989, after teemination. There are two differences
between the sets of records for Ms. Reithel: (&)ltbader of the Retirement Calculator lists Ms.
Reithel's termination date as December 15, 128@t (2) the Retirement Calculator credits the
153 hours paid in 1989 to the month immediately following Ms. Reithel's termination
(November 16 to December 15, 198®1I.’s Ex. 5 at 1.

The pnearn records for Ms. Watters, dafanuary 5, 2011, indicate Ms. Watters was
hired by Hilton on August 7, 1978, and terminated on August 30, 1988. Pl.’s Ex. 6 at 4-5
(recording a “DHIRE” date of 8/7/1988 and‘BSTACHG” date of 8/30/1988). The pnearn
records further indicate that in 1989 Ms. {ees received a payment of $1187.50 for 130 hours.
Id. at 4. The pnearn entry for 1988ntains the code “T,” ande&hl989 entry contains the code
“L.” 1d. at 5. The Retirement Calculator printout for Ms. Watters reflects the same information:
Ms. Watters was terminated on August 30, 1988 received payment for 130 hours in 1989,
after her termination. Like Ms. Reithel, thexee two differences between the records: (1) the
header of the Retirement Calatdr lists Ms. Watters’ terminatiodate as 9/3@0988; and (2) the
Retirement Calculator credits the 130 hours paid989 to the month immediately following
Ms. Watters’ termination (August 31 tof@ember 30, 1988). Pl.'s Ex. 6 at 1.

The Plaintiff questions the reliability oféhRetirement Calculator printouts on the basis
the database was created as part of a “datdat&in process” performetlring the court of this
litigation by an outside consultargtained by Hilton. Pl.’s Reply at 4. However, it was not until
his Reply brief in support of his Objections tiRdaintiff submitted additinal service records in
support of this claim. Pl.’s E¥® (C. Reithel ServicesPrior afervice Records), ECF No. [326-
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1]; Pl’s Ex. 10 (S.A. Watters ServicesPrior &ervice Records), ECF No. [326-2]. Plaintiff
relies on these newly submitted “ServicesPrior” and “Service” records to demonstrate Hilton
improperly altered Ms. Reithel’'s drivis. Watters’ records in ordés prevent these participants
from vesting. Plaintiff's untimely submissioof the ServicesPrior ral Service records is
inexcusable: Plaintiff has been in possessiortheke records for at least several years, yet
Plaintiff failed to submit the mords until his Reply brief fileih support of hs objections, at
which point Hilton would haveno opportunity to respond. lany case, the newly produced
records are irrelevant becaugb) the ServicesPrior and Sereg records reflect the same
information as the pnearn records; and (2) tharCs decision turns on the proper application of
the Department of Labor’'s ERISA regulations,the reliability of Hilton’s recordkeeping.

2. Crediting Hours of Service

Subsection (c)(2)(i) of the lmvant regulation provides thdiours of service shall be
credited “to the computation period or comgiata periods in which the period during which no
duties are performed occurs, beginning with thgt finit of time to which the payment relates.”
29 C.F.R. 8§ 2530.200b-2(c)(2)(i). Plaintiff argues tihat pnearn records atensistent with the
ERISA regulations because 1989 was “the compmnabr [one of the] computation periods in
which the period during which no duties [we]performed occur[ed].” Pl’s Reply at 8
(alterations in original). RIntiff's contention omits the finaclause of the regulation, which
requires that the hours be creditdginning with the first ui of time to which the payment
relates.” 29 C.F.R. § 2530.200b-2(c)(2)(i). Thiéighe severance payments at issue relate to
1988, the hours of service must be crediteda88. If the severance payments to Ms. Reithel
and Ms. Watters relate to 19&®d 1989, the hours must still be credited first to 1988. If
Plaintiff could show that the severance payments rektietly to 1989, then Plaintiff would be
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correct and Ms. Reithel and Ms. Watters shoulddsted. Ultimately, Plaintiff fails to offer any
evidence that the severarmayments relate to 1989.

For illustration purposes only, if the Court were to assume the payment to Ms. Reithel
represented 153 hours in accrued vacation, paid in a lump sum as part of her severance, the
ERISA regulations would require Hilton to credit the hours to the “first unit of time to which the
payment relates.” 29 C.F.R. § 2530.200b-2(c)(2)}d)lton did so in the Retirement Calculator,
applying the hours to month following Ms. Reitlsetermination. Pl'€x. 5 at 1. Had Ms.
Reithel accrued more hours wdcation, the hours may have extended into 1989, but did not do
so in this casé. Likewise for Ms. Watters, Hilton edited her with 130 hours of vacation
(hypothetically) from August 31 until Septemi®, 1988. If Ms. Watters had accrued more
vacation time, the credited hours may have extemtedl989. There simply is no theory (much
less evidence to support the thgaunder which the hours associated with Ms. Watters’ and Ms.
Reithel's severance payments relataty to 1989—weeks after thdiermination from Hilton.

Therefore, without reaching &htiff's complaints regarding Hilton’s recordkeeping, the
Court finds the Retirement Calculator printodor Ms. Reithel and Ms. Watters credit these
individuals with hours oBervice as required by the Departrhef Labor's ERISA regulations.

The pnearn and other records cited by the Pfhaiate inconsistent with the regulations that
Plaintiff readily admits control the outcome ¢hms issue. Accordingly, the Court finds the
Plaintiff failed to meet his burden of proof tooshMs. Reithel and Ms. Wirs each had at least

one hour of service on or after January 1, 1989, and thus neither individual has vested.

> For the same reason, the outcomeult not change if 29 C.F.R. § 2530.200b-
2(c)(2)(a)(ii) appliedthe record demonstrates the hourseifvice do not extend “beyond one
computation period,” and theretocannot be allocated to anybsequent computation period,
i.e., 1989.
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B. Trenna Jones

Trenna Jones was terminated from Reno Casino Ledger on December 20, 1987. Pl.’s
Ex. 8 1 1. Ms. Jones sued Hilttor wrongful termination, and in 1989 received a settlement of
$72,860, which Plaintiff emphasizes was nearly thiraes Ms. Jones’ annual salary. Pl.’s Objs.
at 11. Ms. Jones submitted a declaration statinipowt elaboration, thaat least part of the
settlement was for back pay. Pl.’s.B { 2. Magistrate Judge Kay noted

There is no evidence for the Court showing the hours for which the back pay was

made part of the settlement with Ms. Jones; the dates of any back pay; and how

much of the settlement was in fareated as back pay and how much was
compensatory damages. The back pay h@ase been solely for the year 1988.

R&R at 7. The Plaintiff object® Magistrate Judge Kay’s cdasion that “[w]ithout additional
information of what, if any of the settlementsvaack pay, the Court cannot find as a fact that
Ms. Jones had any Hours of Service in calendar 19&D.”

The Plaintiff objects generallp what he perceived as Magate Judge Kay shifting the
burden of proof. The Plaintiff aims that “[b]Jecause Hilton offed no evidence at all about the
payment to Ms. Jones, it is evident that the R&R is shifting Hilton’s recordkeeping
responsibilities to Ms.ahes and is not applying the preporastexe of the evidence standard (or
even requesting the submission of additional evidence by the parties).” Pl.’s Objs. at 13.
Plaintiff's argument is misplaced. On its fat#lton’s Retirement Calculator printout indicates
Ms. Jones did not have any hours of service in 1989. Pl.’s Ex. 7 at 1. The records are thus
consistent with either (1) the settlement mutluding back pay; or (2) the settlement only
including back pay for hours @fervice already credited to M3¥ones in years preceding 1989.

29 C.F.R. 8§ 2530.200b-2(a)(3) (indicating employaes not entitled todditional credit when
back pay is awarded for hoursesdy credited). The Court can ofilyd that Hilton violated its

recordkeeping requirements underl&R if the Court first assumebat Plaintiff is correct and
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Ms. Jones should be credited weh least one hour of servioe 1989. But Plaintiff has the
initial burden to show, by a @ponderance of the evidenceatthVis. Jones is entitled to
additional hours of service in light of the settlement payment. Plaintiff's argument that “Hilton
has offered no evidence in support of the paosithat Ms. Jones should not be credited with
even one hour of service in 1989,” Pl.’'s Objs14t lacks merit; it is Plaintiff's burden to put
forth affirmative evidence that Ms. Jones is i to any additional hours of service.

Apart from the recordkeeping issue, thaiRtiff argues that the settlement payment
entitles Ms. Jones to at least one hour @&dirin 1989 pursuant to two provisions of the
Department of Labor's ERISA regulations: 29 C.F.R. 8§ 2530.200622(agnd 2(a)(3).
Subsection 2(a)(2) indicates participants ardledtio hours of service for “each hour for which
an employee is paid . . . on account of a peobtime during which no duties are performed,”
regardless of when the employment relatiopsiias terminated. However, this section
specifically provides that in der for the hours to qualify, the fact the employee did not perform
any duties must have been due to “vacation, hgplideess, incapacity (including disability),
layoff, jury duty, military duty or leave of absence.” 29 C.F.R. § 2530.200b-2(a)(2). Ms. Jones
did not perform any duties during 1989 becausensigeterminated (wrongfully or otherwise) in
1987, and not on account of one of the reasons outlined in the regulation. Accordingly, Ms.
Jones is not entitled to amgditional hours of credit pursoteto subsection 2(a)(2).

Section 2(a)(3) specifically provides for howfservice for which back pay “is either
awarded or agreed to by the employer.” PIHidid not submit the settlement agreement to the
Court, but rather relies on Ms. Jones’ assertion that the settlemkmted back pay. Pl.’s Ex. 8
1 2. As an initial matter, wibut a copy of the settlement agment, it is unclear whether the
Court may even consider Ms. Jones’ affidavit under the parol evidenceMu@e Multi-Family
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Dev., LLC v. Crestdale Assocs., Ltd., 124 Nev. 901, 913-14 (2008olling Fed. Credit Union v.
Cumis Ins. Soc,, Inc., 475 A.2d 382, 385 (D.C. 1984). Everediting Ms. Jones’ claim that
some portion of the settlement was backy/,pthe Court has no means other than sheer
speculation with which to conclude that the settlement reflected back pay for hours of service
extending into 1989. Plaintiff's position requirdee Court, based on nothing more than the
amount of the settlement, to find (1) Hilton egd to pay Ms. Jones back pay; and (2) Hilton
compensated Ms. Jones for hours extending into 1988re is simply no evidence in the record
to support either conclusion, much less a preponderance of the eviddrec€ourt agrees with
Magistrate Judge Kay’s finding that Ms. Jones does not have any hours of service on or after
January 1, 1989, and thus is not a @dgiarticipant in the Plan.

I
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I

I

I

I

I

I

I

I

I

I

I
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V. CONCLUSION
For the foregoing reasons, Plaintiff's objeaoto Magistrate Judge Kay’s Report and
Recommendation are overruled. Itbin’'s Retirement Calculator edits hours of service to Ms.
Reithel and Ms. Watters in accarte with the Department of har's ERISA regulations. As
reflected in the Retirement Calator, neither indivdual had at least orfeour of service on or
after January 1, 1989, therefore neither has dest®loreover, Plaintiff failed to satisfy his
burden of proof to show that hows§service should be credited to Ms. Jonesa assult of back
pay purportedly awarded as part of a settlenagmeement. Accordingly, there is insufficient
evidence from which the Court could conclude Nignes vested. Theoe€, Plaintiff's [321]
Rule 72 Objections to Report and Recommenpdation Vested Rights é¢five Individuals are
OVERRULED, and Magistrate Judge Alaikay’'s [320] Report & Recommendation is
ADOPTED for the reasons articulated above.
An appropriate Order accompanies this Memorandum Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
WNITED STATES DISTRICT JUDGE
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