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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTOPHER W. DAVIS, ))
Raintiff, ))
V. ; Civil Action No. 03-2531 (RBW)
MARK A. FILIP, Acting Attorney General,))
Defendant. g

MEMORANDUM OPINION

Christopher W. Davis, the plaintiff in thesvil lawsuit, seeks compensatory and punitive
damages as well as injunctive relief againstAtierney General of # United States in his
capacity as head of the United StaDepartment of Justice (the “DOJ’fpr alleged unlawful
discrimination against him on the basis of race and national origin pursuant to Title VII of the
Civil Rights Act of 1964, 42 U.S.C. 88 2000e-P@017 (2000). Specdally, the plaintiff
alleges that he was not selected for a latesakfer to one of the Assistant Legal Attache
(“ALAT”) positions in Rome, Italy, “because of his race and national origin,” Complaint
(“Compl.”) 1 14. Instead, Angelus Lagomarsiaayhite applicant of Italian descent, was
awarded the position, allegedly “becauséisfrace and national origin,” iceven though the
plaintiff “was far more qualiéd than Mr. Lagomarsino.”_1dj 13.

On December 13, 2007, the Court issuedraer denying the defendant’s motion for

summary judgment under Federal Rule ofild?rocedure 56 along with an accompanying

! The plaintiff's complaint names John D. Ashcroft, thenAlttorney General, as thelsalefendant in this case.
Pursuant to Federal Rule of Civil Procedure 25(d)Cbert substituted the names of Attorney General Ashcroft's
successors, Alberto R. Gonzales and Michael B. Mukasé¢leatefendants in this case. Consistent with this
practice, the Court has substituted the name of Actitmyey General Filip as ¢hdefendant in this case.
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memorandum opinioh. That same date, the Court enteregparate order directing the plaintiff
to show cause why the Couhtauld not grant summary judgmentthe defendant on the issue
of damages and dismiss ss@ontethe plaintiff's complaint fofack of standing. Currently
before the Court is the plaintiff's response to tivater to show cause (the “Pl.’s Resp.”) as well
as the defendant’s motion for reconsiderabbthe Court’s order denying his motion for
summary judgmernit. After carefully considering the ahtiff's response, the defendant’s
motion, and all memoranda of law a&xhibits relating to that motichthe Court concludes that
it must discharge its order to show cause amy dlee defendant’s motion for reconsideration
the reasons that folla
I. Background

Though familiar to the partieend the Court, the facts undeng this case have never
been presented to the public, dhdrefore are recited in full belowThe plaintiff, “an adult
African-American citizen of the United State§bdmpl. 1 1, is “an employee of the Federal

Bureau of Investigation ([thefFBI’ [or the ‘Bureau’]),” id., who “began his career as an FBI

2 Because it referenced certain exhibits filed undet #&alCourt did not publiclissue its memorandum opinion.
Instead, the Clerk of the Court entered a notation on the Court’'s docket reflecting that tiramdeim opinion had
been issued under seal on December 21, 2007. Copies of the memorandum opinion were separatedg tansmit
counsel for the parties.

® |n addition to the plaintiff's response to the Court’s order to show causeeddféndant’s motion for

reconsideration, the defendant has filed a motion to re-open discovery and the plaintiéchiastfila motion in

limine regarding the calling at trial of an expert witness proposed by the defendant and a motion for a hearing on its
response to the Court’s show cause order. The latter motion is moot in light of this ndimopinion and its
accompanying order. The other motionsraseaddressed in this memorandum opinion.

* In addition to the Court’s prior memorandum opinion (and all documents considered thereire) deferidant’s
motion, the Court considered the following documents in determining the merits of that motion: (1)pbtfend
Memorandum in Opposition to PlaintiffResponse to the Order to Show Cause Why Dismissal Should Not Be
Entered and in Support of Motion for Reconsideration of the Order Denying Summary dudpeéDef.’s
Mem.”), (2) Plaintiff's Opposition to Defendant’s MotionrfReconsideration (the “Pl.®pp’'n”), and Defendant’s
Reply Memorandum to Plaintiff's @uosition to Defendant’s Motion fordRonsideration ahe Order Denying
Summary Judgment (the “Def.’s Reply”).

® Unless otherwise noted, all allegations from the plaintiff's complaint cited herein are admitted in the defendant’s
answer, and all statements from théeddant’s statement of facts in suppluig motion for summary judgment (the
“Def.’s Stmt.”) cited herein areot disputed by the plaintiff.



agent in February 1991,” Def.’s Stmt. { 3. The plaintiff's first assignment was in Los Angeles,
California, where he “worked ithe bank robbery squad for twelto fifteen months” followed

by reassignment to the “gang squad for threkahalf years, focusing on African-American
gangs.” _Id. The plaintiff then served on the Jointriicgism Task Force before being “selected

to be a supervisor at FBI headquarters in Waghn, D.C. in the Weapons of Mass Destruction
Unit.” Id. 1 4. Following that assignment, the pldintturned to Los Angeles to work as the
International Terrorism supervisor, “in whicapacity he served only one week,"fib, before
becoming a “domestic terror andt@&rimes coordinator,” id.

In February of 2001, “the FBI posted @acancy announcement inviting applications for
the position of [an ALAT] located in its office Rome, Italy.” Compl. 9. The plaintiff timely
submitted his application for the position. {d10. His applicatin was considered by the
Investigative Services Bision’s Legat Screening Panel (tt&creening Panel”), “a rating panel
comprised of nine high-level FBI officials,” along with the application of Angelus Lagomarsino,
a “Caucasian applicant . . . whore an Italian surname.” 1§.11. The Screening Panel
considered a total of eighteen applicantsicWhwas “narrowed . . . down [by the Screening
Panel] to four recommended applicants.” Tche plaintiff was rated highest among all of the
applicants for the job, and Lagomarsino was eah&s tied for third place among the four
recommended candidates. Id.

The Screening Panel transmitted its recandations to the Special Agent Mid-Level
Management Selection Boarthét“SAMMS Board”), “a seldg@n board staffed by high-level
management officials of the FBI.” 1§.12. The SAMMS Board met on May 15, 2001, during
which its members “numerically ranked each candiétat¢he job on a zero to four point scale.”

Id. The plaintiff “earned the highest possibd@king from six of the seven SAMMS Board



members,” id.and “was the number one recommendaadidate by the SAMMS Board.” Id.
Lagomarsino’s scores placed him fourth amtmgfour candidates for the position. Id.

The SAMMS Board forwarded its recommendatto Louis J. Freeh, at that time the
Director of the FBI, “[ln or around May 2001.” 1df 13. Director Freeh, who “viewed the
Legat program as a priority because of theaasing nature of organized criminal enterprises
and international terrorism,” Def.’s Stmt19, “bypassed the recommendation” of the SAMMS
Board and selected Lagomarsinepthe plaintiff, Compl. § 13The plaintiff learned of this
decision on June 7, 2001, when he “receivedlaatronic mail message listing Angelus
Lagomarsino for the ALAT Rome position.” Def&mt. 6. At that point, the plaintiff
“inquired of the [Screening Panel] and the [SAMMS Board] about the details of the selection
process.”_ld.

Within thirty days of learning of Lagomam®’s selection, the platiff contacted a DOJ
Equal Employment Opportunity Counselor and atéd the counseling process. Compl. | 5.
The counseling concluded in August of 2001. fié. The plaintiff filed a formal Complaint of
Discrimination within fifteen days dfis final counseling interview. Id.

The very next month, in September of 2001, the plaintiff applied for the ALAT position
in Ottawa, Canada. Def.’'s Stmt. 7. Heswgalected for this position “in December 2001 or
January 2002[,] and reported for duty at the enéllarch 2002[] after a period of training in the
Washington, D.C. area.”_|dEventually, the DOJ’'s Complaint Adjudication Office issued its
Final Decision finding no discrimation in the selection of lgwmarsino over the plaintiff for

the Rome ALAT position. Compl. § 7. The plaintiff learned of this decision by way of a letter

dated October 23, 2003. Ifi.7.



The plaintiff filed his complaint in thi€ourt on December 12, 2003. In his complaint,
the plaintiff alleges that he “as rejected by the [d]efendant the position [of a Rome ALAT]
because of his race and national origin,” arad tAngelus Lagomarsino vgsselected because of
his race and national origin.”_1§.14. The plaintiff further cdgends that he “suffered and
continues to suffer lost earnings and benghigsn, suffering, humiliatin, and mental distress”
as a result of this alleged discrimination. dL5. Consequently, the plaintiff seeks
compensatory and “other” damages,at4, costs, expenses, ateys’ fees, and pre- and post-
judgment interest, and declaratory relief,atd5. The plaintiff alsoequests that the Court
“[iInstate [him] into the position of ALAT Romer a comparable posh, with all attendant
benefits, and award front pay until [the d]efendastates [the p]laintiff into the position in
guestion or a comparable position.” &i.4.

The defendant filed his answer on March2®)4. After a protracted discovery process
spanning more than a year, the defendiéad & motion for summary judgment on August 24,
2006. In support of his motion, the defendangfued that he should be awarded summary
judgment because (1) the plaintiff could not deniaits that he was the victim of an adverse
action, and therefore could not establish a priatie case for discrimination, and (2) the
plaintiff had not shown that the legitimate, nosatiminatory reasons given for Director Freeh’s
decision to choose Lagomarsino otlez plaintiff were pretextudl.

The Court rejected both of these argants in its December 13, 2007 memorandum
opinion. Noting that “the burden of establishagrima facie case is not onerous,” the Court
found that “the evidence in the record . . . gasdtisfie[d]” the requirement that the plaintiff

suffer some adverse action as a result®fRBI’s alleged discrinmatory acts, Davis v.

® In addition to challenging these arguments in his opposition, the plaintiff filedi@tostrike certain arguments
made and evidence submitted by the defendant under Federal Rule of Civil Procedure 37. {TdweQtoaily
granted that motion in an order entered on June 26, 2007.



Mukasey Civil Action No. 03-2531 (RBW), slip op. at 11 (D.D.C. Dec. 13, 2007) (internal
citation and quotation marks omitted), because féoerd [was] clear that the plaintiff would
have faced a drastic change in job responsitslhigd he transferred from his field supervisor
position in Los Angeles to th&L AT position in Rome,” id.at 12, and “[a] transfer to the Rome
ALAT post would also have affectedetiplaintiff's likely career path,” idat 13. The Court also
rejected the defendant’s argument that thenpfahad suffered no adverse action due to his
subsequent appointment to the Ottawa ALAEIpon because that subsequent transfer, while
perhaps “limit[ing] or even foreclos[ing] the waery of damages by the plaintiff, . . . [did] not
retroactively annul the fact that the plaintiféserseas career prospects were harmed when his
application for the Rome ALAT post was denied in the first place.’atld5.

Further, the Court “agree[§livith the plaintiff] that a reasonable jury could infer that
Director Freeh’s explanation & why he chose Lagomarsino otke plaintiff [was] a pretext
for discrimination.” _Id.at 16. The Court reached thimnclusion because “[e]vidence in the
record undercut[] the credibility of” Director €&h’s explanation that leelected Lagomarsino
due to the “language disparity betwee plaintiff and Lagomarsino,” idand because the
Court found “some evidence of inconsistencyhia amount of deference given by Director
Freeh to the SAMMS Bard rankings,” idat 17. The Court therefooencluded that it had to
deny the defendant’s motion for summary judgment.atid.8.

In reaching that decision, however, the Cowbgnized that “its analys. . . [gave] rise
to new concerns about theatility of the plaintiff’'srequests for relief.”_Id.Specifically, the
Court found that the plaintiff's claim for punitivdamages was legally barred, that his claim for
injunctive relief had likely “beesatisfied by the plaintiff's procement of an ALAT position in

Ottawa, Canada,” and that the plaintiff “hafdit as yet provided any basis from which the



factfinder could award compensatory damages.’ald.9? Wary of “conducting a trial in a case
where none of the relief requested by themifiicould possibly be awarded to him,” iat 19-

20, the Court “direct[ed] the plaintiff to shavause why the Courheuld not grant summary
judgment to the defendant on the issue of dasagd dismiss the plaintiff's [clomplaint for
lack of standing,” idat 20.

The Court expected that, following a promggponse from the plaintiff to its order to
show cause, it could quickly resolve the issudavhages and either grant summary judgment in
the defendant’s favor or discharge its ordeshiow cause and set a date for a pre-trial
conference. This did not occuinstead, the parties jointly movedgtay this case so that they
could pursue a possible settlemasing a private mediator, and t@eurt granted it request on
January 30, 2008. There was no further sulistaactivity in this case until May 26, 2008,
when the Court reinstated its prior order to slvawse based upon the patimability to reach
a settlement.

The plaintiff finally filed his response tbe Court’s order to show cause on June 25,
2008. In his response, the plaintiff asséhiat he suffered “non-pecuniary hafmi the form of
“emotional pain and mental anguish” as a result of the discriminatory acts allegedly committed
against him. Pl.’s Resp. at 3. He also “$skdo recover the $8,925 he paid in rent in Los
Angeles from the time he would have receitiposting in Rome until he later received a

promotion to a different ALAT position.”_IdFinally, the plaintiff resttes his position that he

" The Court also held that it would likely exercise its discretion to dismiss the plairiffiest for declaratory
relief under the doctrine of prudential mootness if thenifaicould not prove that he was entitled to damages.
Davis slip op. at 19 n.11.

8 |t is unclear whether the plaintiff will seek an awandtfack pay as well. At the outset of his response, the
plaintiff states unequivocallghat “[h]e does not seek an award of bael,” Pl.’'s Resp. at 1, but later on he
suggests that he is “entitled to pre-judgment interest on his back pay awaatl 2 igthich, of course, he could only
obtain if there was a back pay award against which interest could accrue.



“Is entitled to reinstatement into the RoMEAT position” notwithstanding the concerns
expressed by the Court in its memorandum opinionatid.

The defendant filed both an oppositiorthe plaintiff's response and a motion for
reconsideration of the Court’s summamnggment decision along with one consolidated
memorandum of law on July 25, 2008. In themorandum of law, the defendant does not
contest the plaintiff's assertidhat he suffered an injury in the form of “emotional pain and
mental anguish.” Instead, hegaes that the Court should recomsids prior decision and grant
summary judgment in his favor because ‘diféerence between the Rome, Italy ALAT position
and the Ottawa, Canada ALAT position was notanally adverse” and because “[the p]laintiff
cannot recover during any periotitime encompassed by his cte for ‘fringe benefits’ or
incidental benefits related to housing and igsitand state taxes,” vah “are too speculative
and intangible . . . to justifyecognition as a form of legal harm.” Def.’s Mem. at 1.

The plaintiff dismisses the defendantistion as “[doing] not[h]ing more than re-
argu[ing] [his] original misguided point compag Rome and OttawaPl.’s Opp’n at 3, noting
that “[the d]efendant does not and canngtlain why this Court was wrong to determine
whether there was an adverse action based upon the circumstances at the time of the
discriminatory promotion decision,” idt 2. The plaintiff argues ireply that “[tjhe Court’s
decision . . . [was] not as broad it should [have been],” and that the Court “should have held
that, to the extent [the p]laintiff seeks relmfyond and notwithstandj his selection for the
ALAT position in Ottawa, his claim for religfvas] foreclosed because such a claim lacks

materiality.” Def.’s Reply at 2-3.



Il. Legal Analysis

The Court’s order to show cause diredieel plaintiff to demonstrate why summary
judgment should not be grantedth® defendant under Federal RafeCivil Procedure 56; thus,
the Court’s first task is to satisfy itself thaetplaintiff has shown a genuine dispute of material
fact with respect to thguestion of standing. Sé&&d. R. Civ. P. 56 (permitting summary
judgment where “the pleadings, depositions, arsvo interrogatories, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
that the moving party is entitled to a judgmenaansatter of law”). “No principle is more
fundamental to the judiciary’s g@per role in our system of gavenent than the constitutional
limitation of federal-court jurisdiction to actual cases or controversies.” Raines v.5ird
U.S. 811, 818 (1997) (internal quotation and citabontted). “That restriton requires that the
party invoking federal jurisdiction ka standing—the personal inést that must exist at the

commencement of the litigation,” Davisv. FEC U.S. |, 128 S. Ct. 2759, 2768

(2008) (internal quotation and citation omitted).h&€Trequisite elementd Article 11l standing
are well established: [a] plaifftmust allege personal injury féyrtraceable to the defendant’s

allegedly unlawful conduct and likely to be redsed by the requested relief.” Hein v. Freedom

from Religion Found., Ing. U.S. : , 127 S. Ct. 2553, 2562 (2007) (internal quotation

and citation omitted).

Without question, the plaintiff has demonstratieat there is at leda genuine dispute of
material fact as to whether he suffered a “peasmjury fairly traceable to the defendant’s
allegedly unlawful conduct” thatould “be redressed by the requestelief.” As detailed in his
extensive response to an imtgatory posed by the defendathite plaintiff has “suffered

emotionally since discovering that [he] was gselected for the Rome ALAT position,” which



left him “deeply disillusioned, depressed, angry, shocked, and disheartened.” Pl.’s Resp., Ex. 1
(Plaintiff's Answers to DefendantBirst Set of Interrogatories to Plaintiff) at 25. He claims to
“have suffered depression both immediately padodically since June [of] 2001,” to have
“experience[d] disrupted sleeptpans as a refiof” Director Freeh’sdecision, and to “have
experienced deep anger and frason that has led [him] tQuestion [his] ability to succeed
professionally.” _Idat 26. These claims, if true, wowdd/e rise to compensatory damages under
Title VII. See42 U.S.C. 8§ 1981a(b)(3) (contemplaticgmpensatory damages for “emotional

pain, suffering, inconvenience, mental anguish, loss of enjoyment of life, and other nonpecuniary

losses”); see alsBeyton v. DiMari9287 F.3d 1121, 1126 (D.C. Cir. 2002) (holding that Title
VII plaintiff had been “injured” where “she bame depressed, angry, and suffered a loss of self-
esteem” as a result of discriminatory acts addies). Consequently, éhCourt’s order to show
cause must be discharged based on the evidgribe plaintiff's puported mental anguish
alone.

The defendant’s motion for reconsideration,the other hand, is without merit. The
motion is governed by Federal Rule of Civil Bedure 54(b) due to the interlocutory nature of

the Court’s order denyinpe defendant’s motion for summary judgment. Jedicial Watch v.

Dep’t of Army, 466 F. Supp. 2d 112, 123 (D.D.C. 2006) (tAing that denies a dispositive
motion is an interlocutory judgment.”). “Theastlard of review for interlocutory decisions
differs from the standards applied to finadlgments under Federal Rules of Civil Procedure

59(e) and 60(b).”_Williams v. Savage69 F. Supp. 2d 99, 108 (D.D.C. 2008). “In particular,

reconsideration of an interlocutory decision igiable under the standard ‘as justice requires.

Judicial Watch466 F. Supp. 2d at 123; accdremmons v. Georgetown Univ. Hosg41

F.R.D. 15, 21 (D.D.C. 2007) (Walton, J.).

10



“As justice requires’ indicates concretensiderations” byhe court, Williams569 F.

Supp. 2d at 108, such as “wheth®z court patently misunderstotite parties, made a decision
beyond the adversarial issues presented, made an erromg failtonsider controlling decisions
or data, or whether a contraolfj or significant change in theNéhas occurred,” In Defense of

Animals v. Nat'l Inst. of Health543 F. Supp. 2d 70, 75 (D.D.C. 2008) (internal citation and

guotation marks omitted). “Furthermore, the panbving to reconsider carries the burden of
proving that some harm would accompany a aesfithe motion to reconsider.”_ldt 76.
“These considerations leave &gt deal of room for the cousttiscretion,” amounting to a
determination “whether reconsideration is necgssader the relevant circumstances.” Judicial
Watch 466 F. Supp. 2d at 123 (internal cibatiand quotation marks omitted).

“[E]ven if justice does not ‘reqre’ reconsideration of amterlocutory ruling, a decision

to reconsider is nonetheless withhe [district] @urt’s discretion.”_In Defense of AnimalsS43

F. Supp. 2d at 76. But “the efficient adminiswatbf justice requires that a court at the very
least have good reason to reconsider an is$iEh has been litigatealy the parties,” id.and

“the court’s discretion under [Rule] 54(b)lisnited by the law of the case doctrine,” Williams

569 F. Supp. 2d at 109. Thus, “whétigants have once battledrfthe court’s decision, they

should neither be required, nor[,] without good osdisbe] permitted|[] to battle for it again.”

Singh v. George Washington Uni83 F. Supp. 2d 99, 101 (D.D.C. 2005) (internal citations
and quotation marks omitted).

Here, the defendant has not demonstrateeéeiltat justice requires or that good reason
exists to award the relief that he requegts.clarified in his reply memorandum, the defendant
does not “request[] reconsideratiohthe specific analysis perfoed by the Court,” but rather

“request[s] reconsideration of the breadth ofdbeision” insofar as “[the p]laintiff seeks relief

11



beyond . . . his selection for the ALAT positionOttawa.” Def.’s Repl at 2. This request
might have some force if the plaintiff actlyasought relief for discrimination allegedly
perpetrated against him after pimmotion to the ALAT position iDttawa, but that is not the
situation before the Court. Instead, the plffiseeks redress for the discrimination allegedly
perpetrated against him priorhes selection for the Ottawa gition in late 2001 or early 2002.
Indeed, the damages and injunctivieefehat the plaintiff seeks allow from that earlier alleged
act of discrimination; accordity, the plaintiff concedes thais damages for lost “fringe
benefits” should be restrictéd the period of time betwedms non-selection for the Rome
ALAT position and his appointment to the Q& ALAT position. Pl.’s Resp. at 3.

It remains an open question whether thanijive relief requeed by the plaintiff—
placement in the Rome ALAT position—is “appriate” within the meaning of 42 U.S.C.
8 2000e-5(g). Similarly, the amount of damagisny, to be awardkto the plaintiff as
compensation for any pecuniary loss that Héesed due to his non-selection for the Rome
ALAT position necessarily remains unsettled. Buitse questions are, in the defendant’s own
words, “premature.” Def.’s Mem. at 2. Until the plaintiff has prevailed on the question of
liability, there is no ned, and therefore no good reason, forGoert to consider these issues.
The Court therefore declines to do so.

[11. Conclusion

The only concern raised by the Court in itderto show cause was whether the plaintiff
had standing to bring his suitstehe Court be forced to “couact[] a trial in a case where none
of the relief requested tifae plaintiff could possibly be awarded to him.” Dawkp op. at 19-
20. The plaintiff has satisfied the Court’s comseon that score. To the extent that the

defendant seeks to expand the Court’s inquity ihe appropriateness tbfe injunctive relief

12



requested by the plaintiff oreélscope of his damages before the defendant’s liability has even
been established, the defendant’s request is ndiedwand must be denieat, least at this stage
of the proceedings. The Court will thereforeatharge its prior order to show cause, deny the
defendant’s motion for reconsid@deion, and set a hearing on thet@s’ discovery disputes so
that this case can be brought to trial andilimate resolution asxpeditiously as possible.

SO ORDERED this 22nd day of January, 2009.

REGGIE B. WALTON
Lhited States District Judge

° An order will be entered contemporaneously with thésnorandum opinion (1) discharging the Court’s order to
show cause, (2) denying the defendant’'s motion for reconsideration, (3) denying as maontiffesphotion for a
hearing, and (4) setting a hearing on the defendanti®mim reopen discovery and the plaintiff’'s motiorimine

to exclude Dr. Maria Brau ast@al witness for the defendant.
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