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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
Plaintiff,
V. Civil Action No. 04-907 (RBW)

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY,

Defendant.
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MEMORANDUM OPINION

Judicial Watch, Inc(*Judicial Watch”)brings this action against the United States
Department of Homeland Security (the “DH®fder the Freedom of Information tAc
(“FOIA™), 5 U.S.C. § 552 (2006 seeking the disclosure cécordsrelating toasurvey of illegal
immigrants Complaint for Declaratory andjunctive Relief (“Compl.”) 1%, 10. Currently
before the Courare the parties’ renewed crasmtions for summary judgmenoncerning the
issue ofwhether the DHS conducted an adequate seargkdords responsive to Judicial

Watch’s FOIA requestUpon careful consideration of the parties’ submisstdhs, Court

1 In addition to the filings already identifiethe Court considered the following submissions and supporting
exhibits in rendering its decisioftt) the Memorandum of Points and Authorities in Support of Defendant’s
Renewed Mtion for Summary Judgment (“DHS’s Mem.(R) the Plaintiff's Renewed Crosklotion for Partial
Summary Judgment and Opposition to Defendant’s Motion for Summary Jud@RlestMem.”); (3) the

Plaintiff's Statement of Material Fact in Support of Renewed G¥bsison for Partial Summary Judgment (“Pl.’s
Facts”);(4) theDefendant’'s Reply to Plaintiff's Renewed Crddstion for Summary Judgment and Opposition to
Plaintiff’s Motion for Summary Judgment (“DHS’s Reply(6) the Defendant’s Response to Plaintiff's Statement
of Facts in Support of Cross Motion for Summary Judgment (“DHS’s Fact Respdis the Defendant’s
Statement of Material Facts as to Which There is No Gerlgsue in Support of its Renewed Motion for Suamy
Judgment (“DHS’s Facts”); an@) the Plaintiff’'s Reply to Defendant’s Opposition to Plaintiff's Renewed &ros
Motion for Summay Judgment (“Pl.’s Reply”).
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concluaesfor the following reasons that the DHS’s motion must be denied without prejudice,
and that Judicial Watch’s motion must be granted in part and denied in part without prejudice
. BACKGROUND

The DHS is comprised of several component agencies, twoiol areimplicated in
this caseUnited State€ustoms and Border Protection (“Custonmesiy United States
Citizenship andmmigration Service§ Immigration”). SeeOrganizational ChartJ.S.
Department of Homeland Securiijov. 5, 2010), http://www.dhgov/xlibrary/assets/dhs
orgchart.pdf. TheUnited State®order Patrol (“Border Patrol'ls a subcomponent of Customs,
seeDHS’s Mem., Declaration of Magda Ortiz (“Ortiz Decl.”) atdnd it consists of numerous
“[s]ector offices covering different regias of the United States, DHJ-actsY 4546. The
Office of Records Services (the “FOIA Office’a componenbffice of Immigration processes
FOIA requests on behalf of the Border PatidHS's Mem., Ortiz Decl. at 1.

On February 27, 2004udicial Watchsubmitted a FOIA request to the DHS seeking
recordsrelating to asurvey of illegal immigrantconducted by the Border Patrol in January 2004
(“amnesty survey”) Pl.’sFacts 1 2DHS's Facts { 1.Specificdly, the request sought the
following eight céegories of records:

(1) Any and allrecords that refer and/or relate to a survey, developed by

Border Patrol officials in Washington, of illegal aliens detained at the US

Mexican border, that had sought to establish whether “rumors of amnesty” had

influenced their decision to cross into the United States.

(2) Any and all records that refer and/or relate to the number(s) of illegal

immigrants entering the United States as a result of the amnesty and/or guest

worker program and/or immigration reforms prepd by President George W.

Bush on January 7, 2004.

(3) Any and all records that refer and/or relate to the decision to discontinue
the survey on or about January 27, 2004.



(4)  Any and all records that refer and/or relate to the results of any sofvey
illegal immigrants entering the United States as a result of the amnesty and/or
guest worker program and/or immigration reforms proposed by PresidergeGe

W. Bush on January 7, 2004.

(5) Any and all records that refer and/or relate to the number ejaill
immigrants apprehended in San Diego county from January 7, 2004 to the
present.

(6) Any and all records that refer and/or relate to the reported 13 questions
contained on said questionnaire(s).

(7)  Any and all records that refer and/or relate to deeision to instruct
border patrol agents “not to talk about amnesty, an increase in apprehensions, or
give comparisons of past immigration reform proposals” when talking with the
media.

(8) The *“talking points” distributed nationwide in which border raigeare
“not to talk about amnedty an increase in apprehensions, or give comparisons of
past immigration reform proposals.”

Pl.’s Facts 1 2Judicial Watch received a letter from the DHS acknowledging receipt of its

FOIA request on March 2, 2004._Id. § After receivingno “substantive resporisifom the

DHS, Judtial Watch instituted this lawsuit alune 3, 2004Id. 1 57.

2004. DHSs Facts 1 2. Upon receiving the request, the Border Pa&ot out search requests

Judicial Watch’s FOIA request w#sen forwarded to the Border Patrol on June 10,

only to tlose “offices and personnel that were likely to heasponsive records.ld. T 3.

“These offices were tH8order Patrol'$ Southwest Border Sectors and Headquarters’ liaison

agentsthe Office of Congressional Affairs; the Office of Policy and Planning, andBibwelgr

Patrols] Headquarters [l]iaison [a]gents who had duties relating to the Southwest.bddier

The “search requests directed the recipients to provide a copy of all responsings[reandjf

no records were found, that information was to be conveyed as well.”sMé®n., Ortiz Decl.

at 5. The Border Patroldetermined that other offices within [Customs] would not have

responsive records, and did not forward the FOIA request to those offi2elS”s Facts | 4.
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Responsive records were located by the various offices and then forwatded-@IA Office
for processing.ld.

TheDHS produced its first set of responsive records to Judicial Watch on May 6, 2005.
Id.; Pl.’s Facts ] 8.0f the 965 pages of records it identified as resporneivadicial Watch'’s
FOIA requestthe DHSreleased 88 pages in full and 852 pages in partitavithheld 25 pages
in full. DHS’sFacts 4. On June 15, 2005, the Dii®asedo Judicial Watch five pages
previously withheld in full, and on August 26, 20@5€eleased a spreadsheet containing results
from the amnesty surveyDHS'’s Facts 11 8; Pl.’s Facts | 11.

On February, 2006, this Court granted the DHS’s motion for a 89-stay to allow the
agency taconduct asecondsearchfor responsive recordsSeeFebruary 9, 2006 Ordetudicial
Watch v.DHS, Civil Action No. 04-907 (D.D.C.) (RBW)Thatsame day, “thécting
Commissioner ofCustoms]signed a memorandum directingeey office within [Customs] to
conduct a new search for records responsivdudi¢ial Watch’'s] FOIA request.” DHSFacts
1 13 (emphasis added). “The February 2006 search was more extensive than thegres sea
because every [Customs] office wadened to search for responsive documents instead of the
offices where such documents would logically residé.” The Acting Commissioner’s
memoranduriset[] forth the eight categories of information specified in the originalAFOI
request by [Judicial Weh]” and “directed each office to identify potentially responsive
documents.”ld. § 14 (internal quotation marks omitted). The memorandum also instructed
responding offices to “describe[] in detail how the search was actually dedguacluding
information such as (1) “who in your office directed the search”; (2) “how theamet agency
files are kept”; (3) “where these files are located”; (4) “where your offickeddor responsive

records”; (5) “the date(s) you conducted this search”; (6) “thelséarms or process used by



your office to conduct this search when searching databases or other ystenwss, and (7)
“which documents were identified using eachtsgearch.”DHS’s Mem, Declaration of Shari
Suzuki (‘First Suzuki Decl.”), Exhibit (“Ex.”) 1 (Memorandum re Search for Responsive
Records) at 2. According to the DHfe]ach office within [Customs] conducted a search for
responsive records and provided information . . . in accord with the [Acting] Commissioner’s
memorandum. DHS’s Factd]] 15 Following this second search, the DHS producedpb2fes

of responsive records to Judicial Watch on May 22, 2006. Pl.’s FactsTh&@HS also
provided Judicial Watch with declarations from agency officials “purport[imglesscribe the
second search performed by [the] DHS and its findingg.”

Judicial Watch thereafter moved for partial summary judgment, assdréinigdth of the
DHS'’s searches were inadequateresponse to which tHeHS crossmoved forsummary
judgment. By order dated Agust 10, 2007, the Court denied both parties’ summary judgment
motions without prejudice because the DHS had “not attempted to demonstrate theyadiequac
its first search” and instead opted “to presume incorrectly that its volurtaond search ha[d]
obviated any need to continue to defend the adequacy of its first search.” August 10, 2007 Ord

at 12, Judicial Watch v. DHS, Civil Action No. 04-907 (D.D.C.) (RBW) (“August 10, 2007

Order”). Because the Court found that “th@equacy of the two searches [wagxtricably
intertwined and must be evaluated collectivelydirected the parties “to file renewed motions
addressing the [DHS’s] efforts to respond to [Judicial Watch’s] FOIA stcagea whole,
accompanied by declarations addressing the nacope, and overall adequacyboith searches
under the FOIA.”1d. at 10, 12 (emphasis in original)n accordance with this order, the parties
have submitted renewed sgmotions for summary judgmeatong withsupplemental

declarations.



[I. STANDARD OF REVIEW
“FOIA cases typically and appropriately are decided on motions for sumuagmyent.

Defenders of Wildlife v. U.S. Border Patrol, 623 F. Supp. 2d 83, 87 (D.D.C. 2009) (collecting

cases).Summary judgment must be granted wttee pleadingsdepositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to any taaal fact and that the moving party is entitled to a judgment as a
matter of law.” Fed.R. Civ. P. 56¢). In assessing whethargenuine issue of material fact
exists the Court must draw all reasonable inferences in favor of the non-moving party.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986).he party opposing a motion for

summary judgmeritmay not rest upon the mere allegations or denials of his pleading, but . . .
must set forth specific facts showing that thera genuine issue for trial.ltl. at 248.
[ll. ANALYSIS

A. Preliminary IssuesConcerning the DHS’s RenewedMotion for Summary Judgment
and Supporting Declarations

The Court must initially address several procedural irregularities idenbyidddicial
Watch concerning the DHS’s renewed motion for summary judgment. Jidstjal Watch
contends that the DHS’s motion fomsmaly judgment should be denied for failure to comply
with Local Civil Rule 7(h)Pl.’s Mem. at 56, which directs that “[e]ach motion for summary
judgment shall be accompanied bstatement of material facts as to which the moving party
contends there is no genuine issue, which shall include references to the parteadrtheelied
on to support the statement.” While acknowledgindgilsre to include a statement of
undisputed material facts with its renewed motion for summary judgment, the DH&Ima
that this was a “clerical emrbthat did not prejudice Judicial WatclidHS’s Replyat 1-2. The
Court agrees. Although the DHS technically did not comply with L&oal Rule 7(h), its
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memorandum in support of its renewed motion for summarynatd contained a detailed
factual statement with citations supportingleclarations.SeeDHS's Mem.at2-21. Andthe
DHS subsequently sought temedy its omission biyovingfor leave to fie astatement of
undisputed facts, which Judicial Watch did not oppose and which the Court gr8@eted.

December 17, 2007 Minute Order, Judicial Watch v. DHS, Civil Action No. 04-907 (D.D.C.)

(RBW). This supplemental filing is, moreovdargely identical to the factual recitatiomthe
DHS’s memorandum in suppat its renewed summary judgment motic@ompareDHS’s
FactsT 1 153,with DHS's Mem. at 221. Giventhe lack of prejudice to Judicial Watch and in
the interest of judicial ecamy, the Court will not deny the DHS’s motion based orsitsife to
comply with Local Civil Rule 7(h).

Second, Judicial Watch nottat after the DHS filed its renewed motion for summary
judgment on October 30, 2007, it submitted a “corrected copy” of the motion on November 14,
2007, which made “substantive changes” to the original motion. Pl.’s Mem. at 5. Judicial
Watch argues that the “corrected brief should not be considered” by the Court, id. at 5 n.1,
presumably becauske DHSdid not seek leave of Court befaebmitting the revised filing. It
does appear that the [3F$ corrected brief made more tHaypographical and formatting”
revisions, id. at 5, but the Court will nonetheless consiaebtiefbecause it was submitted six
days before Judicial Watch filed its opposition brief, and thus Judicial Watch hadcaestff
opportunity to (and in fact did) respond to teabstantive changes” made in thelS’s

corrected brief.

2 Notwithstanding the foregoing rulings, coehfor the DHS is advised to exercise greater diligence in ensuring
that future filings in this action comport with the Court’s Local Ruledthe Federal Rules of Civil Procedure.



Third, Judicial Watclassertshatone of the declarations submitted hg DHS in
support of its motion-the declaration of Walter E. Kitteis not under oath and subject to the
penalty of perjury and should therefore be disregarded by the Gduat. 14. It also urges the
Court todisregard statements in the declaration of Johnny Meadors that referekatléh
declaration.ld. Becausehte DHShas not resporatito these assertionsee generallpHS'’s

Reply, the Court will deentheargumentsonceded. &Hopkins v. Women’s Div., Gen. Bd. of

Global Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 200&f;d 98 Fed App’x 8 (D.C.Cir. 2004)

(“It is well understood in this Circuit that wheifparty] files an opposition to a dispositive
motion and addresses only certain arguments raised by the [m@veaatirt may treat tse
arguments that the [non-movafd]led to address as conceded.Accordingly, in considering
theparties’ crossnotions for summary judgmerihe Court will disregard the Kittle declaration
as well astatements iother filings that referencéheKittle declaration.
B. Adequacy ofthe Search

The parties agree thatetladequacy of the DHS’s search efforts is the only FOIA issue
before the CourtSeeDHS’s Mem.at 32 (“[T]he adequacy of [the DHS’s] search . . . is the only
issue before the Court”); Pl.’'s Mem. at 7 (“The only FOIA issue in this sashather the
DHS’[s] searches, in their totality, comply with its statutory obligation to conduetsamable
search.”).

When a FOIA requester challenges the adequacy of an agency’s search &, féwor
agency must show, viewing the facts in the light most favorable to the requester, it.habat
conducted a ‘search reasonably calculated towercall relevant documents.” Steinberg v.

U.S. Dept of Justice 23 F.3d 548, 55(D.C. Cir. 1994) (quoting Weisberq v. Def Justice

745 F.2d 1476, 1485 (D.Cir. 1984)). “The question is ndtvhether there might exist any



other documents possibly responsive to the request, but rather whetbseautttor those

documents waadequate.” Id. (emphasis in original). Thus, “the failure of an agency to turn up
one secific document in itsearch does not alone render a search inadequate,” for “the adequacy
of a FOIA search is generally determined not by the fruits of the search, the by

appropriateness of the methods used to carry out the search.” lturraldeptrdllenof

Currency 315 F.3d 311, 315 (D.C. Cir. 2003) (citation omittege als@afeCard Servs., Inc. v.

SEC 926 F.2d 1197, 1201 (D.C. Cir. 1991 (ere speculation that as yet uncovered documents
may exist does not undermine the finding that trenag conducted a reasonable search for
them.”(citations omitted) “A FOIA searchs sufficient if the agency makes ‘a good faith effort
to conduct a search for the requested records, using methods which can be reazpeatdy

to prodice the informabn requested.””’Baker & Hostetler LLP v. U.S. Deptf Commerce473

F.3d 312, 318 (D.CCir. 2006) (quoting Nation Magazine v. U.S. Customs Serv., 71 F.3d 885,

890 (D.C.Cir. 1995)). The “agency cannot limit its search to only one record systemefateer

others that are likely to turn up the information requested,” Campbell v. Dep’t of Jasdce

F.3d 20, 28 (D.C. Cir. 1998) (internal quotation marks omitted), and it must pursleadsyo

responsive records that are “batbar and certain Kowalczyk v. Dep’t of Justice, 73 F.3d 386,

389 (D.C. Cir. 1996) Ultimately, “[t{]he adequacy of the search . . . is judged by a standard of
reasonableness and depends, not surprisingly, upon the facts of eaclStaisd&rg 23 F.3d at
551 (quotingWVeisberg 745 F.2d at 1485

To demonstrate the adequacy of its search at the summary judgment staggeritye a
may rely uporreasonably detailed, nonconclusoryiddfkits submitted in good faith,” id.,
“setting forth thesearch terms and the type of segreHformed, and averring that all files likely

to contain responsive materials were searched]turralde 315 F.3d at 313-14 (internal



guotations and citation omitted; alterations in original). At minimum, the agéhdgsvits must
“describe . . what records were searched, by whom, and through what pro&issberg23
F.3d at 552.Moreover, “[apency affidavits are accorded a presumption of good faith, which
cannot be rebutted by ‘purely speculative claims about the existence and @istibyef other

documents.” SafeCard Servs926 F.2d at 120(itations omitted).

In response to an agency'’s affidavit, a “plaintiff may . . . provide ‘countangaili

evidence’ as to the adequamfythe agency’s searchlturralde 315 F.3d at 313-14 (quoting

Founding Church of Scientology of Washington, D.C., Inc. v.INg#"t. Agency610 F.2d 824,

836 (D.C.Cir. 1979)). If the plaintiff provides “sufficient evidence to raise ‘substantial doubt
concerning the adequacy of [the agency’s] search,icpéatly when there aréwell defined
requests and positive indications of overlooked materials,” summary judgment i©pregtpr”

Id. at 314 (quoting/alenciaLucena v. U.SCoast Guard180 F.3d 321, 326 (D.C. Cir. 1999)).

On the other hand, “trivial matters, such as typographical errors and minor amabignithe
agency’s submissions “support neithhan] allegation that [the agencysgarch procedures were

inadequate, nor an inference that it acted in bad faBafeCard Servs926 F.2d at 1202. “[l]n

the absence of countervailing evidence or apparent inconsistency of proof, affidat/gxplain
in reasonable detail the scope and method of the search conducted by the ageunéfyoeitb
demonstrate compliance with the obligations isggbby the FOIA.”Perry v. Block 684 F.2d
121, 127 (D.CCir. 1982).

1. The DHS’s First Search

As noted, the Court previously denied the parties’ cnosBons for summary judgment
without prejudice becausbe DHS faied to provide any information agerning its first search

for response records._SeAugust 10, 2007 Order at 12Vhile the DHS asserteat that time
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that itssecond search mooted any inquiry regarding the adequacy of isefrsh, the Court
could not conclusivelgvaluate that @grtion because the agency’s declarations did not
sufficiently explain the extent to which the two searches overlappedd.See3 n.11. With its
renewedmotion, however, the DHS has submittitlardions clarifying thathe second search
“included tke same areas searched in the first search plus additional &E&s’Mem, Third
Declaration of Cynthia Atwood { 8, and explaining that although the DHS did not resubmit
recadsfound during the second search that were previously provad@&adicial Wéch as a
result of the first search, the “vast majority of the 965 pages that were found therfirgtt
search were all accounted for anew during [Custom’s] search in February &0t for
twenty-three pages that were not reveatieding the seconsearchDHS’s Mem, Second
Dedaration of Shari Suzuki Y 1IThesedeclarationghusindicate that the second search was
not only broader than the first search, but also duplicativeioktfar as theecond search
included the same offices agitldedsubstantiallthe same recordss the first searchin view
of theseclarifying representationsvhich Judicial Watch has not disputédyppears that the
Court can assess thedequacy of thBHS’s search efforts based solely on the agsn
descriptions of its second, more comprehensive search. Accordingly, the Coproeekd to
analyze the adequacy of the DHS’s second search.

2. Adequacy of theAgency Declaration Describing the DHS’s Second Search

Judicial Watchraises several challenges to tteelaration of DHS official Shari Suzuki,
which describes thagency’s second searfdr responsive recordsseePl.’s Mem. at 10-17.
Among other things, Judicial Watch contetlolst thedeclaratioromits required information
regardingthe agency’'searches of certacomponent offices within Customg&. at 13. The

DHS yet agairfails to respond to Judicial Watchéssguments See generallipHS’s Reply

11



Nonetheless, based upon its independent review of the reciid casethe Court findghat the
Suzuki declaratiomdequately describ¢he searches of some officésit that other descriptions
are insufficienfor the agency to meet its burden at the summary judgment stage.

Starting first with the inadequate descriptions,Sieuki declaratioomitsnecessary
detailsregarding the searches of seve@nponent offices within Customgor instance, the
search description for th@ffice of International Affais fails to explain who conducted the
search, bw it was conducted, avhat search terms the officsed. SeeDHS’s Mem, First
Suzuki Decl. § 11. Likewise, the search descripfoorthe Office of the Commissioner, while
including thesearch terms usdyy the office does not describe how the search was conducted or
what records were searched. 8kd] 13. And theearch descriptiafor both theffice of
Congressional Affairandthe Office of Intelligence fail to specify the search terms used by
those offices.Seeid. 1 12, 22. Under the law of this Circuliegtomission osuchinformation
from the agency declaratiopsecludes the entry of summary judgment in the DHS'’s favBee

Oglesby v. U.S. Depdf Army, 920 F.2d 57, 68 (D.C. Cir. 1990)A reasonably detailed

affidavit, setting forth the search terms and the type of searchpedopand averring that all
files likely to contain responsive materials (if such records exist) vearelsed, is necessary to
afford a FOIA requester an opportunity to challenge the adequacy of thie agadrto allow the

district court to determine ihe search was adequate in order to grant summary judgment.”).

% Perplexingly, this information was omitted from BelS declarations despite the fact that the memorandum of the
Acting Commissioner of Customs explicitly directed each office to “de=j¢rin detail how the search was actually
conducted,” including information such as (1) “who in your officedied the search”; (2) “how the relevant

agency files are kept”; (3) “where these files are located”; (4) “where your affiged for responsive records”; (5)
“the date(s) you conducted this search”; (6) “the search terms or procesy ysed dffice to conduct this search
when seeching databases or other record systems”; and (7) “which documeset&entified using each such
search.” DH% Mem., First Suzuki Decl, Ex. 1 (Memorandum re $hdor Responsive Records) at 2.
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The inadequacy of the foregoing search descriptiohstiserillustratedwhenthey are
compared tahe detailed search descriptiarfother offices provided in the Suzuki declaration.
Take,for example, the search description the Office of Field Operations; the Suzuki
declaration states (1) that the search “was directed by the Assistant Comenigsfitime] Office
of Field Operations”; (2) that the office’s headquarters instructed datsh‘field office
components . . . to conduct searches pursuant to the memo from the Acting Commissioner [of
Customs]”; (3) that the office’s electronic files are kept in an electronic mailvareind a
computer mainframe, while hard copies are kept in file cabinets; (4) thatiteewdéd search
terms related to “border patrol survey” and “amnesty”; (5) that it et all of their files with
no date limitations”; and (6) that the office identified sixteen responsive docucossisting of
a “memoandum to the field, a chart showing the number of alien interceptions for the month of
February 2004, information regarding the number of undocumented aliens interceptgdduri
threemonth period in 2005 and 2006, and thirteen monthly Inspection Summary Reports.”
DHS’s Mem, First Suzuki Decl. 1 9-10ther examples addequate search descripson
include those for the Office of Policy and Planning, the Office of Public AffluesOfffice of
Information Technology, the Office of Chief Counsal,of which detailwho conducted the
searches, the form and location of the files searchedft®egearches were conductée
specific search terms utilized, and whether responsive records were disc@&eset 11 14
16, 18. Although the Court finds tleedescriptions sufficiently detailed for the DHS to meet its
burden of showg the reasonableness of its search, the inadequidlg search descriptions for
other components, such as M#ice of International Affais, the Office of the Commissioner,
the Office of Congressional Affairs, and the Office of Intelligemrecludes the entry of

summaryjudgment in favor of the DHSSeeOqglesby 920 F.2d at 68Thus,the DHS will be
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directed 6 submita supplementatleclaratiorfor these componentaking nto account the
deficiencies identified by the Cotftt.

3. Alleged Inconsistent and Erroneous Statementsf the DHS

JudicialWatchalso points t@everal allegethconsistent andrroneous statemen$ the
DHS in seeking to chahge the adequacy of gearchseePl.’s Mem. at 10-13, none of which
the Court finds convincingFirst, Judicial Watch highlights the followingconsistency in the
Suzuki declaration regarding the scope ofadgency’ssearchwhile the declaration initially
stateghat ‘{e]Jach [Customs] office conducted its own search for recof2ld3’s Mem, First
Susuzki Decl. 1 7, it later explains that four offices did not perform such a $emaibhse the
subject matter of Judicial Watch’s FOIA request was well beyond the scopeodfiths’
functions,seeid. 1125-28 (stating that the Office of Training and Development, the Office of
Finance, the Office of Human Resources Management, and the Office of the Spsistar to
the Commissioner for Equal Employment Opportunity did not perform searchespgonses
records upon receiving the Acting Commissioner’s memorandum). To be sureénwihpsets
of the Suzuki declaration dmnflict. Butit seems that the first statement was $jngm
overbroad generalization that failedaocount for latestatement# the declaratiomelaying
specific detas regarding the searches of the individual offices. In other wordsiténeal
inconsistency appears be the result of anversightrather than an attempt to mislead Judicial
Watd or the Court, and thus does not evince bad faith nor constitute countervailing evidence

raising substantial doubts as to the adequacy of the agency’s sBeaSafeCard Servs926

F.2d at 1202 (M]inor ambiguities” in an agency’s submissions “suppeither [an] allegation

* The Court has not endeavored to provide an exhauistivef the deficient search descriptions in the DHS
declarations. Rather, it has identified examples of both deficient and aglsgqaath descriptions with the
expectation that the DHS will submit a supplemental declaration contaivénmgquisite level of detail taking into
account the exemplars provided by the Court.
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that [the agency’'s3earch procedures were inadequate, nor an inference that it acted in bad
faith.”).

SecondJudicial Watch emphasizes tB&lS’s contention that “none of the components
searched in response to [Judicial WatcF6JIA request (other than the CBP Commissioner’s
Executive Secretariat) maintairg]centralized file system.” Pl.’s Mem. at 11 (quotDigS’s
Mem. at 25). Contrary to this amsion, Judicial Watch arguetheDHS’s own search
descriptonsindicate that severalffices included in thagency’s second search do in fact have
“centralized file systems.Ild. This secondargument by Judicial Watch takes the DHS’s
statemenbut of context. Indeedhé language Judicial Watch quofesm the DHS'’s briefs
taken, in turn, from declaration describing the agenciitst searcHor records.SeeDHS’s
Mem. at 25 (citingid., Ortiz Decl at 5). And that search, as pirieusly noted, included a much
smaller group obffices than the second sear@®@eeDHS’s Fatsy 3 15 (tating that the first
search included thgBorder Patrol’$ Southwest Border Sectors and Headquarters’ liaison
agents; the Office of Congressional Affairs;. the Office of Policy and Planning, and the
[Border Patrol] Headquarters [l]i@n [a]gents who had duties relating to the Southwest hbrder
whereas the second search included “every [Customs] offieagad in context, then, the DHS
wasstating only that none of the offices included infirg searcimaintain centralized file
sydgemsexcept for the Executive Secretariat for the Customs CommissiBeeause this
statement does not conflict with the DHS’s descriptions of its second Seaechurported

inconsistency emphasizég Judicial Watch does nattuallyexist.

® While the Suzuki declaration states that the “Executive Secretariat trackpoardesce sent to the [Office of
Congressional Affairs] by entering information . . . into a contrall@base maintained by [the] Executive
Secretariat,” DHS’s Mem., First Suzuki Decl. I 12, that statement is tamsigth the DHS’s qualification that
none of the components included in the first searatntained a centralized file system “other than@BP
Commissioner’s Executive Secretariat,” DHS's Mem. at 25; seeC88Organizational Chart (Dec. 11, 2011),
(continued . . .)
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Third, while theDHS maintains that “[tlhe documents that were releaseds a result
of the [second] search only included those responsive documents that were not previously
releasd,” DHS’s Mem.at 20, Judicial Watch notes that “a comparison of the two productions
reveal[s] that [the] DHS did in fact reproduce documents previously produced t@mlJudic
Watch,” Pl.’'s Mem. at 12. The DHS’s production of duplicate documents, JudiaiahW
contends, “further indicates inconsistent or erroneous statements” on the agancyt In
response to this contention, the DE@nits that it failed to identify six pages as previously
submitted, but claims that with so many documents at issue, “it is not unforesbaahblenian
error would lead to the accidental re-submission of six (6) pag#d4S’s Replyat 9. The Court
agrees thatis inconsequential erroloesnotremotelysuggest bé faith or an inadequate search

on the agency’s partSeeSafeCard Servs926 F.2d at 1202.

The fourth purported inconsistency edby Judicial Watch concerns the DHS’s
characterization of the Border Pateoimnesty surveySeePl.’'s Mem. at 12-13. Although the
DHS refersto the amnesty survey asformal and ad hoc,DHS’s Mem.at 5,Judicial Watch
contends that released recosdiggest the use afore formalproceduresseePl.’s Mem. at 12-

13. To demongate its point, Judicial Watch cites @&emporary Guest Worker Questionnaire
Fact Sheet” released by the DHS stating that “the Office of Border Contrdli/ielligence
Center located in El Paso, Texas wasked withcollecting and analyzing the results of the
Priority Intelligence Requiremeiitld. at 12 (quotation marks and citation omitted; emphasis in
original). Judicial Watch also quotes language fiDHS questionnags stating that “the Office

of Border Patrol Intelligence requiringthat the below questionnaire be completed for aliens,”

(. . . continued)
http://www.cbp.gov/linkhandler/cgov/about/organization/orgch#brefchal.pdf(showing that the Executive
Secretariat is not part of the Office of Congressional Affairs).
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that the “minimum collectiomequirements five aliens per twenty four-hour period,” and that
“[e]ach shift will be_requiredo submit two completed [Priority Intelligence Requirement] forms
each day.”Id. at 1213 (quotation marks and citation omitted; emphasis in original).

Judicial Watchagainhas not identified a genuine inconsistency. According to the DHS,
it characterized the amnesty survey as “informal and ad hoc” because there wamatzéd
methodology or record keepingDHS’s Mem.at 28;seeDHS’s Reply Declaration of Johnny
Meadors (“Meadors Decl.”) T 4 (stating thatile some Border Patrol sectors “used a printed
form, varying in type and appearance, . . . other sectors conducted verbal induiries o
apprehended illegal immigrant[ &nd “[t]he result[s] of some of the inquiries taken verbally
were conveyed telephonically to the Headquarters unit [of the BBedesl] and were never
memorialized in a written format”)Contrary to Judicial Watch’s argumerttig characterizatn
of the amnesty survey does not conflicth the DHS’s usage of terms such as “requirement”
and “tasked with'in forms related to thsurvey Indeed, it is entirely plausible thi#e Border
Patrol “required” that the surveys be conducted without imposiiigronrecordkeeping
procedures across all sector offic&siventhe reasonable explanatigmmovided by the DHS, the
Courtaffordsnoweightto Judicial Watch’speculative argument.

In sum, the Court finds that the Judicial Watch has not identified inconsistencies or
erroneous statemertty the DHSsufficient torebut the presumption of good faith accorded to
the DHS declarationsr ¢o createsubstantial doubt as to the adequacy of the agency’s search.

4. Alleged Missing and Overlooked Records

Judicial Watch alspointsto several examples of allegedssingand overlooked
records whichit claimscastdoubt ornthe adequacy of the DHS’s searcdeePl.’s Mem. at 15-

16. First, Judicial Watclargues that the DHIgas"failed to produce documents regarding the
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decision to undertakibe [amnestysjurvey” and “the document that ultimately terminated . . . the
[sjurvey.” Id. at 15. In response, the DHS contends that many of the “docurirdgial
Watch]alleges exist were not in fact created,” DHS’s Reqtl§,reiterating that the amnesty
survey wasinformal andad hoc,"DHS’s Mem.at 28 And regarding the termination of the
amnesy survey,the DHS admits that théagents involved remember amail directing a halt to
the survey,” but explains that those agents “cannot recall . . . who originateththieasrd [the
Border Patrol’s] search for a copy of thatail has been unsucsul” DHS’s Reply Meadors
Decl. 1 5.

The Court once again is not persuaded by Judicial Watch’s posditibears repeating
that“the failure of an agency to turn up one specific document se#sch does not alone render
a search inadequate,” for “the adequacy of a FOIA search is generally determihgdhaot
fruits of the search, but by the appropriateness of the methods used to carry outkhé sea
Iturralde, 315 F.3d at 315 (citation omitted). Ignoring this principldjcial Watch offers a
speculativeargument regarding “missing documernttsdt is improperhdirected not at search
methods buatsearch results. TH8HS has, moreover, submittadieclaratiorexplaining that
the records Judicial Watch seeks either never existedubd not be located through a
reasonable searcl&eeDHS’s Reply, Meadors Decl. 11 2-@ecausehis declaration is
“accorded a presumption of good faith, which cannot be rebutted by ‘purely spectikzitive

about the existence and discoverability of other docume@aféCard Servs926 F.2d at 1200

(citations omitted), Judicial Watchfgosition on this pointust be rejected.
Second, Judicial Watch maintains that the DHS® of theterm “Priority Intelligence
Requirement” in documents related to the asty survey indicates thatore records must exist

because that is a term of art “used by all members of the Intelligence Commegtiylless of
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affiliation, to reference a particular intelligence neeBl”s Mem. at 16 (emphasis omitted).
However, according to the DHS, “[tlhe Border Patrol is not a part dfrttedligence
Community,” and itthereforedoes not “attach the same significance” to the téfnidrity
Intelligence Requirements would a “military organization or a national intelligeagency.”
DHS’s Mem, Declaation of Daniel Hiebert I 2, 5. the parlance of the Border Patribie term
“Priority Intelligence Requirement,” from its perspectigenotesmerely a request for
information that is more important than an average doeinformation.” 1d. 1 5. Thughe
DHS has oncagainresponded tdudicial Watch’sargumentsvith an agency declaration
entitled to a presumption of good faittapresumptiorthatcannot beovercome byhe tenuous
assertiorthat Border Patrol employeesust have beemsing a ternthe way it iscommonly used
in the intelligence community Simply put, Judicial Watchdaimsthatadditional documents
relating to the amnessurvey musexistare “hypothetical assertions” that dmesufficient to
raise a material question of fact with respect to the adequacy of the ageacgls 'sOglesby
920 F.2d at 67 43 (citation omitted).

Third, JudicialWatchnotes thaaccording to released recortig]he Office of
Intelligence was the tasking offi¢for the amnesty survéy yetthe DHS claimsthat no
responsive documents were found by that office. Pl.’s Merh617. In view of the Court’s
earlierruling, supraat 1314, directing the DHS to file supplemental declarations to correct any
deficient seaic descriptions (which would include the search description for the Office of
Intelligence) the Court will defer consideration of this issue because it cannotrile¢ethe
adequacy of the Office of Intelligence’s seangthout a more detailed descriptiofwhat that

search entailed.
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Fourth, Judicial Watchighlights statements in the [3 reply briefindicating that the
agencyhasfailed to provide respong recordshat are admittedlin its possession. Pl.’s Reply
at 1-3. Specifically in respmse to claims by Judicial Watch thae DHS hadprovided statistics
falling outside the time perioehcompassei its FOIA requestthe DHSstates the following:

In order to be responsive to the FOIA, and followifludicial Watch’s]

clarification in itsOpposition of the types of records and time frame for itic

wants statistics, [the DHS3$ willing to provide statistics concerning dealings by

the Office of Field Operations with applicants for admission at ports of entry

located in San Diego Countgind statistics for illegal alieapprehensions by the

[the Border Patrol] in San Diego Sector, between January 7,-Bébruary 27,
2004. These statistics will be provided to [Judicial Watch] useparate cover.

DHS’s Replyat 11. As Judicial Watch points out, Pl.’s Reply @hi statement is troubling for
several reasons. For startergntrary tahe DHS’s assertion that Judiciéfatchhas only now
clarified “the types of records and the time frame for which it wants statidDets’s Replyat
11,its FOIA request specifically sought “[a]ny and all records that refer anelaterto the
number of illegal immigrants apprehended in San Diego county from January 7, 2004 to the
present [i.e., February 27, 2004],” Pl.’s Facts 1 2. The Bld8mittedfailure to appreciatthe
scope of Judicial Watch'’s cleartiefined request casts doubt on the adequacy of its search. This
failure is particularly perplexing considerititat the DHSid release “[bJorder [s]tatistics” for a
time period well outsidéhe scope of Judicial WatchFOIA request, Pl.’'s Mem. at 1&hile
overlookingstatistics that were actually responsive to the requesiddition, the DHSs
statement is essentially an admisdioat the agencgossesserksponsive recordkatwould
havebeen uncovered throughreasonable search, llat itnonethelestailed toprovide to
Judicial Watch. This “positive indicatifjnof overlooked materials” in the face didicial
Watch'’s “welldefined requefit’ raises “substantial doubt” as‘the adequacy of [the DHS’s]

search,’thus renderingummary judgment the DHS’s favor “inappropriate.”_lturralde, 315
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F.3d at 314 (internal quotation marks and citation omittedktly, despite the DHSsffer to
provide the responsive recorsJudicial Watch“under separate coveDHS’s Replyat 11,
Judicial Watch states thathias “not yet received these documents,” nor has it “heard from [the]
DHS about when it can expect to receive them,” as of the date its reply brieledaBlfs Reply
at 3. Accordingly, the Court will order the DHS to conduct an additional search for documents
responsived Judicial Watch’s request for “[a]ny and all records that refer and/or reldie t
number of illegal immigrants apprehended in San Diego county from January 7, 2004 to the
present [i.e., February 27, 2004],” Pl.’s Facts | 2, and direct the agencyasipplemental
declaratiordescribing that search. The Dirfist alsqroduceforthwith to Judicial Watclany
recordswithin its possessiothat it has already identifieas responsive to the foregoing FOIA
request.

5. Judicial Watch’s Requestfor Additional Searches

Judicial Watchalsorequests that the DHS be ordered to search the four component
officesof Customs that declined to condgetarche# respose to the Acting Commissioner’s
February 2006 memorandurBeePl.’s Reply at 4. Howevedudicial Watclpresents no factual
basisfor its position that these offices snpossess responsive records, and the Suzuki
declaration makes cletlrattheofficesdid not perform searches becatise subject matter of
Judicial Watch’s FOIA request entirelyunrelated to their functionsSeeDHS’s Mem, First
Suzuki Decl. 11 25-28 (stating that the Office of Training and Development, tloe Offi
Finance, the Oite of Human Resources Management, and the Office of the Special Assistant to
the Commissioner for Equal Employment Opportunity did not perform searchespgonses
records upon receiving the Acting Commissioner's memorandum because thedgOd¢aivas

outside of the scope of the office’s functions). Because the FOIA does not oatjgateedo
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undertake fishing expeditions in offices that arereasonablyikely to possess responsive
records, seeKowalczyk 73 F.3d at 389QJudicial Watch'’s requeshust be denied.

IV. CONCLUSION

For the foregoing reasonsetCourt concludethatthe DHS’s renewed motion for
summary judgmennust be denied without prejudice, and that Judicial Watch’s renewed cross-
motion for partial summary must be granted in part and denied in part without prejudice.
Specifically, because the DHS failed to describe with sufficient detail the searches @il efver
the component offices within Custopismust submitin additional declaratiosupplementing
those descriptionsaking into account the deficiencies identifiedthe Court. The Court also
rejects Judicial Watch’s challenges to the DHS’s search that are premised onyalleged
inconsistent and erroneous statements in the agency’s submissions and pynmastaag
documents. However, the DHS must conduct a new search for documents responsive ko Judicia
Watch'’s request for “[ady and all records that refer and/or relate to the number of illegal
immigrants apprehended in San Diego county from January 7, 2004 to the present fuaryFeb
27, 2004],” Pl.’s Facts 2, and providesupplemental declaratiolescrbing that search. And
the DHS musproduceforthwith to Judicial Watch any records within its possession that it has
already identified as responsive to theefyming FOIA request.

SO ORDERED this 30thday ofApril, 2012°

REGGIE B. WALTON
United States District Judge

® The Court will contemporaneously issue an order consistent witmtnsorandum opinion.
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